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ORGANIZATION  OF  SXTPBEME  COURT. 


J 

[OonstitDtioii,  artiele  YI,  sectioxi  2.] 
Sec.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  ox>en  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, Department  One  and  Department  Two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  of  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.  The  presenco  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judgment.  The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.    If  the  order  be 
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not  made  within  the  time  above  limited,  the  judgment  shaU 
be  final.  No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the  con- 
currence of  two  associate  justices.  The  chief  justice  may 
convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  concur- 
rence of  four  justices  present  at  the  argument  shall  be  neces- 
sary to  pronounce  a  judgment  in  Bank ;  but  if  four  justices, 
so  present,  do  not  concur  in  a  judgment,  then  all  the  justices 
qualified  to  sit  in  the  cause  shall  hear  the  argument;  but 
to  render  a  judgment,  a  concurrence  of  four  judg««  shall  be 
necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writing, 
and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
so  sitting,  but  the  justices  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inability 
to  acL 
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[Statutes  1903,  page  178.] 
Sbctton  1.  The  Supreme  Court  of  the  State  of  California 
shall,  immediatelj  upon  the  expiration  of  the  term  of  office 
of  the  present  Supreme  Court  Commissioners,  appoint  five 
persons  of  legal  learning  and  personal  worth  as  Commis- 
sioners of  said  Court.  It  shall  be  the  duty  of  said  Commis- 
sioners, under  such  rules  and  regulations  as  said  Court  may 
adopt,  to  assist  in  the  performance  of  its  duties,  and  in  the 
disposition  of  the  numerous  causes  now  pending  in  said  Court 
undetermined.  The  said  Conmiissioners  shall  hold  office  for 
the  term  of  two  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice  of 
the  law.  They  shall  each  receive  a  salary  equal  to  the  salary 
of  a  judge  of  said  Court,  payable  at  the  same  time  and  in 
the  same  manner.  Before  entering  upon  the  discharge  of 
their  duties  they  shall  each  take  an  oath  to  support  the  Consti- 
tution of  the  United  States  and  the  Constitution  of  the  State 
of  California,  and  to  faithfully  discharge  the  duties  of  the 
office  of  Conunissioner  of  the  Supreme  Court  to  the  best  of 
their  ability.  The  said  Court  shall  have  power  to  remove  any 
and  all  members  of  said  Conmiission  at  any  time,  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies  in 
said  Commission  shall  be  filled  in  like  mj^nnf^r^ 
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or 


STATE  OF  CALIFORNIA. 


[Crim.  No.  1111.     In  Bank.— September  27,  1904.] 
THE  PEOPLE,  Respondent,  v.  SING  YOW,  Appellant 

Cexhimal  Law — Conviction  roR  Murder — Nbw  Trial— Nbwly  Disoov- 
EBED  Evidence — Discketion. — After  conviction  of  a  defendant  for 
murder,  affidavits  upon  motion  for  a  new  trial  for  newly  diseovered 
evidence,  in  conflict  with  that  given  on  the  trial,  and  directed 
to  the  impeachment  of  witnesses  who  had  testified  at  the  trial, 
were  addressed  to  the  sound  legal  discretion  of  the  trial  eourt; 
and  where  it  is  not  clear  that  such  evidence,  if  reeeived,  would  or 
should  have  changed  the  result,  the  discretion  of  the  eourt  in  denj- 
ing  the  motion  will  not  be  disturbed. 

Id.— Counter- Affidavits. — Upon  such  motion  for  new  trial  it  was 
proper  for  the  con- 1  to  receive  counter-affidavits  to  enable  it  prop- 
erly and  intelligently  to  exercise  its  discretion  in  passing  upon  the 
motion,  and  to  determine  whether  a  new  trial  would  promote  justiee 
or  result,  with  reasonable  probability,  in  a  different  judgment. 

Id. — Charge  or  Interpreters — Insutfigisnt  Affidavit. — An  affidavit 
by  defendant's  attorney  that  the  interpreter  who  officiated  at  the 
trial  of  the  defendant  was  relieved  upon  the  trial  of  another  de- 
fendant, but  which  does  not  show  that  the  interpreter  was  not  in 
fact  competent,  is  insufficient 

Id. — Misconduct  of  District  Attorney. — It  must  be  a  very  ezeeptional 
ease  in  which  a  reversal  will  be  ordered  by  reason  of  the  char- 
aeter  of  the  opening  statement  of  the  district  attorney;  and  where 
raeh  statement  was  warranted  by  the  evidence,  and  where  there 
is  nothing  of  such  gravity  or  importance  in  his  cross-examination 
of  the  witnesses  as  to  warrant  a  reversal,  and  the  eourt  carefully 
instructed  the  jury  to  disregard  a  statement  by  him  in  response 
to  the  query  of  the  court  as  to  the  object  of  a  question  asked 
on  cross-examination,  there  is  no  misconduct  prejudicially  affeeting 
defendant's   cause. 

Id. — Evidence — ^Declaration  of  Confederate — ^Ris  Gestae. — ^Wbere 
there  is  evidence  that  the  defendant  and  Ave  other  Qhinesa^  all 
CXLV.  Gal.— 1 
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anned,  who  co-operated  in  the  killing  of  the  deeeaeed,  wece  ataad- 
ing  in  ilront  of  a  house  oat  of  wfaieh  the  deeeaeed  was  to  eoBe» 
eridenee  is  admiarible  to  show,  as  part  of  the  tranaaetion,  a  deelara- 
tion  by  one  of  the  eonfedeiates,  then  made,  that  '^if  Jeoag  B3m 
[deoeased]  comes  out  of  the  house,  we  will  shoot  at  him,"  whieli 
was  followed  bj  bis  death  from  shooting  bj  the  confederates  wkm 
he  came  out  a  few  moments  later. 

iDc — iMSTEUOnONS— iDmmT  OV  DWEKIUMT— MoMifOAnoir  ov  Bs- 
QUS8TKD  iNSTBUonoN  NOT  Pbxjuuoial* — A  requested  inatnetioa 
as  to  the  identity  of  the  defendant,  from  which  the  court  wtnA 
out  a  statement  that  the  jury  were  not  bound  to  believe  that  ttM 
witnesses  were  able  to  identi^r  the  defendant  with  eortainlj, 
because  they  swoxe  poeittvely  to  his  identity,  was  not  modiflad 
prejudicially  where  the  jury  were  instructed  that  to  jostify  a  eon- 
Ticti(Mi  of  the  defendant  his  identity  must  be  proTsd  beyond  reason- 
able doubt,  and  that  if  there  was  a  reasonable  doubt  as  to  ttM 
ability  of  the  witnesses  to  identify  him  aa  the  guilty  penon,  thsy 
should  acquit  him. 

&v— RBTuaaL  ov  Biquistbd  Inoruotions  Othmkwise  (Hmr^ — ^It  is  act 
error  to  refuse  requested  inatnietioas  which  were  fatty  and  faiily 
covered  by  other  instructions  giTcn  by  ttM  court. 

Id.— JunaMSNT-BoLL — Bill  or  BxovnoHa  —  iKarauonowi  —  Avii- 
DATiTS. — ^Where  the  instructions  given  and  lefused  are  certifled  in 
the  manner  required  by  law  they  constitato  a  part  of  the  Jndgmcnt- 
roU,  and  should  not  be  inoorporated  in  the  bill  of  exceptions;  but 
affidavits  presented  on  a  motion  for  a  new  trial  and  the  nrimitea 
of  the  proceedings  had  upon  such  motion  should  appear  only  in  the 
bill  of  exceptions,  and  the  clerk  cannot  make  them  a  part  of  the 
judgment-roU. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County  and  from  an  order  denying  a  new  triaL 
E.  C.  Hart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort. 

Hiram  W.  Johnson,  for  Appelant 

n.  S.  Webb,  Attorney-General,  and  0.  N.  Post,  Aanstant 
Attorney-General,  for  Respondent 

ANGELLOTTI,  J.— The  def«idant  and  four  others  were 
jointly  informed  against  in  the  superior  court  of  Saeram^ito 
County  for  the  murder  of  one  Jeong  Him,  and  upon  a  sep- 
arate trial  he  was  convicted  of  murder  in  the  first  degree 
and  adjudged  to  suffer  death.  He  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new  trial 
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1.  Tlie  principal  point  made  apon  fhis  appeal  is  as  to  the 
action  of  the  trial  eonrt  in  refusing  to  grant  defendant's  mo- 
tion for  a  new  trial  on  the  ground  of  newly  diseorered 
evidence. 

The  evidence  on  the  part  of  the  proseention  on  the  trial 
of  the  ease  was  to  the  effect  that  the  defendant  and  five 
other  Chinese  were  waiting  for  the  deceased  outside  of  a 
house  in  Walnut  Grove,  Sacramento  County;  that  whoi  he 
eame  out  to  the  street  three  of  these  men  each  fired  a  shot 
at  him,  and  the  deceased  taking  to  flight,  the  three  others, 
of  whiMn  defendant  was  one,  punmed  him  for  some  distanee 
to  a  stable,  and  that  each  of  the  three  fired  pistol-shots  at 
him.  The  deceased  was  found  at  this  place  dead,  with  some 
sevoi  gunshot  wounds  in  his  body.  There  was  ample  testi- 
mony on  the  part  of  white  witnesses  to  warrant  the  conclusion 
that  the  deceased  was  pursued  by  three  armed  Chinese  to 
the  stable,  where  several  shots  were  fired.  Several  Chinese 
testified  as  to  the  identity  of  the  six  Chinese  charged  to  have 
been  concerned  in  the  perpetration  of  the  crime. 

On  the  part  of  the  defendant  it  was  claimed  that  he  was 
not  in  Walnut  Grove  at  the  time  of  the  shooting,  but  was 
several  miles  therefrom,  and  that  two  other  Chinese,  whose 
names  were  not  given,  did  the  pursuing  and  shooting,  and 
testimony  to  this  effect  was  given. 

Upon  the  motion  for  a  new  trial,  to  support  the  claim  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  there 
were  filed  the  affidavits  of  two  Chinese,  each  of  whom  stated 
that  he  witnessed  the  homicide,  that  defendant  had  nothing 
to  do  with  it,  and  that  it  was  committed  by  two  men  named 
Young  Lung  and  Yee  Jim. 

The  other  affidavits  filed  by  defendant,  except  those  directed 
to  showing  due  diligence,  were  directed  entirely  to  the  im- 
peachment of  certain  witnesses  who  had  testified  on  the  trial. 
The  object  of  the  affidavits  of  three  police-officers  of  Fresno 
and  one  Chinese  was  to  show  that  Lee  Bin,  who  had  testified 
that  he  witnessed  the  pursuit  and  killing  of  the  deceased  by 
the  defendant  and  two  others,  was  at  the  time  thereof  in  the 
city  of  Fresno,  and  that  of  the  other  affidavits,  all  of  which 
were  made  by  Chinese,  was  to  show  that  three  of  the  defend- 
ants jointly  charged  with  this  defendant,  and  identified  as 
having  been  present  and  having  participated  in  the  crime. 
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by  witnesses  for  the  prosecution,  were  not  in  fact  present 
thereat,  but  at  the  time  thereof  were  elsewhere.  Six  of  these 
affidavits  were  filed,  two  as  to  each  of  said  defendants. 

Assuming  the  showing  as  to  diligence  to  have  been  sufficient, 
it  is  very  clear  to  us  that  even  if  no  counter-affidavits  had 
been  filed  the  ruling  of  the  trial  court  in  refusing  to  grant 
the  motion  for  a  new  trial  on  account  of  newly  discovered 
evidence  could  not  be  disturbed.  It  has  been  repeatedly  said 
by  this  court  that  a  motion  for  a  new  trial  on  this  ground  is 
addressed  to  the  sound  legal  discretion  of  the  trial  court,  and 
that  the  action  of  that  court  will  not  be  disturbed,  except  in 
an  instance  manifesting  a  clear  abuse  of  such  discretion.  A 
defendant  is  not  entitled  to  a  new  trial  as  a  matter  of  right 
simply  because  he  has  discovered  new  evidence  which  might 
have  been  admitted  on  the  trial,  if  discovered  earlier.  The 
question  always  exists  in  this  connection  as  to  whether  under 
all  the  circumstances  of  the  case  the  newly  discovered  evidence 
is  produced  in  such  a  way,  and  is  of  such  a  nature,  that  its 
introduction  upon  another  trial  would  render  a  different 
result  reasonably  probable,  and  as  to  whether,  in  the  absence 
of  such  evidence,  the  defendant  has  had  a  fair  trial  on  the 
merits. 

The  law  does  not  contemplate  the  granting  of  a  new  trial 
on  this  ground  simply  to  enable  the  defendant  to  go  through 
the  form  of  another  trial,  where  there  is  no  reasonable  prob- 
ability that  the  newly  discovered  evidence  will  change  the 
result,  and  where  it  does  not  appear  that  by  reason  of  such 
evidence  the  result  ought  to  be  different. 

The  question  as  to  the  effect  upon  the  case  of  the  newly 
discovered  evidence  is  from  its  nature  peculiarly  one  that  is 
addressed  to  the  discretion  of  the  trial  court,  and,  of  course, 
should  be  determined  by  that  court  with  a  full  realization 
of  the  responsibility  involved,  and  the  motion  should  un- 
doubtedly be  granted  where  the  showing  is  such  as  to  make  it 
apparent  to  the  trial  court  that  the  defendant  has,  without 
fault  on  his  part,  not  had  a  fair  trial  on  the  merits,  and  that 
by  reason  of  the  newly  discovered  evidence  the  result  would 
probably  be,  or  should  be,  different  on  a  retrial.  But  unless 
the  appellate  court  can  plainly  see  that  this  discretion  has 
been  abused,  that  the  showing  made  was  of  such  a  character 
as  to  make  it  manifest  that  the  case  would  or  should  result 
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differently  on  a  new  trial,  in  view  of  the  newly  discovered 
evidence,  the  order  of  the  trial  court  refusing  a  new  trial  will 
not  be  disturbed.  {Oberlander  v.  Fixen  d  Co.,  129  Cal.  690, 
692,  See,  also,  People  v.  Demasters,  109  Cal.  607;  People  v. 
BuchUy,  143  Cal.  375.) 

The  showing  made  by  the  affidavits  presented  on  behalf  of 
defendant  was  not  such  as  to  warrant  us  in  holding  that  the 
trial  court  abused  the  discretion  confided  to  it  in  this  matter. 
In  view  of  the  evidence  given  on  the  trial,  the  trial  court 
was  amply  warranted  in  concluding  that  the  showing  made 
by  the  affidavits  of  the  two  Chinese  who  deposed  that  they 
witnessed  the  homicide  and  that  defendant  was  not  a  party, 
and  the  affidavits  of  the  six  Chinese  who  deposed,  in  couplets, 
as  to  the  presence  at  places  away  from  the  scene  of  the  homi- 
cide of  three  of  this  defendant's  co-defendants,  was  not  such 
as  to  indicate  that  a  new  trial  ought  to  be  granted  that  their 
evidence  might  be  obtained,  or  that  the  introduction  of  such 
evidence  would  make  a  different  result  reasonably  probable. 
The  same  may  be  said  as  to  the  affidavits  relating  to  the  wit- 
ness Lee  Bin.  The  affidavits  of  the  three  white  witnesses  are 
not  inconsistent  with  the  testimony  given  on  the  trial  as  to 
the  presence  of  Lee  Bin  in  Walnut  Grove  at  the  time  of  the 
homicide,  and  showed  at  most  some  conflict  as  to  precisely 
how  long  before  the  homicide  he  had  left  Fresno. 

It  is  urged,  however,  that  the  rule  as  to  the  discretion  of 
the  trial  court  cannot  be  invoked  in  this  ease,  for  the  reason 
that  the  trial  court,  over  the  objection  of  defendant,  errone- 
ously allowed  the  prosecution  to  present  counter-affidavits  on 
the  motion  for  new  trial  as  to  certain  of  the  facts  proposed 
to  be  shown  by  the  newly  discovered  witnesses.  The  counter- 
affidavits  of  certain  white  and  Chinese  witnesses  to  the  effect 
that  Lee  Bin  did  leave  Fresno  early  in  November,  and  others 
contradicting  the  allegations  of  defendant's  affidavits  as  to 
the  whereabouts  of  two  of  the  co-defendants,  were  received 
over  the  objection  of  defendant,  and,  presumably,  considered 
by  the  court  in  deciding  the  motion. 

We  are  of  the  opinion  that  the  court  did  not  err  in  receiving 
these  affidavits,  or  in  taking  them  into  consideration  in  de- 
termining the  question  as  to  whether  a  new  trial  should  be 
granted.  To  hold  otherwise  would  be  to  make  it  necessary 
for  the  trial  court  in  many  cases  to  grant  a  new  trial  upon 
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the  ex  pmrie  affidavits  of  perjtired  witnesses,  where  it  is  easily 
within  the  power  of  the  other  side  to  demonstrate  that  the 
new  witnesses  are  utterly  unworthy  of  credit,  and  that  the 
allegations  of  their  affidayits  are  entirely  without  foundation, 
and  can  be  overwhelmingly  overcome  by  the  evidence  of 
reputable  persons.  In  such  a  case  it  would  be  manifest  that 
the  interests  of  justice  did  not  demand  a  new  trial,  that  no 
substantial  right  of  the  defendant  had  been  impaired  by  lus 
failure  to  produce  the  evidaiee  on  the  trial,  and  that  there 
was  no  reasonable  probalnlity  of  a  different  result  by  reason 
of  such  newly  discovered  evidence. 

Afl  has  already  been  shown,  it  is  well  settled  in  this  state 
that  it  is  for  the  trial  court  to  determine  whether  or  not  the 
newly  discovered  evidence  is  of  such  a  character  as  to  make 
it  reasonably  probable  that  it  would  produce  a  different  result 
on  another  trial,  and  in  the  determination  of  that  question 
we  can  conceive  of  no  good  reason  why  the  trial  court  should 
be  limited  to  a  consideration  of  the  affidavits  offered  by 
defendant  and  the  record  of  tiie  trial.  Such  certainly  has 
not  been  the  practice  in  this  state.  In  People  v.  Fice,  97  CaL 
459,  the  record  shows  that  the  counter-affidavits  were  entirely 
devoted  to  a  contradiction  of  the  alleged  facts  proposed  to 
be  proved  by  the  newly  discovered  witnesses,  and  this  court 
said:  '^Upon  the  ground  of  newly  discovered  evidaice  it  is 
suffieiait  to  say  that  the  affidavits  offered  in  support  thereof 
were  fully  contradicted  by  counter-affidavits  on  the  part  of 
the  prosecution,  and  for  that  reason  the  court  below  exercised 
a  proper  discretion  in  refusing  to  grant  the  motion."  (See 
also,  Thompson  v.  Thompson,  88  CaL  110;  People  v.  Mes4i, 
93  Cal.  580  ;MerJc  v.  Oelzhaeuser,  50  CaL  631;  Doyle  v.  Sturia, 
38  CaL  456.)  It  has  been  held  in  many  cases  in  other  states 
that  it  is  entirely  competent  to  show  by  counter-affidavits  on 
motion  for  new  trial  that  a  newly  discovered  witness  is  un- 
worthy of  credit  {WUUams  v.  Johnson,  18  Johns.  488; 
Parker  v.  Hardy,  24  Pick.  246 ;  Pomeroy  v.  Columbia  Ins.  Co., 
2  Caines,  260;  Erskine  v.  Duffy,  76  Ga.  603;  QreonUaf  v. 
Qrou/nder,  84  Me.  50 ;  Moore  v.  8ia,ie,  96  Tenn.  209 ;  1  Graham 
and  Waterman  on  New  Trials,  *p.  485.)  In  other  cases, 
counter-affidavits  as  to  the  alleged  facts  to  be  testified  to  by 
new  witnesses  were  allowed.  {Coast  Line  B.  B.  Co.  v.  Boston, 
83  Ga.  387;  Harmon  v.  Charleston  etc.  By.  Co.,  88  Ga.  261; 
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Harrii  v.  Rupd,  14  Ind.  209;  Searcy  v.  Martin-Woods  Co., 
93  Iowa,  420;  Ames  ▼.  Howard,  1  Sum.  482;  Lorig  v.  Pot^en- 
fK>r*,  99  Iowa,  479;  Finch  ▼.  Green,  16  MinB.  355;  /8f*a#«  v, 
Bnrd,  115  Mo.  405;  Burlingame  v.  CMi;e«,  16  B.  I.  40;  Dig- 
nawUty  v.  Ste^e,  17  Tex.  521;  Nicholas  v.  CommonweaUh,  91 
Va.  741;  Holland  ▼.  Huston,  20  Mont.  84;  £^ammotuI  e*c. 
By.  Co.  V.  iSfpy^cfcofaW,  17  Ind.  App.  7,  16. 

In  a  note,  in  Tolume  14  of  the  Encyclopedia  of  Pleading 
and  Practice,  page  913,  it  is  said  that  it  is  uniformly  held 
that  on  the  hearing  of  such  a  motion  the  court  may  examine 
eounter-afBdaYiti  to  determine  whether  a  new  trial  would 
promote  justice  or  result  in  a  different  judgmait. 

It  is  true  that  a  different  rule  has  been  laid  down  in  Illinois, 
and  that  rulings  excluding  counter-affidavits  have  been  made 
in  one  or  two  other  jurisdictions,  but  the  great  wdght  of 
authority  is  to  the  effect  that  the  court  may  consider  eounter- 
affidavits  for  the  purpose  of  determining  whether  the  inter- 
ests of  justice  demand  a  new  trial,  and  as  to  whether  there 
is  a  reasonable  probability  that  a  new  trial  will  by  reason  of 
such  newly  discovered  evidence  result  differently. 

The  argument  of  those  claiming  otherwise  is,  that  the  un- 
successful party  should  have  the  opportunity  of  presenting 
the  newly  discovered  evidence  to  another  juiy,  whose  ex- 
clusive province  it  would  be  to  determine  as  to  the  credibility 
of  the  witnesses  and  the  facts  established  by  the  testimony. 
But  this  argument  loses  sight  of  the  object  of  the  law  relative 
to  the  granting  of  a  new  trial  on  account  of  newly  discovered 
evidence,  which  is  to  allow  a  new  trial  where  it  is  made  to 
appear  that  the  newly  discovered  evidence  is  of  such  a  char- 
acter that  it  cannot  be  said  that  the  unsuccessful  party  has, 
in  the  absence  thereof,  had  a  fair  trial  on  the  real  merits. 
This  question  is  addressed  to  the  trial  court  alone.  In  Finch 
T.  Oreen,  16  Minn.  355,  the  supreme  court  of  Minnesota  said : 
''The  application,  which  is  addressed  to  the  sound  discretion 
of  the  court,  is  based  upon  the  ground  that  there  has  not  been 
a  fair  trial  upon  the  real  merits,  and  for  this  reason  it  is 
proposed  to  compel  a  party  who  has  once  litigated  the  matter 
in  controversy  to  litigate  it  a  second  time.  Why  should  not 
such  a  party  be  permitted  to  produce  counter-affidavits  for 
the  purpose  of  showing  that  the  alleged  ground  for  a  new 
trial  has  no  existence!    We  think  no  good  reason  can  be  given 
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why  he  should  be  concluded  by  the  ex  parte  affidavits  of  the 
moving  party.  .  .  .  We  see  no  warrant  for  saying  that  the 
court  below,  upon  comparing  the  affidavits  and  counter- 
affidavits  with  reference  to  the  question  whether  a  new  trial 
would  be  likely  to  produce  any  different  result  from  the 
first,  erred  in  refusing  the  application." 

Such  counter-affidavits  are  received  and  considered,  as  has 
been  said  by  some  courts,  simply  for  the  purpose  of  enabling 
the  trial  court  to  intelligently  exercise  the  discretionary  power 
confided  to  it  of  determining  whether  or  not  the  interests  of 
justice  demand  that  a  new  trial  should  be  had. 

There  is  no  decision  of  this  court  forbidding  the  practice 
of  presentinig  counter-affidavits.  On  the  contrary,  such  prac- 
tice has  been  fully  recognized  by  the  court  as  proper,  for 
orders  denying  new  trials  have  been  affirmed  on  the  ground 
that  the  showing  made  by  the  counter-affidavits  justified  such 
orders.  Defendant  relies  entirely  upon  some  expressions  con- 
tained in  a  concurring  opinion  in  Shafer  v,  Willis,  124  Cal. 
41.  While  that  opinion  is  entitled  to  the  greatest  respect,  it 
is  not  a  decision  of  the  court,  and  we  are  of  the  opinion  that, 
in  so  far  as  it  may  be  in  conflict  with  what  has  here  been  said, 
it  is  contrary  to  our  recognized  practice  and  to  the  great 
weight  of  authority. 

2.  An  affidavit  was  presented,  made  by  defendant's  attor- 
ney, setting  forth  certain  proceedings  upon  the  trial  of  an- 
other defendant,  which  occurred  subsequent  to  defendant's 
trial,  as  to  a  change  in  interpreters,  the  result  of  which  was, 
that  the  Chinese  interpreter  who  had  officiated  on  the  defend- 
ant's trial  and  for  a  portion  of  the  other  trial  was  relieved  by 
the  court,  and  another  interpreter  substituted,  the  claim  of 
the  defendant  being,  that  it  was  chen  made  to  appear  that  the 
interpreter  who  had  officiated  on  his  trial  was  not  competent 
to  interpret  properly.  We  have  carefully  examined  this  affi- 
davit, and  assuming,  for  the  purposes  of  this  case  only,  that 
the  question  as  to  such  competency  is  reviewable  here,  find 
nothing  therein  to  warrant  us  in  holding  that  the  interprete? 
was  not  in  fact  competent. 

3.  It  is  urged  that  the  district  attorney  was  guilty  of  mis- 
conduct on  the  trial.  A  consideration  of  the  points  made  in 
support  of  this  contention  discloses  no  misconduct  preju- 
dicially affecting  defendant's  cause. 
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It  must  be  a  very  exceptional  case  in  which  a  reversal  will 
be  ordered  by  reason  of  the  character  of  the  opening  state- 
ment of  the  prosecuting  ofScer,  and  in  this  case  the  statement 
of  the  district  attorney  to  the  effect  that  he  would  show  that 
the  six  Chinese  met  in  front  of  the  house  in  which  the  deceased 
was,  in  accordance  with  a  preconceived  purpose  to  kill  him, 
was  amply  warranted  by  the  evidence  subsequently  introduced 
as  to  the  circumstances  of  the  homicide. 

In  the  cross-examination  of  witnesses  Brown  and  Fitzgerald 
we  find  nothing  of  such  gravity  or  importance  as  to  warrant 
a  new  trial.  There  is  nothing  in  the  cross-examination  of 
the  witness  Wise  to  call  for  notice,  and  the  jury  were  very 
fully  and  carefully  instructed  by  the  court  that  they  must 
disregard  the  statement  made  by  the  district  attorney,  in 
response  to  a  query  of  the  court,  as  to  the  object  of  a  question 
asked  by  him  of  the  witness  Lin  Tai,  in  cross-examination. 

4.  It  is  contended  that  the  court  erred  in  certain  rulings  as 
to  the  admissibility  of  testimony. 

The  evidence  as  to  the  statement  made  by  defendant  Ow 
Sing  Dock  immediately  prior  to  the  homicide,  while  the  six 
Chinese  were  standing  in  front  of  the  house  apparently  wait- 
ing for  the  deceased  to  come  out,  was  admissible.  As  testified 
by  Ah  Hing,  that  statement  was,  **If  Jeong  Him  comes  out 
of  the  house,  we  will  shoot  at  him.'*  It  was  made  in  the  pres- 
ence and  hearing  of  the  five  other  armed  Chinese,  who,  as 
the  testimony  for  the  prosecution  indicated,  had  assembled 
there  with  him,  for  the  purpose  of  killing,  and  who,  with  him, 
actually  killed  the  deceased,  upon  his  coming  out  a  few  mo- 
ments later,  and  was  practically  a  part  of  the  transaction  itself. 

There  is  nothing  in  any  of  the  other  points  made  that  re- 
quires notice. 

5.  Complaint  is  made  that  the  court  erroneously  refused  cer- 
tain instructions  requested  by  the  defendant,  and  erroneously 
modified  one  such  instruction.  The  modified  instruction  was 
one  relating  to  the  question  of  identity,  and  the  court  struck 
out  therefrom  a  statement  to  the  effect  that  the  jury  were 
not  bound  to  believe  that  the  witnesses  were  able  to  identify 
the  defendant  with  certainty  because  they  swore  positively 
to  his  identity.  The  jury  were  instructed  that  to  justify 
a  conviction  of  the  defendant  his  identity  as  the  guilty  person 
must  be  proved  beyond  all  reasonable  doubt,  and  that  if  t''er« 


Digitized  by  VjOOQIC 


10  Pennington  v.  Cauohst.  [145  CaL 

was  a  reasonable  doubt  as  to  whether  the  witnesses  were  able 
to  identify  the  defendant  as  the  guilty  person  they  should 
acquit  him.  They  were  further  instructed  that  it  was  their 
exclusive  province  to  judge  of  the  credibility  of  the  wit- 
nesses and  the  degree  of  weight  and  credit  to  be  given  to 
the  testimony  of  each  witness.  Defendant  could  not  have 
been  prejudiced  by  the  modification,  in  the  respect  stated,  of 
his  requested  instruction.  The  requested  instructions  refused 
were  fully  and  fairly  covered  by  other  Instructions  given  by 
the  court. 

We  can  find  nothing  in  the  record  that  would  warrant  a 
reversal. 

In  view  of  the  fact  that  the  instructions  given  and  refused, 
and  the  affidavits  on  motion  for  a  new  trial  appear  twice  in 
the  transcript,  once  in  what  purports  to  be  the  judgment-roll 
and  once  in  the  bill  of  exceptions,  thereby  enlarging  the  tran- 
script by  nearly  one  hundred  and  twenty  pages,  it  is  proper 
to  suggest  that  no  possible  good  can  be  accomplished  by  such 
a  repetition,  except  in  so  far  as  the  increase  of  the  cost  oi 
printing  may  be  considered  an  advantage. 

Where  the  instructions  given  and  refused  are  certified  in 
the  manner  provided  by  law  they  constitute  a  part  of  the 
judgment-roll,  and  should  not  be  z^roduced  in  the  bill  of 
exceptions.  On  the  other  hand,  affidavits  presented  on  a 
motion  for  a  new  trial  and  the  minutes  of  the  proceedings  had 
on  such  a  motion  constitute  no  part  of  the  judgment-roll  (Pen. 
Code,  see.  1207),  and  the  clerk  cannot  make  them  a  part 
thereof,  and  they  should  appear  only  in  the  bill  of  exceptions. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  McFarland,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  Hen- 
shawy  J.,  and  Beatty,  C.  J.,  concurred* 


[8.  F.  No.  3112.    Department  Two. — September  25,  1904.] 

ALF   PENNINGTON,   Respondent,  v.   F.   L.   CAUQHBT, 

Appellant. 

ABSAXJia  AND  Battkby— Damages — Sutficibnot  or  OoMPLinTT. — ^A 
eomplaint  for  assault  and  battery  which  alleges  that  the  defendant 
aeaanlted  the  plaintiff  and  kicked  him  in  the  face  and  on  the  bodj, 
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and  that  he  "therebj  terioiislj  wounded  and  bruised  the  plainiiff, 
to  hiB  damage"  in  a  specified  sum,  is  to  be  construed  as  importiiig 
that  by  reason  of  the  acts  complained  of  the  plaintiif  sostained 
damage  to  that  amount,  and  is  sufficient  as  to  the  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion. 

Gtoorge  A.  Sturtevant,  for  Appellant. 

T.  L.  CaiotherSy  for  Respondent 

SMITH,  C. — ^The  defendant  appeals  from  a  judgment 
against  him  in  favor  of  the  plaintiff,  in  a  suit  for  assault  and 
battery,  for  one  hundred  dollars.  There  was  a  demurrer  to 
the  complaint,  which  was  overruled,  and  the  only  point  made 
by  the  appellant  is  the  alleged  insufficiency  of  the  latter;  as 
to  which  it  is  claimed  that  there  is  no  allegation  in  the  com- 
plaint that  ''the  respondent  has  sustained  damages."  But 
it  is  alleged  in  the  complaint  not  only  that  the  defendant 
assaulted  the  plaintiff  and  knocked  him  down,  and  kicked 
him  in  the  face  and  on  the  body,  but  that  he  "thereby  seri- 
ously wounded  and  bruised  the  plaintiff  and  rendered  him 
sick,  sore,  and  lame,  to  his  damage  in  the  sum  of  $5,000.'' 
This  is  but  to  say,  in  language  technically  defined  by  long  use, 
that  by  reason  of  the  acts  complained  of  the  plaintiff  suffered 
damage  in,  or  sustained  damage  to,  the  amount  of  five  thousand 
dollars.  (Stephen  on  Pleadings,  33  et  seq.,  38 ;  Baker  v.  Hope, 
49  Cal.  598.)  Nor  can  the  language  used  be  otherwise  con- 
strued. The  complaint  is  entirely  sufficient.  {ChUders  v. 
Mercury  etc.  Co.,  105  Cal.  289;^  Heame  v.  De  Young,  132  CaL 
360.) 

We  advise  that  the  judgment  appealed  from  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

146  Am.  Bt  Bep.  40. 
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[Sac.  No.  1024.    In  Bank.— September  28,  1904.] 

G.  W.  DWINNELL,  Respondent,  ▼.  W.  F.  DYER  et  al., 

Appellants. 

Mining  Claim  —  Location  —  Epfect  of  Stati  Law  —  Valid  Local 
Rules. — The  state  law  of  March  27,  1897,  respecting  the  contents 
of  location  notices,  and  the  record  thereof  within  limited  periods, 
was  valid  as  being  a  local  regulation  authorized  by  the  act  of  Con- 
gress, and  so  long  as  it  was  unrepealed  was  obligatory  upon  locators 
of  mining  claims  in  this  state.  But  if  the  Revised  Statutes  were 
otherF'ise  complied  with,  a  compliance  with  the  state  law  might 
be  had  at  any  time  while  the  statute  was  in  force,  if  there  were 
no    intervening    rights. 

Ii>. — Void  Technical  Location. — A  mere  technical  location  of  a  min- 
ing claim  during  the  existence  of  the  state  law,  mthout  compliance 
therewith,  and  without  any  attempt  to  work  or  develop  the  claim, 
in  compliance  with  the  Revised  Statutes,  is  wholly  invalid,  and  a 
deed  thereof  conveys  no  title. 

Id. — ErpECT  of  Repeal  upon  Location  Othskwisb  Valid — Actual  Pos- 
session TO  Boundaries — Subsequent  Location. — ^The  repeal  of  the 
state  law  had  the  effect  thereafter  to  dispense  with  its  require- 
ments, and  work  thereafter  done  under  a  prior  location  otherwise 
valid,  and  properly  maintained  under  the  Revised  Statutes,  had 
reference  to  the  boundaries  marked  in  accordance  therewith,  and 
constituted  actual  possession  of  the  claim  to  the  extent  of  those 
boundaries,  which  precluded  a  valid  conflict  therewith  under  a 
subsequent  location. 

Id. — Action  to  Quiet  Title — ^Findings  against  Evidencb — Inoonsist- 
SNCY — Decision  against  Law. — Where  the  defendants  in  an  action 
to  quiet  title  claimed  under  a  location  of  mining  ground  made  while 
the  state  law  was  in  force,  but  which  was  perfected  by  actual  pos- 
session and  work  under  the  Revised  Statutes  after  repeal  of  the 
state  law,  and  plaintiff  claimed  under  a  subsequent  location,  held, 
that  findings  that  the  mining  ground  possessed  by  the  defendants 
was  public  mineral  land  of  the  United  States  when  plaintiff  made 
his  location,  and  that  his  location  eonflicting  with  defendants' 
claim  was  valid,  are  against  the  evidence,  inconsistent  with  other 
specific  findings  and  with  certain  averments  of  the  complaint,  and 
also  that  the  decision  is  against  law,  in  failing  to  find  upon  the 
material  issue  whether  defendants'  location  was  not  perfected  as  a 
good  claim  prior  to  plaintiff's  location. 

iDri — Case  Distinguished. — The  case  of  BelJc  v.  Meagher,  104  U.  & 
270,  distinguished,  and  held  not  to  be  controlling  authority  in  sup- 
port of  the  decision  in  favor  of  plaintiff's  location. 


Digitized  by  VjOOQIC 


Sept  1904.]  DwiNNELL  v.  Dyer.  13 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County  and  from  an  order  denying  a  new  triaL  J.  S. 
Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Qillis  &  Tapscott,  for  Appellants. 

R.  S.  Taylor,  for  Respondent 

BEATTY,  C.  J. — ^Action  to  quiet  title  to  a  mining  daim. 
In  his  complaint,  filed  November  30,  1900,  the  plaintiff  alleged 
among  other  things  that  he  was,  and  for  a  long  time  had  been, 
the  owner,  entitled  to  the  possession,  and  in  the  exclusive 
possession,  of  a  quartz-lode  mining  claim,  known  as  the  Cuban 
Beauty  No.  2;  that  on  the  15th  of  November,  1900,  the  de- 
fendants  had  entered  upon  the  claim  with  force  and  arms  and 
had  driven  off  the  men  employed  by  him  to  do  the  necessary 
assessment-work  for  that  year ;  that  they  had  taken  possession 
of  the  ground,  claimed  to  own  it,  and  were  excavating  and 
removing  the  gold-bearing  quartz,  etc.  Wherefore  he  prayed 
for  a  temporary  injunction  and  for  a  final  decree  adjudging 
him  to  be  the  owner,  etc.  By  their  answer  the  defendants 
alleged  that  W.  F.  Dyer  was  the  owner  of  a  mining  claim 
located  in  1898  as  the  Squaw  Creek  No.  2,  a  small  portion  of 
which  was  included  within  the  alleged  boundaries  of  Cuban 
Beauty  No.  2,  and  they  denied  that  they  had  excluded  plain- 
tiff from  any  portion  of  his  claim  except  that  wnich  over- 
lapped the  superior  claim  of  W.  F.  Dyer.  As  to  that  portion, 
they  admitted  in  effect  that  they  were  holding  it  and  mining 
and  removing  the  ores  contained  therein.  From  this  brief 
statement  it  will  sufficiently  appear  that  the  only  material 
issues  presented  by  the  pleadings  were  those  relating  to  the 
validity  and  priority  of  the  overlapping  claims.  Upon  these 
issues  the  findings  and  decision  of  the  superior  court  were  in 
favor  of  the  plaintiff,  and  the  defendants  appeal  from  the 
judgment  aad  from  an  order  denying  them  a  new  trial. 

From  the  evidence  contained  in  the  record  it  appears  that 
both  parties  relied,  to  some  extent  at  least,  upon  locations 
made  or  attempted  in  1898,  all  of  which  were  held  invalid  i'or 
failure  of  the  locators  to  comply  with  some  of  the  requirements 
of  an  act  of  the  legislature  of  California,  passed  March  27, 
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1897y  prescribing  the  manner  of  making  mining  locations, 
etc.  (Stats.  1897,  p.  214.)  These  locations  being  held  void, 
the  decision  of  the  superior  conrt  in  fayor  of  tiie  plaintiff 
was  based  wholly  upon  a  relocation  of  the  Cuban  Beauty 
No.  2,  made  November  26,  1900,  by  the  plaintiff,  just  four 
days  before  he  commenced  this  action. 

In  view  of  the  grounds  of  the  motion  for  a  new  trial, — i.  e. 
failure  of  the  eyidence  to  sustain  the  findings,  and  that  the 
decision  is  against  law, — ^it  will  facilitate  the  discussion  to 
quote  some  of  the  more  specific  findings  in  full.  Thqr  are  as 
follows. — 

"I. 

**That  upon  the  26th  day  of  November,  1900,  plaintiff,  a 
citizen  of  the  United  States  over  the  age  of  twenty-one  years, 
located  as  a  mining  claim  a  certain  parcel  of  land  situated  in 
Gazelle  Mining  District,  county  of  Siskiyou,  state  of  Califor- 
nia, and  described  as  commencing  at  a  point  where  location 
notice  was  x>osted,  thence  westerly  along  the  line  of  the  Cuban 
Beauty  Quartz  Mine  a  distance  of  300  feet  to  stake  in  mound 
of  rock;  then  southerly  a  distance  of  1500  feet  to  stake  in 
mound  of  rock;  thence  easterly  600  feet  to  stake  in  mound 
of  rock ;  thence  in  a  northerly  direction  1500  feet  to  the  south- 
east comer  of  the  Cuban  Beauty  Quartz  Mine,  to  stake  in 
mound  of  rock;  thence  along  the  line  of  said  Cuban  Beauty 
Quartz  Mine  to  place  of  beginning,  and  commonly  known  as 
the  Cuban  Beauty  No.  2. 

'^That  at  the  time  plaintiff  made  mining  location,  said  land 
was  unoccupied  public  mineral  land  of  the  United  States,  and 
subject  to  location  as  such. 

'^That  in  making  said  location  plaintiff  complied  with  the 
laws  of  the  United  States  by  placing  markings  at  the  exterior 
boundaries  of  said  location  so  that  the  same  could  be  readily 
traced,  and  also  complied  with  all  local  custom  and  usages  in 
recording  notice  of  said  location. 

"III. 
"That  prior  to  said  location  by  plaintiff  one  Grant  Davis 
had  attempted  to  locate  the  same  land  covered  by  the  said 
location  of  plaintiff  herein,  and  thereafter  sold  and  conveyed 
said  land  to  this  plaintiff  by  deed. 
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"IV. 
"That  prior  to  said  location  by  plaintiff,  def aidant  W.  F. 
Dyer  and  Frank  Phillips  had  attempted  to  make  locations 
of  certain  quartz  mining  ground  in  Gazelle  Mining  District, 
and  known  as  Squaw  Creek  Gold  Mine  No.  1,  Squaw  Creek 
Gold  Mine  No.  2,  and  Squaw  Creek  Gold  Mine  No.  3.  That 
said  Squaw  Creek  Gold  Mine  No.  2  covers  a  portion  of  the 
same  ground  covered  by  the  location  of  the  plaintiff  herein. 

"That  the  said  attempted  locations  made  by  said  Grant 
Davis  and  by  said  defendant  W.  F.  Dyer  and  said  Frank 
Phillips  were  not  made  in  compliance  with  the  law  then  in 
foree  when  the  same  was  made. 

"VI. 

"That  upon  or  about  the  15th  day  of  November,  1900, 
plaintiff  sent  workmen  upon  said  claim  for  the  purpose  of 
doing  assessment  work  thereon,  and  upon  said  day  defendants 
wrongfully  and  with  force  and  arms,  entered  upon  said  land 
of  plaintiff  and  drove  off  said  workmen  and  threatened  to 
drive  them  off  if  they  ever  returned,  and  at  the  time  of  the 
commencement  of  this  action  still  hold  possession  thereof,  and 
threaten  to  continue  to  hold  x>ossession." 

These  findings,  when  read  in  connection  with  the  evidenee 
in  the  case,  fully  disclose  the  erroneous  view  of  the  law  which 
guided  the  decision  of  the  superior  court.  The  attempted  loca- 
tion of  the  Squaw  Creek  claims  by  Dyer  and  Phillips  was  in 
S^tember,  1898,  and  the  evidence  shows  without  substantial 
conflict  that  they  then  did  everything  necessary  to  constitute 
a  valid  location  of  the  ground  under  the  laws  of  the  United 
States;  that  is  to  say,  th^  discovered  a  lode  of  gold-bearing 
(|uartz,  th^  i>08ted  on  the  ground  a  notice  claiming  fifteen 
hundred  feet  along  the  supposed  course  of  the  vein  and  three 
hundred  feet  on  either  side,  they  plainly  marked  the  exterior 
lines  of  their  claim,  including  the  point  of  discovery,  and 
shortly  afterwards  commenced  the  work  of  development,  which 
they  prosecuted  with  more  than  sufSeient  diligence.  In  ad- 
dition to  this  Dyer,  who  had  acquired  the  interest  of  his  co- 
locator,  Phillips,  built  a  house  on  the  claim  and  was  residing 
there  within  his  marked  boundaries  at  the  time  when  plain- 
tiff's employees  came  on  the  ground,  November  15,  1900,  for 
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the  purpose  of  doing  assessment  work  for  the  Grant  Davis 
location  of  Cuban  Beauty  No.  2,  and  also  when  plaintiff  made 
the  location  on  November  26,  1900,  which  the  court  finds  to 
have  been  a  valid  location  of  unoccupied  mining  ground,  and 
upon  which  alone  his  right  of  recovery  is  made  to  depend. 
The  attempted  location  of  the  Cuban  Beauty  No.  2  by  Grant 
Davis  was  made  in  October,  1898,  a  month  later  than  the 
discovery  and  attempted  location  of  the  lode  by  Dyer,  and  the 
acts  done  by  Davis — giving  the  utmost  credit  to  his  testi- 
mony— fell  far  short  of  the  efforts  of  Dyer  to  comply  with 
the  law.  His  evidence  leaves  it  very  doubtful  if  he  ever  dis- 
covered any  gold-bearing  rock  in  place  or  did  anything  except 
to  mark  the  boundaries  of  his  claim.  The  court  finds  that  his 
claim  as  marked  was  the  same  as  the  location  made  by  plaintiff 
November  26,  1900,  and  there  is  evidence  that  this  claim  at 
its  extreme  southern  end  includes  some  croppings  of  a  lode, 
which  appears  to  be  the  same  as  that  upon  which  Dyer  has 
done  a  large  amount  of  work.  But  this  finding  that  plaintiff's 
location  embraces  the  identical  ground  covered  by  the  Grant 
Davis  claim  is  sustained  by  no  testimony  aside  from  that  of 
Davis,  and  his  testimony  on  the  stand  is  in  direct  conflict 
with  statementf^  he  admits  having  made  when  on  the  ground 
with  Dyer  and  others  for  the  purpose  of  adjusting  their  lines 
so  as  to  avoid  a  conflict  of  locations.  At  that  time  he  stated 
that  his  southwest  comer  was  where  he  now  claims  his  south- 
east corner  was  placed,  and  the  change  he  thus  makes  involves 
a  swinging  of  the  southern  end  of  his  claim  six  hundred  feet 
to  the  west,  making  it  by  that  means  alone  cover  a  triangular 
portion  of  Dyer's  claim,  including  the  only  rock  in  place 
which  could  have  been  the  basis  of  a  valid  location.  He,  how- 
ever, says  that  his  statement  on  the  ground  was  a  mistake, 
and  the  trial  judge  accepted  his  explanation,  as  he  had  a  right 
to  do,  and  as  we  should  perhaps  be  bound  to  do  if  the  fact  were 
material,  which,  as  will  appear,  we  do  not  deem  it  to  be  so 
far  as  the  present  appeal  is  concerned.  In  view,  however,  of 
the  necessity  for  a  new  trial,  and  the  possible  materiality  of 
this  fact  in  some  different  aspect  of  the  case,  it  may  properly 
be  suggested  that  an  accurate  instrumental  survey  of  this 
original  claim  in  connection  with  the  lines  of  the  older  claims — 
the  Cuban  Beauty  and  Dewey,  with  reference  to  which  the 
Cuban  Beauty  No.  2  was  located,  and  the  subsequently  located 
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daims  of  Chadwick  and  the  Black  Bear  No.  2,  located  with 
reference  to  the  Cuban  Beauty,  the  Dewey,  and  Cuban  Beauty 
No.  2 — would  probably  show  whether  the  testimony  of  Qrant 
Davis,  in  addition  to  being  inconsistent  with  his  former  state- 
ments, does  not  also  involve  a  geometric  absurdity ;  that  is  to 
say,  whether  it  does  not  require  us  to  believe  that  by  goin^ 
south  on  the  west  side  of  a  claim  bounded  by  parallel  lines  we 
will  reach  the  southeast  instead  of  the  southwest  comer.  But 
assuming  for  the  present  purpose  that  the  plaintiff 's  location 
of  November  26,  1900,  covered  the  identical  ground  included 
by  the  boundaries  marked  by  Grant  Davis  in  October,  1898, 
there  is  no  evidence  that  either  Davis  or  the  plaintiff  ever  did, 
or  attempted  to  do,  any  development  work  within  those  bound- 
aries prior  to  the  15th  of  November,  1900,  when  plaintiff's 
men  found  Dyer  in  possession  and  were  driven  off  the  ground 
by  him  and  his  employees.  Dyer  having  in  the  mean  time,  :«s 
above  stated,  built  a  cabin  on  the  ground,  taken  up  his  resi- 
dence there,  and  continued  work  upon  the  vein.  But  the 
whole  question  as  to  what,  if  any,  effect  the  Grant  Davis  loca- 
tion may  have  had  upon  the  rights  of  the  parties  is  eliminated 
from  the  case  as  presented  on  this  appeal  by  the  finding  of  the 
court — amply  sustained  by  the  evidence,  even  if  the  respond- 
ent could  question  it — that  his  attempted  location  was  invalid 
for  want  of  conformity  to  the  requirements  of  the  law  then 
in  force. 

The  law  to  which  this  finding  (No.  V)  refers  was  the 
above-cited  act  of  March  27,  1897,  prescribing  certain  par- 
ticulars that  location  notices  must  contain,  and  requiring  the 
record  of  such  notices  within  certain  limited  periods.  This 
state  law  was  no  doubt  valid  as  one  of  the  local  regulations 
authorized  and  sanctioned  by  the  act  of  Congress,  and  so  long 
as  it  remained  unrepealed  was  obligatory  upon  those  who  de- 
sired to  secure  mining  claims  in  this  state  by  the  constructive 
possession  resulting  from  a  technical  compliance  with  the 
law.  The  superior  court,  therefore,  was  right  in  concluding 
that  neither  the  Davis  location  nor  the  Dyer  location  was 
valid  at  the  time  it  was  made.  But  the  act  of  1897  was  re- 
pealed long  before  the  plaintiff  made  his  location  in  Novem- 
ber, 1900.  In  the  first  place,  an  act  properly  entitled  was 
passed  March  20,  1899,  (Stats.  1899,  p.  148,)  for  the  purpose 
of  ri*pealins:  it,  but  owinp:  to  a  faulty  wording  of  the  body  of 
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the  act  fhwe  seems  to  have  been  a  question  whether  it  effected 
the  desired  r^eal.  In  oonseqnenee  of  this  nnoertainty  the 
same  act  properly  worded  was  introduced  at  the  extra  session 
of  the  legislature  in  1900,  and  finally  passed  February  8th  of 
that  year,  taking  immediate  effect.  (Stats.  1900,  p.  9.)  The 
result  of  this  repeal  was  to  make  the  validity  of  mining  loca- 
tions in  this  state  solely  dependent  from  that  time  forward 
upon  a  compliance  with  the  laws  of  the  United  States  and  such 
valid  local  regulations  as  the  miners  themselves  may  have 
adopted  in  their  respective  districts.  There  is  no  evidence  of 
an  organized  district  including  these  claims,  and  no  sug- 
gestion of  a  failure  to  comply  with  any  miners'  rules  or  cus- 
toms. So  that  the  point  to  be  considered  is  the  effect  upon  the 
Davis  and  Dyer  locations  of  the  entire  elimination  from  our 
state  or  local  laws  of  all  regulations  additional  or  supple- 
mental to  the  laws  of  the  United  States  governing  the  location 
of  mining  claims.  The  repeal  of  the  state  law  took  effect  at 
least  as  early  as  February  8,  1900,  if  not  on  the  20th  of 
March,  1899,  and  the  condition  in  which  it  found  the  Davis 
and  Dyer  claims  was  this:  Davis  had  never  attonpted  any- 
thing except  a  teehnieal  location,  and  in  that  he  had  failed. 
Dyer  had  also  failed  in  his  earlier  attempt  at  a  technical 
location,  but  he  was  on  the  ground  working  the  vein  within 
his  marked  boundaries,  and  had  done  everything  necessary  to 
constitute  a  valid  location  under  the  only  law  then  and  there- 
after in  force.  This  being  so,  his  claim  was  thenceforward 
good  so  long  as  he  continued  to  do  the  necessary  assessment- 
work.  This  work,  and  far  more  than  necessary  to  satisfy  the  re- 
quirements of  the  act  of  (Congress,  was  clearly  proved  without 
any  substantial  conflict  in  the  evidence,  and  tiierefore  the  con- 
cluding portion  of  the  first  finding,  to  the  effect  that  on  No- 
vember 26,  1900,  plaintiff's  mining  location  was  made  upon 
unoccupied  mineral  land  of  the  United  States,  is  unsustained 
by  the  evidence.  This  finding  is  apparoitly  based  upon  the 
view  that  the  Dyer  location  having  been  originally  defective 
by  reason  solely  of  noncompliance  with  the  state  law — al- 
though fully  complying  with  the  laws  of  the  United  States — 
acquired  no  validity  by  the  repeal  of  the  state  law.  But 
this  is  not  a  correct  view.  The  repeal  of  the  state  law  of 
coarse  had  no  affirmaiive  effect  in  giving  validity  to  the  loea^ 
tion,  but  it  did  away  forever  with  the  necessity  of  conforming 
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to  its  provisions  and  left  unimpaired  and  nnaffeeted  every 
right  wliieh  is  conferred  by  a  compliance  with  the  provisions  of 
the  Revised  Statutes  of  the  United  States.  Dyer,  having  oom- 
plied  with  those  provisions,  was  certainly  in  no  worse  a  sitaa- 
tion  with  respect  to  this  ground  than  the  plaintifF.  He  had  dis- 
^vered  the  ledge  once, — ^he  could  not  discover  it  again.  He 
had  marked  the  boundaries  of  his  claim, — there  was  nothing  to 
be  gained  by  marking  again  boundaries  that  were  already 
marked.  The  laws  of  the  United  States  require  no  posting  or 
recording  of  notices,  but  merely  provide  that  a  notice  when  re- 
quired by  local  regulations  must  contain  certain  things  in  or- 
der to  be  of  any  effect.  There  was  no  longer  any  law  providing 
for  notice  or  record  or  giving  any  effect  to  a  recorded  notice, 
and  all  that  Dyer  could  do  was  to  perform  the  amount  of  de- 
velopment-work required  by  the  law  of  Congress,  and  that  he 
was  doing  when  this  action  was  commenced  and  injunction  is- 
sued more  than  a  month  prior  to  the  expiration  of  the  year  al- 
lowed to  him  for  that  purpose.  Upon  these  facts  we  cannot 
understand  how  it  could  be  held  that  at  the  time  of  plaintiff's 
attempted  location  the  ground  was  unoccupied.  Dyer  had  in 
fact  a  pedis  possessio  to  the  extent  of  his  visible  boundaries, 
and  the  fact  that  those  boundaries  had  been  marked  in  eon- 
nection  with  an  attempted  location  invalid  only  because  of 
failure  to  comply  in  other  particulars  with  the  staiie  statute 
of  1897 — then  no  longer  in  force— made  them  none  the  less 
efficacious  for  his  protection.  (Conway  v.  Hart,  129  Cal. 
483,  484.)  The  working  of  a  quartz  lode  inside  of  defined 
boundaries  is  not  only  a  pedis  possessio  of  all  the  ground 
within  such  boundaries,  but  is  in  itself  the  substance  of  every- 
thing required  by  law  to  constitute  a  valid  location^  and  ever 
since  the  decision  of  this  court  in  English  v.  Johnson,  17  Cal. 
107,^  it  has  been  held  to  give  a  good  title  to  a  mining  claim 
(not  excessive  in  extent)  regardless  of  local  rules  providing 
for  the  posting  and  recording  of  notices.  It  is  actual  posses- 
sion, while  a  formal  location  is  only  constructive  possession. 
In  addition  to  the  cases  of  English  v.  Johnson  and  Conway  v. 
Hari,  above  cited  from  the  decisions  of  this  court,  we  refer 
for  a  fuller  statement  and  elucidation  of  the  views  here  ex- 
pressed as  to  the  location  of  mining  claims  since  the  act  of 
Congress  of  May  10,  1872,  to  the  following  cases:  Oolden 
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Fleece  Co.  v.  Cable  Consolidated  Co.,  12  Nev.  312;  OUeson 
V.  Mariin  Whiie  Co,,  13  Nev.  442;  North  Noonday  Co.  ▼. 
Orient  Co.,  1  Fed.  522 ;  Jupiter  Co.  v.  Bodie  Mining  Co.,  11 
Fed.  666. 

The  Nevada  cases  were  among  the  first  that  arose  nnder  the 
act  of  Congress  of  May,  1872,  and  the  views  therein  expressed 
were  substantially  embodied  in  the  charge  to  the  jury  given 
by  Judge  Sawyer  in  the  two  cases  cited  from  the  Federal 
Reporter.  The  decisions  of  Judge  Sawyer  have  been  cited 
and  followed  in  numerous  subsequent  cases  in  the  federal 
and  state  courts,  and  we  are  not  aware  that  they  have  ever 
been  seriously  questioned. 

It  is  proper  here  to  notice  the  case  of  BelJc  v.  Meagher, 
104  U.  S.  279,  which  in  the  Department  opinion  affirming  the 
judgment  and  order  of  the  superior  court  was  cited  as  a  con- 
trolling authority.  It  will  not  be  difficult,  we  think,  to  point 
out  a  distinction  between  that  case  and  this,  which  makes  it 
totally  inapplicable  to  the  point  to  be  decided  here.  In  that 
case,  Belk,  in  December,  1876,  posted  a  notice  of  location 
upon  mining  ground  then  covered  by  a  valid  claim  of  third 
parties  who  by  their  acts  done  in  compliance  with  the  law  of 
the  United  States  had  become  invested,  according  to  its  ex- 
press terms,  with  the  ''exclusive  right  of  possession"  of  the 
ground  so  located  until  the  first  of  January,  1877.  If  by  that 
date  they  did  not  resume  work  on  the  claim  their  right  of 
possession  would  lapse,  but  in  the  mean  time  it  was  unques- 
tionable, and  when  Belk  attempted  his  location  he  not  only 
posted  his  notice  upon  ground  not  open  to  location,  but  he 
was  guilty  of  an  unlawful  act — a  trespass  upon  the  lawful 
possession  of  others.  A  careful  reading  of  Chief  Justice 
Waite's  opinion  will  show  that  for  this  reason  alone  his  acts 
done  in  December  were  held  utterly  void.  In  this  case  the 
acts  of  Dyer  done  while  the  act  of  1897  was  in  force  were 
every  one  of  them  lawful,  and  every  one  of  them  constituted 
a  step  taken  in  compliance  with  the  law  of  Congress.  His 
discovery  was  upon  unoccupied  land  of  the  United  States, 
his  entry,  his  marking  of  boundaries,  his  work  on  the  lode — 
everything  he  did — ^was  free  from  any  imputation  of  ille- 
gality, and  when  he  had  fully  complied  with  the  act  of  Con- 
gress there  was  nothing  left  for  him  to  do  except  to  post  and 
record  the  notices  as  prescribed  by  the  state  law  in  order  to 
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JLBke  his  location  perfect,  and  this  he  eonld  have  done  at  any 
time  before  the  ground  became  subject  to  an  interrening 
right.  Under  the  law  of  Congress,  under  the  law  of  this 
state,  and  under  every  code  of  district  laws  adopted  by  miners 
that  has  come  to  my  notice,  the  prescribed  order  of  the  acts 
necessary  to  a  valid  location  is,  first,  the  discovery  of  mineral- 
bearing  rock  in  place ;  second,  the  posting  of  notice  at  or  near 
the  point  where  the  ledge  is  exposed;  next,  the  recording  of 
notice ;  next,  the  marking  of  boundaries ;  and  finally  the  work 
of  development.  But  although  this  is  the  proper  and  natural 
order  of  procedure  it  is  not  obligatory  in  the  absence  of  inter- 
vening rights.  It  is  indeed  universally  held  that  when  every 
act  necessary  to  complete  a  location  has  been  done  before  an 
adverse  claim  has  accrued,  the  order  in  which  such  acts  have 
been  performed  is  immaterial.  If,  for  instance,  a  locator, 
before  the  discovery  of  any  lode,  begins  by  first  marking  out 
a  surface  claim,  his  location  is  perfected  if  he  develops  a  lode 
within  his  boundaries,  before  a  good  location  is  made  by  an 
adverse  claimant.  So  here,  Dyer  having  done  ever3rthing  re- 
quired by  the  act  of  Congress,  could  have  perfected  his  claim 
under  the  state  law,  if  it  had  remained  in  force,  by  a  subse- 
quent posting  and  recording  of  the  prescribed  notices. 

To  state  the  matter  in  another  form :  Several  distinct  acts 
are  essential  to  constitute  a  valid  location ;  the  order  in  which 
they  are  performed  is  immaterial.  Dyer  performed  all  the 
acts  required  by  the  federal  statute  in  a  perfectly  legal  man- 
ner, and  they  were  all  valid — the  acts  to  be  performed  under 
the  state  law  had  been  omitted,  but  were  still  performable 
at  his  option  without  any  infringement  of  intervening  claims 
when  the  state  released  him  in  common  with  all  others  from 
compliance  with  its  local  law.  His  claim  was  then  perfect. 
Belk,  on  the  contrary,  commenced  his  attempted  location  by 
an  unlawful  trespass  upon  the  rights  of  others,  which  for 
that  reason  was  totally  invalid  as  the  foundation  of  any  right, 
and,  excluding  this  unlawful  act  from  consideration,  it  was 
held  that  his  subsequent  acts  prior  to  Meagher's  location  were 
insufficient  to  secure  the  ground.  Dyer's  acts  on  the  con- 
trary,— none  of  which  could  be  excluded  from  consideration 
on  the  ground  of  illegality,— did  long  prior  to  the  26th  of 
November,  1900,  constitute  a  perfect  location  as  the  law  stood 
from  and  after  the  6th  of  February  of  that  year. 
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We  have  not  overlooked  the  contention  of  respondent  that 
it  18  found  aa  a  fact  by  the  supmor  court  (concluding  poi^ 
tion  of  the  first  finding)  that  when  plaintiff  made  hia  location 
on  Nov^nber  26,  1900,  the  ground  was  vacant  and  unoc- 
cupied, and  hia  further  contention  that  there  is  sufficient 
conflict  and  uncertainty  in  the  evidence  regarding  the  Dyer 
locations  to  sustain  this  finding  in  its  broadest  sense.  We 
think,  however,  that  such  a  finding  would  not  only  have  been 
in  conflict  with  all  the  substantial  evidence  in  the  case,  but  it 
would  have  been  inconsistent  with  other  and  more  specific 
findings  and  with  the  allegations  of  the  complaint. 

The  allegation  of  the  complaint  is,  that  the  ouster  by  de- 
fendants occurred  on  the  15th  of  November,  1900,  and  the 
evidence  conforms  strictly  to  this  allegation.  It  shows  that 
on  that  day  two  men  employed  by  plaintiff  to  do  assessment- 
work  on  his  supposed  claim  were  driven  from  the  ground  by 
Dyer  and  his  men.  At  that  date,  then,  when,  according  to  the 
specific  findings  of  the  court,  plaintiff  had  acquired  no  rights 
to  any  of  the  ground  in  controversy,  the  defendants  were  on 
the  ground  and  remained  in  posbession,  claiming  it  under  the 
location  which  the  court  finds  they  had  long  before  attempted 
to  make.  It  was  eleven  days  later  that  the  plaintiff's  sup- 
posed right  was  initiated  by  his  formal  location  of  November 
26th,  and  when  four  da3r8  later,  on  November  30th,  he  filed 
his  complaint  in  this  action,  he  alleged  the  ouster  on  the  15th, 
the  taking  possession  and  claim  of  ownership  by  defendants, 
and  that  they  were  excavating  and  threatening  to  continue 
excavating  the  gold-bearing  rock.  In  short,  the  allegations 
of  the  complaint  itself,  on  any  fair  construction  of  their 
terms,  are  inconsistent  with  the  assumption  that  Dyer  was 
not  in  possession  of  his  claim  at  the  date  of  plaintiff's  loca- 
tion. 

Finally,  we  think  that  a  new  trial  should  have  been  granted 
upon  the  ground  that  the  decision  is  against  law  for  want  of  a 
finding  upon  the  most  material  issue  presented  by  the  plead- 
ings. It  is  found  that  plaintiff  made  a  location  of  the  ground 
in  November,  1900,  and  it  is  found  that  Dyer's  previous  loca- 
tion was  invalid  for  lack  of  conformity  to  a  law  in  force  at 
the  time  it  was  made.  This  finding,  however,  is  entirdy  con- 
sistent, as  we  have  endeavored  to  show,  with  the  supposition 
that  after  the  repeal  of  the  act  of  1897  his  location  may  have 
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been  or  beeome  perfect,  aod  the  material  question — the  issue 
upon  whieh  the  whole  case  depends — ^is  not  whether  Dyer  had 
a  good  daim  in  1898  or  1899,  but  whether  he  had  a  good 
daim  prior  to  November  26,  1900.  Upon  this  point  there  is 
DO  direct  finding,  and  if  it  be  contended  that  it  is  indirectly 
or  inferentially  found  against  the  defendant,  we  can  only 
repeat  that  such  finding  is  not  only  in  conflict  with  the  evi- 
doioe,  but  inconsistent  with  the  allegations  of  the  oomplainl 
The  judgment  and  order  appealed  from  are  reversed. 

Shaw,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  and  Henshaw,  J., 
concurred. 

McFABLAND,  J. — ^I  dissent,  and  adhere  to  the  opinion 
heretofore  rendered  in  Department.  I  think  that  the  judg- 
ment and  order  appealed  from  should  be  afiSrmed. 

The  following  is  the  opinion  rendered  in  Department  Two 
on  the  28th  of  April,  1904,  adhered  to  in  the  dissenting  opin- 
ion of  Mr.  Justice  McFarland : — 

CHIPMAN,  C. — ^Plaintiff  alleges  ownership  of  a  quarts 
mine  called  Cuban  Beauty  No.  2,  situated  in  Siskiyou  County ; 
that  defendants  unlawfully  entered  upon  plaintiff's  said  land 
with  force  and  arms  and  drove  off  plaintiff's  men  there  em- 
ployed, and  are  excavating  gold-bearing  rock  contained 
therein.  It  is  prayed  that  defendants  be  enjoined  from  inter- 
fering with  said  mining  property,  and  that  plaintiff  be  ad- 
judged to  be  the  owner  thereof. 

Defendants  Oscar  Dyer  and  Charles  Truesdale  disclaimed 
all  interest  in  the  land  in  controversy.  Defendant  W.  F. 
Dyer  answered  claiming  ownership  in  certain  three  miiiing 
claims  known  as  Squaw  Credc  Gold  Mine  No.  1  and  No.  2 
and  No.  3.  It  is  alleged  that  a  portion  of  plaintiff's  said 
claim  overlaps  a  portion  of  Squaw  Crefk  Gold  Mines  Nos.  2 
and  3;  ownership  is  claimed  at  the  commencement  of  the 
action  and  some  time  prior  thereto,  and  that  defendant  and 
his  predecessor  in  interest  have  been  in  possession  eontinu- 
ously  since  September  12, 1898,  and  since  said  date  have  been 
entitled  to  possession;  denies  plaintiff's  ownenhip  of  any 
part  of  said  overlapping  ground;  daiies  interference  with 
plaintiff  or  claim  of  his  said  alleged  daim,  ezo^t  as  to  said 
triangular  piece. 
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The  court  found  the  facts  for  the  plaintiff,  and  as  con- 
clusions of  law  found  that  plaintiff  is  the  owner  and  entitled 
to  have  defendant  restrained  from  interfering  therewith. 
Judgment  was  accordingly  entered,  from  which  and  fr^m  the 
order  denying  his  motion  for  a  new  trial  defendant  appeals. 

Certain  errors  of  law  occurring  at  the  trial  are  specified  by 
defendant,  but  as  they  are  not  noticed  in  his  brief  they  will 
be  deemed  waived.  Appellant's  contention  is,  that  the  evi- 
dence does  not  sustain  the  findings  in  certain  particulars, 
namely:  1.  That  at  the  time  plaintiff  made  his  location,  No- 
vember 26,  1900,  the  ground  waa  unoccupied  and  subject  to 
location,  the  contention  of  defendant  being  that  he  had  long 
prior  to  that  date  made  a  valid  location  of  ground  including 
that  in  dispute;  2.  Under  like  contention  the  finding  is 
claimed  as  unsupported  that  plaintiff  complied  wit!i  law;  3. 
Also  as  unsupported,  that  one  Grant  Davis  had  attempted  to 
locate  the  same  laud  as  that  covered  by  plaintiff's  location, 
and  thereafter  sold  and  conveyed  the  same  to  plaintiti,  and 
this  because  the  Davis  location  was  in  conflict  with  a  prior 
location  by  defendant;  that  the  Davis  location  did  not  in- 
clude any  ledge  in  place;  that  Davis  had  made  no  discovery 
of  mineral  in  place  within  the  lines  of  his  location;  4.  Also 
af  unsupported,  so  far  as  concerns  defendant,  that  the  at- 
tempted early  locations  of  Davis  and  of  defendants  Dyer  and 
Phillips  were  noi  made  in  compliance  with  the  law  then  in 
force — to  wit,  the  act  of  March  27,  1897,  of  this  state — defend- 
ant's contention  being  that  his  location  was  valid. 

There  is  e\adence  that  Davis  made  his  location  October  30, 
1898,  on  which  day  he  posted  notice  at  the  center  of  the  north 
line  of  the  claim  bordering  on  the  so-called  Cuban  Beauty. 
The  lines  were  run  out  and  corners  marked.  The  notice  wps 
not  recorded  until  September  8,  1899.  The  Cuban  Beauty 
and  the  Dewey,  both  of  which  corner  with  the  Cuban  Beauty 
No.  2  at  the  northeast  corner  of  the  latter,  were  located  at  the 
same  time  by  the  Davis  party  and  formed  one  group  of  mines. 
Davis  subsequently  also  located  the  Black  Bear  No.  2,  which 
lies  south  of  and  adjoining  the  Cuban  Beauty  and  west  of  the 
Cuban  Beauty  No.  2,  and  joins  it,  but  extends  south  less  than 
half  the  len;.^th  of  the  latter.  He  conveyed  to  plaintiff  on 
Xovember  27,  1899,  by  deed  placed  in  escrow,  which  was  de- 
livered on  cumpliance  with  the  contract  of  sale  in  September, 
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1900.  There  is  evidence,  though  not  without  conflict,  that 
when  these  locations  were  made  there  was  no  other  location 
or  signs  of  any  other  location  of  the  ground  involved.  On 
November  26,  1900,  plaintiflF  relocated  the  Cuban  Beauty  No. 
2  through  one  Cousins,  who  did  the  work.  This  location  was 
intended  to  be,  and  was,  substantially  identical  with  the  origi- 
nal Davis  location.  Cousins  testified  that  Davis  had  pre- 
viously shown  him  the  lines  and  comers,  and  in  January, 
1900,  defendant  Oscar  Dyer,  in  company  with  Davis,  showed 
him  some  of  the  lines  and  corners.  Speaking  of  the  reloca- 
tion in  November,  1900,  he  testified:  "At  the  time  I  located 
this  claim  I  went  all  over  it.  As  for  mining  work  there  was  a 
small  hole  dug  on  it,  in  some  small  places  it  was  picked  a 
little.  There  wasn't  a  square  yard  of  dirt  or  rock  moved  in 
any  one  place.  I  don't  think  it  would  amount  to  a  cubic 
yard."  When  Oscar  Dyer  was  with  Cousins  in  January, 
1900,  he  told  Cousins  that  his  brother  (defendant)  claimed  the 
ground  west  of  the  southeast  corner  of  the  Davis  claim,  and 
that  more  than  the  assessment-work  had  been  done.  Cousins 
testified :  "I  then  said  that  I  had  seen  they  had.  But  it  wasn  't 
on  what  we  claimed — they  hadn't  hit  a  lick  of  work  on  what 
we  claimed — ^north  of  our  south  line  he  had  done  a  lot  of  work 
upon  the  hill  and  on  the  ground  we  didn't  claim." 

It  appears  from  plaintiff's  testimony  that  he  relocated  the 
Cuban  Beauty  No.  2,  because  of  some  doubt  of  the  legality  of 
the  Davis  location,  under  the  State  Mining  Law  of  1897,  and 
his  attempt  to  do  the  assessment-work  was  in  order  to  hold 
the  claim  if  the  Davis  location  was  legal.  As  to  the  reloca- 
tion in  1900,  the  assessment-work  becomes  immaterial,  as  it 
might  be  done  at  any  time  during  the  year  1901,  and  the 
action  was  tried  in  August  of  that  year.  It  also  appeared 
from  plaintiff's  testimony  that  he  acquired  all  the  Davis 
group  of  claims,  and  the  contract  of  sale  calls  for  the  pay- 
ment of  one  hundred  and  twenty-five  thousand  dollars  for  all 
the  mines.  There  were  some  others  besides  the  three  men- 
tioned by  plaintiff  in  his  testimony  following:  ** There  were 
three  claims — ^the  Cuban  Beauty,  the  Cuban  Beauty  No.  2 
and  the  Admiral  Dewey,  and  that  work  [the  assessment- work 
for  1899]  on  the  Admiral  Dewey  was  supposed  to  develop 
the  three  claims,  and  was  done  for  that  purpose,  and  then  I 
did  the  assessment-work  for  those  three  claims  on  the  Admiral 
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Dewey.  I  spent  about  three  thousand  dollars  on  the  Admiral 
Dew«7  for  the  time  in  doing  it.  I  ran  about  500  feet  of  ton- 
nds  and  then  I  built  some  buildings  and  then  I  fixed  the  trail 
and  general  development  of  the  mining  claims."  Allen  Davis 
testified  that  he  was  working  on  the  Dewey  Mine  about  May 
1,  1899,  and  met  defendant  William  Dyer  there  at  that  time, 
and  in  a  conversation  Dyer,  in  reply  to  a  question  as  to  the 
line  between  sections  6  and  7,  and  as  to  whether  his  location 
extended  into  section  6,  pointed  out  about  where  the  section- 
line  was,  and  stated:  ''I  haven't  got  anything  in  6,  all  of 
mine  is  in  section  7."  The  south  line  of  the  Cuban  Beauty 
No.  2  is  admittedly  a  considerable  distance  north  of  this 
section-line, — ^*' three  or  four  hundred  feet"  as  testified  by 
witness  Cousins.  Dyer's  claims  did  in  fact  extend  on  to  sec- 
tion 6,  and  he  probably  meant  no  more  in  his  statement  to 
Cousins  and  those  present,  than  that  he  claimed  nothing 
within  the  lines  of  the  Davis  location  of  the  Cuban  Beauty 
No.  2.  Dyer  knew  where  the  section-line  was,  and  so  testified. 
The  court  found  that  the  Squaw  Creek  No.  2  included  some 
of  the  ground  embraced  in  the  Cuban  Beauty  No.  2. 

It  is  not  necessary  to  discuss  the  validity  of  the  original 
location  by  Davis,  for  the  court  found  that  it  was  not  made 
in  conformity  with  the  state  law  (Stats.  1897,  p.  214),  and 
the  finding  cannot  be  questioned  by  plaintiff.  (Caunng  v. 
Rogers,  34  Cal.  648.)  Nor  do  we  think  it  necessary  to  exam- 
ine the  evidence  particulariy  as  to  the  validity  of  the  Dyer 
locations,  made  about  the  same  time,  for  they  also  failed  to 
comply  with  the  statute,  and  the  court  so  found.  Dyer  sub- 
sequently posted  a  new  notice  January  14,  1899,  recorded 
March  13,  1899.  The  statute  above  referred  to  was  in  force 
until  February  28,  1899,  when  it  was  repealed.  (Stats.  1899, 
p.  148.)  Dyer  claims  under  this  location  as  well  as  his  loca- 
tion in  1898.  But  we  think  the  evidence  fails  to  establish  the 
validity  of  either  location,  while  there  is  evidence  showing  the 
validity  of  plaintiff's  location  of  November  26,  1900.  As  we 
understand  the  purpose  of  the  evidence  as  to  these  early  loca- 
tions, it  was  not  so  much  to  show  valid  locations  in  fact  as  it 
was  to  show  the  intention  of  the  locators  as  to  the  particular 
ground  in  question.  Appellant's  contention  is,  that  he  took 
all  the  ground  south  and  west  of  a  line  drawn  from  the  south- 
east comer  of  the  Brown  Bear  claim  to  what  is  now  elaimed 
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1^  plaintiff  to  be  the  southeast  eomer  of  the  Cuban  Beauty 
No.  2 ;  and  as  the  Brown  Bear  daim  lay  west  of  the  Cuban 
Beauty  No.  2,  and  extended  only  about  six  hundred  feet  along 
the  latter,  the  said  line  would  cut  off  more  than  a  third  of  the 
southwest  portion  of  the  Cuban  Beauty  No.  2,  including  the 
ledges  and  roek  in  place  found  on  the  latter  by  DaTis,  its 
original  locator.  This  contention  of  api>ellant  is  based  largely 
on  evidence  that  Davis  himself  conceded  this  to  be  the  divid- 
ing-line in  February,  1890,  when  he  and  appellant  and  some 
other  persons  were  on  the  ground  for  the  purpose  of  ascertain- 
ing its  location.  It  appeared,  however,  that  when  Davis  took 
the  party  to  what  in  fact  was  the  southeast  comer  of  his 
claim,  he  by  mistake  told  them  it  was  the  southwest  comer, 
and  that  his  southeast  comer  lay  over  east  near  the  Chadwick 
daim.  The  evidence  here  is  in  sharp  conflict,  and  there  is 
evidence  that  the  Cuban  Beauty  No.  2  was  laid  out  originally 
as  claimed  by  plaintiff,  and  that  when  Davis  pointed  east  for 
his  southeast  com^  he  by  mistake  called  it  the  southwest 
comer,  which  would  thus  cut  off  the  triangular  piece  in  the 
southwest  part  of  the  claim.  This  was  all  cleared  up  to  the 
satisfaction  of  the  trial  court,  and  as  there  was  evidence  to 
support  its  conclusion,  it  cannot  now  be  disturbed.  Besides, 
the  trial  court  held  that  as  these  declarations  of  Davis  were 
made  aftor  he  had  sold  the  property  to  plaintiff,  they  were 
inadmissible  as  affecting  plaintiff's  title,  and  this  ruling, 
though  objected  to  at  the  time,  is  not  now  questioned.  The 
bearing  of  this  evidence  was  confined  to  its  effect  upon  state- 
ments of  plaintiff's  witnesses  as  to  where  the  lines  of  plain- 
tiff's claim  were  in  fact  located.  Appellant  used  at  the  trial 
a  plat  by  way  of  illustration.  Much  of  the  evidence  brought 
out  in  connection  with  this  map  is  so  reported  as  to  be  unin- 
telligible here,  though  doubtless  was  understood  by  the  trial 
judge.  The  diagram  was  not  proven  to  be  correct.  It  fur- 
nishes us  but  little  aid  because  not  drawn  to  show  the  exact 
situation  of  the  several  claims  referred  to  in  the  evidence,  and 
is  but  an  approximation  of  their  relation  to  each  other.  It 
is  confusing  by  reason  of  this  fact,  and  also  because  the  top 
of  the  map  is  south  instead  of  north,  which  latter  is  the  usual 
and  better  method  of  preparing  illustrative  maps.  From  the 
best  consideration  we  can  give  of  the  evidence  with  this  map 
in  hand,  we  think  the  findings  are  supported. 
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The  principal  point  urged  by  appellant  is,  that  he  was  in 
possession  of  the  contested  ground  when  plaintiff  made  his 
last  location,  and  therefore  it  was  not  unoccupied  mineral 
land  and  subject  to  location  hy  plaintiff. 

Defendant  claims  from  the  evidence  that  the  man  sent  to 
relocate  the  claim  for  plaintiff  was  driven  off  by  defendant 
before  he  did  any  work;  that  defendant  had  a  dwelling-house 
on  the  claim,  was  living  in  it  and  working  on  the  claim,  and 
had  done  about  two  thousand  dollars'  worth  of  work  on  it» 
and  had  the  claim  marked  off  so  that  the  boundaries  could 
be  readily  traced.  And  it  is  claimed  that  plaintiff  had  to 
conunit  a  trespass  upon  the  ground  in  order  to  locate.  The 
decisions  are  not  entirely  harmonious  as  to  whether  an  occu- 
pation such  as  is  described  above  under  an  invalid  location 
would  be  sufficient  to  prevent  a  valid  location  being  made 
by  another  qualified  person,  provided  he  could  do  so  without 
the  use  of  force.  The  question  is  not  necessarily  involved 
in  this  case.  There  is  evidence  which  the  trial  court  accepted, 
showing  that  the  facts  are  not  as  above  claimed.  Defendant 
had  done  much  work  on  a  claim  at  considerable  distance  from 
plaintiff's  claim,  and  he  had  a  dwelling-house  on  one  of  his 
claims,  but  it  was  a  mile  from  plaintiff's  claim.  There  was 
evidence  that  these  improvements  were  not  on  any  claim 
that  encroached  upon  plaintiff's  claim.  Defendant's  map 
shows  a  cabin  which  was  erected  by  defendant  more  recently, 
but  it  is  not  on  plaintiff's  claim.  The  only  work  done  by 
defendant  on  any  part  of  plaintiff's  claim  is  described  as  of 
but  small  extent. 

The  evidence  is  not  that  Cousins,  who  made  plaintiff's 
location,  was  driven  off  by  defendant  at  the  time  the  location 
was  made.  This  circumstance  happened  some  time  before, 
when  he  went  there  to  do  assessment-work  under  the  Davis 
location.  So  far  as  the  evidence  shows.  Cousins  made  the 
relocation  peaceably  and  without  interruption  or  objection 
by  any  person.  He  was  familiar  with  the  lines  by  previous 
examination  of  them,  and  he  testified  that  when  he  relocated 
the  claim  he  went  all  over  it  and  found  only  such  evidences 
of  work  on  it  as  have  been  already  stated.  He  found  no  per- 
son on  any  part  of  the  claim  and  no  one  in  actual  possession 
of  any  part  of  it.  The  utmost  that  can  be  said  of  the  evidence 
in  support  of  defendant's  contention  is,  that  he  had  an  in- 
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valid  location  on  which  he  had  done  much  work  outside  the 
boundaries  of  the  claim  in  dispute;  that  he  claimed  that  his 
location  overlapped  and  included  some  of  plaintiff's  ground, 
and  that  in  1899  he  had  done  some  prospecting-work  on  the 
disputed  ground,  but  was  not  working  this  ground  when  plain- 
tiff's relocation  was  made. 

In  view  of  this  state  of  facts,  the  case  of  Belk  v.  Meagher, 
104  U.  S.  279,  would  seem  to  settle  the  question  against 
defendant's  contention.  In  that  case  Belk  attempted  to 
make  a  location  in  December,  1876,  and  did  everything  neces- 
sary to  a  valid  location  if  the  ground  was  then  subject  to 
location.  There  was,  however,  a  prior  locator  whose  rights 
precluded  a  valid  location  by  Belk.  This  prior  locator's  rights 
expired  on  January  1,  1877,  and  were  in  fact  then  lost.  Belk 
claimed  that  upon  the  failure  of  the  prior  locator  to  keep  his 
location  alive  his  (Belk's)  location,  made  in  December,  at 
once  attached.  The  court  held  that  it  did  not  so  operate. 
Between  December  19th  and  February  21st  following  Belk 
did  a  small  amount  of  work  on  the  claim,  which  did  not  occupy 
more  than  two  days  of  his  time,  and  he  had  no  other  pos- 
session of  the  properly  than  such  as  arose  from  his  location 
of  the  claim  and  his  occasional  labor  upon  it.  On  February 
21,  1877,  defendants  Meagher  and  others  entered  on  the  prop- 
erly peaceably  and  made  another  relocation,  doing  all  that 
was  required  to  perfect  their  rights,  if  the  premises  were 
then  open  to  them.  After  showing  that  the  rights  of  Belk 
were  not  affected  by  the  Montana  statute,  and  that  his  right 
of  location  depended  entirely  on  the  act  of  Congress,  the 
court  said:  *'A11  he  got  or  could  get  by  his  entry  was  pos- 
session, and  that,  to  be  of  any  avail,  must  be  actual.  Under 
the  provisions  of  the  Revised  Statutes  relied  on,  Belk  could 
not  get  a  patent  for  the  claim  he  attempted  to  locate,  unless 
he  secured  what  is  here  made  the  equivalent  of  a  valid  loca- 
tion, by  actually  holding  and  working  for  the  requisite  time. 
If  he  actually  held  possession  and  worked  the  claim  long 
enough  and  kept  others  out,  his  right  to  a  patent  would  be 
complete.  He  had  no  grant  of  any  right  of  possession.  His 
ultimate  right  to  a  patent  depended  entirely  on  his  keeping 
himself  in  and  all  others  out,  and  if  he  was  not  actually  in, 
he  was  in  law  out  A  peaceable  adverse  entry,  coupled  with 
the  right  to  hold    possession  which  was  thereby    acquired. 


Digitized  by  VjOOQIC 


80  KjmrammjA  woo.  abbh.  if.  jsombb.    [145  OftL 

operated  as  an  ooster,  wbidi  broke  the  ecmtiiiiiity  of  hit 
holding  and  deprived  him  of  the  title  he  might  have  got  if 
he  had  kept  it  for  the  requisite  length  of  time.  He  made  no 
gaeh  location  as  prevented  the  lands  from  being  in  law  yaeaat 
Others  had  the  right  to  enter  for  the  purposes  of  taking 
them  up  if  it  oould  be  done  peaceably  and  without  force/' 
The  court  then  said:  ''There  is  nothing  in  Atkerion  t. 
Fowler  (96  U.  S.  513)  to  the  contraiy  of  this.''  Applying 
the  principles  of  Bdk  y.  Meagher,  104  U.  S.  279,  we  must 
hdd  that  defendant  acquired  no  right  to  the  disputed  land 
which  constituted  it  other  than  unoccupied  pubUc  land  or 
precluded  plaintiff  from  making  a  valid  location  thereon.  See 
the  question  discussed  and  cases  dted  pro  and  con  in  Lindl^ 
on  Mines  (2d  ed.,  vol.  1,  sees.  216-219).  Belk  v.  Meagher  also 
disposes  of  appellant's  further  contention  that  the  repeal 
of  the  act  of  1897  did  not  impair  his  rights  vested  by  virtue 
of  his  invalid  location.  He  oould  only  claim  such  land  as  he 
actually  possessed  and  was  working  in  good  faith. 
The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 


[Sae.  No.  12S2.    DepartraeBt  One. — September  29,  1904.] 

CONTINENTAL  BUILDING  AND  LOAN  ASSOCIATION, 
Respondent,  v.  EMMA  A.  BOOOESS  et  aL,  Appellants. 

FOEECLOSUBE    OF    MOBTOAQS— Bunj>INQ    AND    LOAN    ASSOCIATION — CASB 
BUBSBNDEB   VALUE   OF   SHARES— PLEADIMO — IBBELEVANT   MATTBH    IN 

Answer. — In  an  action  hj  a  building  and  loan  asaodation  to  fore- 
eloflo  a  mortgage,  stipulating  that  upon  default  the  mortgagee  maj 
applj  the  eaah  surrender  value  of  the  shares  pledged  aa  securitj, 
upon  applieation  of  which  such  shares  shall  vest  in  the  mortgagee, 
where  the  eomplaint  aUegee  the  cash  surrender  valne  of  the  eertifleate 
representing  such  shares,  a  portion  of  the  answer  not  de&Ting  the 
eash  surrender  value  alleged,  but  merely  averring  that  the  aifain 
of  the  corporation  have  been  corruptly  managed  by  one  ifbo  Is  its 
■aeretary  and  manager,  and  that  if  its  aifairs  had  been  properly 
managed  the  eash  surrender  value  would  be  greater.  Is  imkifaati 
and  WM  proper^  stricken  out  as  such. 
b^i^ANswia  Smme  up  Dbpsnss— Irsklevant  May 
answer,  besides  eontaining  irrelevant  and  evidential 
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forth  a  auffident  defense,  onlj  the  IrreleTant  matter  should  be 
■trieken  out,  and  it  ia  error  to  strike  out  the  defense. 

L^  OniKiHO  Out  YBoniD  Akswxr  as  Sham.— ▲  yeriiled  answer  set- 
ting up  a  defense  to  the  aetion  was  improperly  strieken  out  as 
sham,  where  the  answer  was  not  shown  to  be  nnqaestionablj  false 
in  faet,  and  not  pleaded  in  good  faith. 

Dfc. — ^Natoei  of  DxnENSB— MoaroAoi  on  Minino  PBOPBerr— Patmxnt 
OfOT  or  Peookbds. — ^Where  the  plaintiff's  mortgage  was  np<«  mining 
property  of  the  defendant,  fsets  prc^erly  alleged  in  the  answer 
showing  an  agreement  that  when  plaintiif  had  realized  sufficient 
mon^  ort  of  the  mining  property  plaintiif  would  pay  to  the  de- 
fendant an  amount  equaling  the  mortgage  debt,  and  that  plaintiif 
did  realise  the  requisite  sum  of  money,  and  thereby  beeame  equitably 
bound  to  apply  it  in  payment  of  sneh  debt,  states  a  sofieient  defense 
to  the  aetion  of  f  orseloaam. 

APPEAL  from  a  judgment  of  the  Superior  CJourt  of  Yuba 
Ocfontj.    Eugene  P.  MeDaniel,  Judge. 

The  f  aotB  are  stated  in  the  opinion. 

Frank  M.  Stone,  for  Appellanta. 

Gavm  MeNab,  for  Bespondent 

CHIPMAN,  C. — ^Foreclosure  of  mortgage  executed  to  plain- 
tiff by  defendants  Emma  A.  and  Biley  A.  Boggess  on  certain 
property  situated  in  the  city  of  Maxysville,  Yuba  County,  to 
•eeure  the  payment  of  a  promissory  note  for  three  thousand 
doUmn.  Plaintiff  had  judgment,  from  which  defendants  ap- 
peal on  bill  of  exceptions.  It  was  recited  in  the  mortgage 
that  the  mortgagors,  having  subscribed  for  thirty  shares  of 
the  capital  stock  of  plaintiff  corporation  at  the  par  value  of 
one  hundred  dollars  each,  evidenced  by  certificate  number 
15^35,  the  mortgagors  promised  to  pay  to  mortgagee  said 
amount,  in  monthly  installments  of  thirty  cents  per  month, 
for  each  said  share,  on  the  15th  of  each  month,  until  fully 
paid  1^  said  payments  and  by  the  dividends  and  accumula- 
tions on  said  shares,  and  further  to  pay  the  monthly  pre- 
mium of  eighteen  dollars  on  said  loan  on  the  fifteenth  day  of 
each  month,  until  said  shares  are  fully  paid.  And  as  further 
ieeurity  for  the  payment  of  said  promissory  note  and  interest 
and  the  par  value  of  said  shares,  mortgagors  pledged  the  said 
shares,  and  in  ease  of  foreclosure  of  said  mortgage  or  tiie 
non-payment  of  said  promissory  note  or  interest,  or  the  said 
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installments  as  above  set  forth,  or  the  premium,  mortgagee 
"may  apply,  at  its  option,  without  notice  to  said  mortgagors, 
the  cash  surrender  value  of  said  shares  as  provided  in  the 
by-laws  of  said  corporation,  ...  to  the  payment  of  said 
promissory  note,  and  the  said  shares  shall  thereupon  become 
the  property  of  and  vest  in  said  mortgagee."  Other  pro- 
visions to  cover  advances,  payment  of  taxes,  and  similar 
provisions  usual  to  mortgages  are  set  forth  in  the  mortgage. 

It  is  alleged  in  the  complaint  also  that  plaintiff  did  by 
resolution  declare  the  whole  of  said  note  and  mortgage  due 
and  payable  and  elected  to  foreclose  the  mortgage;  that  the 
advances,  installments  and  premiums  on  said  loan  from 
March  15,  1901,  amount  to  $851.40;  that  the  cash  surrender 
value  of  said  certificate  No.  15,935  of  plaintiff's  said  stock, 
pledged  to  plaintiff,  was,  on  March  23,  1903,  the  day  of  pass- 
ing said  resolution  declaring  said  note  to  be  due,  the  sum  of 
$18.41.  Demand  of  pa3anent  and  refusal  is  alleged,  with  usual 
prayer  for  sale  of  premises,  etc. 

Defendants  answering  admitted  the  execution  of  the  note 
and  mortgage  set  forth  in  the  complaint ;  on  information  and 
belief  denied  that  plaintiff  passed  the  resolution  above  re- 
ferred to ;  and  on  information  and  belief  denied  that  plaintiff 
made  any  further  advances,  and  denied  that  interest,  install- 
ments, and  premium  on  said  loan  amount  to  $851.40  or  any 
other  sum.  Further  answering  the  complaint,  and  particu- 
larly that  portion  which  alleges  the  cash  surrender  value  of 
said  certificate  No.  15,935,  the  answer,  after  alleging  the 
existence  of  plaintiff  corporation  (which  is  but  an  admission 
of  the  allegation  in  the  complaint),  proceeds,  in  folio  65  to 
folio  75,  to  set  forth  sundry  matters  which  are  apparently 
intended  to  show  that  the  cash  surrender  value  of  said  certifi- 
cate should  have  been  **  largely  in  excess  of  the  value  of 
$18.41,"  if  the  affairs  of  the  corporation  had  been  properly 
and  honestly  managed.  A  motion  was  made  by  plaintiff,  and 
granted  by  the  court,  to  strike  out  this  portion  of  the  answer 
designated  **a"  in  the  motion,  on  the  ground  that  it  is  "sham 
and  irrelevant  and  surplusage"  and  not  "proper  matter  of 
averment,"  and  does  not  "show  any  defense  to  an  action  to 
foreclose  a  mortgage."  This  motion  was  granted.  The  an- 
swer then  sets  forth  what  is  called  "an  equitable  and  for  a 
further  and  distinct  defense."    This  portion  of  the  answer 
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(omitting  the  unnecessary  allegation  of  the  existence  of 
plaintiff  corporation}  is  contained  in  folios  77  to  99.  Desig- 
nating this  matter  as  '^b,"  plaintiff  made  a  motion  to  strike 
it  out  on  the  same  ground  as  already  stated,  which  motion 
was  granted. 

The  portion  ('*a")  of  the  answer,  above  referred  to,  briefly 
stated,  is  to  the  effect  that  one  Corbin  was  at  the  time  the 
mortgage  was  executed  and  up  to  the  time  of  the  passage  of 
said  resolution  fixing  the  value  of  said  certificate,  the  secre- 
tary and  manager  of  plaintiff  corporation;  that  its  affairs 
"have  been  corruptly,  dishonestly  and  improperly  managed 
by  said  William  Corbin";  that  he  misapplied  and  misused 
large  sums  of  plaintiff's  money  "as  manager  of  said  corpora- 
tion and  in  his  individual  capacity";  that  plaintiff  attempted 
to  recoup  its  losses  through  the  acts  of  said  Corbin,  and  that 
the  property  received  from  him  by  plaintiff  with  that  view 
is  being  carried  on  plaintiff's  books  at  a  valuation  "far  in 
excess  of  the  real  value  of  said  property  so  taken";  that 
plaintiff^s  affairs  have  been  so  conducted  by  its  officers  and 
managers  as  to  greatly  decrease  the  surrender  value  of  said 
certificate  No.  15,935;  and  that  if  the  said  affairs  had  been 
"properly  and  honestly  managed,  the  cash  suiTender  value  of 
said  certificate  of  stock  would  be  greatly  in  excess  of  the  sum 
of  $18.41";  that  equity  requires  that  the  cash  surrender  value 
of  said  certificate  should  be  credited  "in  the  same  manner  and 
to  the  same  amount  as  if  the  business  affairs  of  said  corpora- 
tion plaintiff  had  been  honestly  conducted";  that  a  large 
amount  of  money  has  been  paid  by  plaintiff  "in  an  improper 
manner  as  dividends  upon  what  is  termed  non-borrowing 
stock,"  thus  diminishing  the  surrender  value  of  said  certifi- 
cate;  that  said  Corbin  improperly  withdrew  large  sums  be- 
longing to  plaintiff  and  charged  the  same  improperly  to 
traveling  expenses,  thus  depreciating  the  value  of  said  stock. 
The  facts,  set  forth  with  much  greater  particularity  than  we 
have  given  them,  are  stated  by  the  pleader,  we  presume,  to 
show  that  the  certificate  should  have  had  a  greater  surrender 
value  than  $18.41.  The  issuable  fact  in  this  case  in  this  respect 
was  the  surrender  value  of  the  certificate.  It  was  entirely 
immaterial  what  such  surrender  value  might  have  been  if  the 
affairs  of  the  plaintiff  corporation  had  been  differently  man- 
aged. The  agreement  of  the  parties,  as  shown  by  the  mort- 
CXLV.  Cai— ^ 
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gage,  wasy  that  the  aetaal  surrender  yahie  ahonld  be  allowed. 
The  complaint  alleged  that  soeh  actual  sorrender  value  was 
$18.41.  This  allegation  was  not  denied  by  the  matter  stricken 
out,  designated  heretofore  as  *'a,''  and,  so  far  as  we  can  see, 
such  portion  in  no  way  constituted  any  answer  or  defense  to 
plaintiff's  cause  of  action  and  was  properly  eliminated  by 
the  order. 

The  portion  of  the  answer  designated  in  the  motion  as  *'b'' 
is  composed  to  considerable  extent  of  evidentiary  matter 
purely  defensive,  and  contains  some  allegations  of  fact  en- 
tirely irrelevant  and  immaterial.  Still  there  are  facts  prop- 
erly alleged  #hich  show  an  agreement  on  the  part  of  plaintiff 
by  which  plaintiff  agreed  that  when  plaintiff  had  realised 
sufficient  money  out  of  the  mining  property  mortgaged  to  it 
plaintiff  would  pay  defendant  Emma  Boggess  an  amount 
equaling  her  indebtedness  to  plaintiff.  It  was  alleged  that 
plaintiff  did  realize  the  money,  and  it  thus  became  equi- 
tably bound  to  apply  it  in  payment  of  her  debt  to  it  (Civ. 
Code,  sec.  1479.) 

The  answer  was  verified,  and  it  is  urged  that  to  strike  it  out 
as  sham  was  error.  (Citing  Ch^eeniaum  v.  TurriU,  57  Cal. 
285.)  We  do  not  think  it  can  be  said  that  the  answer  was 
sham,  which  means  an  answer  good  in  form  but  false  in  fact, 
and  not  pleaded  in  good  faith  {Oreenbaum  v.  TurriU,  57  Cal. 
285),  and  to  warrant  applying  the  severe  rule  of  striking 
the  answer  from  the  record  the  matter  must  be  shown  to  be 
unquestionably  false  and  not  pleaded  in  good  faith.  (Ander- 
son's Dictionary,  title  "Sham,''  and  cases  cited.)  This  can- 
not be  said  of  the  answer  in  the  present  case. 

All  the  matter  set  up  as  equitable  defense,  and  designated 
in  the  motion  as  ''b,"  was  stricken  out  The  grounds  of  the 
motion  other  than  that  it  was  ''sham''  were,  that  it  does  uot 
tend  to  show  any  defense  to  the  action  and  is  irrelevant  and 
surplusage.  This  is  true  to  some  extent,  as  already  intimated, 
but  it  is  not  true  as  to  the  entire  answer.  A  motion  to  strike 
out  the  irrelevant  averments  would  therefore  have  been 
proper.  The  object  of  such  a  motion  is  to  rid  the  pleading 
of  its  objectionable  averments  only.  The  cases  cited  by  re- 
spondent as  to  the  rule  where  redundant  or  irrelevant  matter 
is  alleged  are  cases,  so  far  as  we  have  found,  where  the  objec- 
tionable averments  only  were  attacked.    To  illustrate:   Sup- 
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pose  in  an  aetion  invoMng  title  to  real  estate  the  pleader 
should  allege  ownership  by  sufficient  averments  and  should 
then  proceed  to  set  forth  his  chain  of  title.  On  motion  these 
latter  avermentB  would  be  stricken  out  as  surplusage  and  eri- 
dentiaiy  matter,  but  not  the  entire  pleading.  (See  the  sub- 
ject discussed  in  Pomeroj's  Code  BemedieSy  4th  ed.,  sees.  422, 
423,  445.)  We  think  it  was  error  to  strike  out  the  whole  of 
this  portion  of  the  answer. 

It  is  advised  that  the  judgment  be  reversed.* 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  tiie  foregoing  opinion  the  judg 
ment  appealed  from  is  reversed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[Crim.  Ko.  1160.    In  Bank.— September  80,  1904.] 

In  the  Matter  of  the  Accusation  of  H.  E.  BUBLEIQH.  THB 
PEOPLE,  Appellant,  v.  H.  E.  BUBLEIGH,  Bespond- 
ent 

ACCDBAnOH  OF  OfflOB  WOE  MlSOOMDUOF— PuBPon  w  PiooBDme^ 
Bwwmcn  or  Judomxittw — An  aeeusatioii  made  bj  a  gimad  Jniy  wider 
teetioB  758  et  eeq.  of  the  Penal  Code,  ebarging  aa  oiBeer  with 
mieeonduet  u  iiis  office,  has  for  its  main  pozpoee  the  removal  of  the 
aeeoeed  from  his  office.  The  judgment  can  go  no  farther  than  sueh 
removal;  and  if  it  inTolvee  a  criminal  offense,  the  judgment  is  no 
bar  to  a  criminal  prosecution  for  such  offense. 

Id. — AOOUSATIOH  not  an  INDICTMSNT— OsDES  SUSTAININe  DBKUBaia— 
APPa^  BT  PiOPLB— DisiossAL. — ^The  accusation  is  not  an  indict- 
ment, nor  is  it  to  be  treated  as  such.  The  trial  under  the  accusa- 
tion is  not  subject  to  the  rules  appljing  to  the  trial  of  aa  indict- 
ment. The  people  have  no  right  of  appeal  from  an  order  sustaining 
a  demurrer  to  the  accusation,  and  its  appeal  therefrom  must  be 


APPEAL  from  a  judgment  of  the  Superior  Ciourt  of  Fresno 
Cbunly.    H.  Z.  Austin,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  eour^ 
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U.  S.  Webb,  Attorney-Qeneral,  J.  C.  Daly,  Deputy  At- 
torney-General, and  George  W.  Jones,  District  Attorn^,  for 
Appellant. 

Prank  H.  Short,  for  Respondent. 

McFARLAND,  J. — ^A  written  accusation  under  section  758 
et  seq.  of  the  Penal  Code  was  made  by  a  grand  jury  charging 
the  respondent,  Burleigh,  with  misconduct  in  his  office  of 
supervisor.  He  filed  what  we  suppose  may  be  called  a  de- 
murrer,— that  is,  a  written  document  containing  objections 
**to  the  legal  sufficiency  of  the  accusation'*  as  provided  in 
sections  762-763.  The  demurrer  was  based  on  several 
grounds,  and,  among  others,  that  the  accusation  did  not  sub- 
stantially conform  to  the  provisions  of  the  Penal  Code,  or 
sections  950,  951  or  952  thereof,  and  that  more  than  one  of- 
fense was  charged.  The  court  below  sustained  the  demurrer, 
stating  in  its  order  that  it  was  sustained  for  the  reason  that 
more  than  one  offense  was  charged  therein.  The  people  ap- 
peal from  the  judgment. 

The  appellants  concede  that  if  the  accusation  is  to  be 
freated  as  an  indictment,  then  the  demurrer  was  properly  sus- 
tained. They  contend,  however,  that  an  accusation  under  sec- 
tion 758  is  not  an  indictment.  They  also  concede  that  if  that 
be  so,  then  the  people  have  no  appeal,  and  this  appeal  would 
have  to  be  dismissed. 

Notwithstanding  this  peculiar  position  occupied  by  appel- 
lants, still  in  order  to  reach  the  proper  judgment  to  be  ren- 
dered on  this  appeal — that  is,  whether  we  should  consider  the 
judgment  of  the  court  below  and  either  affirm  or  reverse  it, 
or  whether  we  should  dismiss  the  appeal — it  seems  necessary  to 
determine  whether  or  not  the  accusation  under  section  758  is 
in  law  an  indictment,  and  the  trial  under  it  subject  to  the 
rules  which  apply  to  the  trial  of  an  indictment;  and,  in  our 
opinion,  such  accusation  is  not  an  indictment,  and  is  not  to  be 
treated  as  such. 

The  main  argument  of  respondent  is,  that  an  accusation 
comes  strictly  within  the  definition  of  an  indictment,  which  is 
defined  in  section  917  as  follows:  **An  indictment  is  an  aoeu- 
sation  in  writing,  presented  by  the  grand  jury  to  a  competfiDt 
court,  charging  a  person  with  a  public  offense."  But  an 
accusation  under  section  758  is  not  an  accusation  *' presented 
by  a  grand  jury  to  a  competent  court'* ;  it  **must  be  delivered 
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hj  the  foreman  of  the  grand  jury  to  the  district  attorney.*' 
When  an  indictment  is  found  by  a  grand  jury  it  ''must  be 
presented  by  their  foreman  in  their  presence  to  the  court" 
(sec.  944),  and  must  have  certain  indorsements;  and  the  de- 
fendant may,  on  motion,  have  the  indictment  set  aside  **  where 
it  is  not  found,  indorsed,  and  presented  as  prescribed  in  this 
code."  (Sec.  995.)  The  proceedings  on  sn  indictment  and 
the  consequences  following  a  judgment  thereon  are  entirely 
different  from  those  accompanying  the  trial  on  an  accusation 
under  section  758.  A  warrant  of  arrest  follows  an  indict- 
ment, under  which  the  defendant  is  immediately  imprisoned 
unless  he  gives  bail.  Nothing  of  the  kind  occurs  on  an  accu- 
sation ;  the  party  accused  is  merely  served  by  the  district  at- 
torney with  a  copy  of  the  accusation  and  notified  to  appear 
within  a  certain  time  and  answer  it,  and  may  appear  or  not  as 
he  chooses,  as  in  a  civil  action.  In  an  indictment  only  one 
public  offense  can  be  charged ;  its  main  purpose  is  to  punish 
the  defendant  for  the  commission  of  a  crime ;  and  an  acquittal 
or  conviction  is  a  bar  to  a  future  prosecution  for  the  offense 
charged.  The  main  purpose  of  the  accusation  under  section 
758  is  to  remove  a  person  from  public  office  for  misconduct  in 
such  office;  the  misconduct  charged  need  not  necessarily  in- 
clude an  act  which  would  itself  constitute  a  crime,  and  if  it 
does  include  such  crime  the  judgment  on  the  accusation  would 
not  be  a  bar  to  a  subsequent  prosecution  for  such  crime.  The 
judgment  can  go  only  to  the  extent  of  a  removal  from  office. 
The  provisions  of  the  Penal  Code  clearly  make  a  distinction 
between  an  indictment  or  information  and  the  procedure  by 
** accusation"  here  under  review.  Section  682  provides  that 
**  Every  public  offense  must  be  prosecuted  by  indictment  or 
information,  except — 1.  Where  proceedings  are  had  for  the 
removal  of  civil  officers  of  the  state."  Again,  it  is  provided 
in  section  888  that  **A11  public  offenses  triable  in  the  superior 
courts  must  be  prosecuted  by  indictment  or  information,  ex- 
cept as  provided  in  the  next  section," — ^and  the  next  section 
(889)  provides  that  **When  the  proceedings  are  had  for  the 
removal  of  district,  county,  municipal,  or  township  officers, 
they  may  be  commenced  by  an  accusation  or  information,  in 
writing,  as  provided  in  sections  758  and  772."  In  section  18 
of  article  IV  of  the  constitution,  after  a  provision  for  the 
impeachment  before  the  senate  of  the  governor  and  other 
named  state  officers,  it  is  provided  that  '*AJI  other  civil  of- 
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ficers  shall  be  tried  for  misdemeanor  in  office  in  such  manner 
as  the  legidatore  may  provide."  The  legislature,  perhaps, 
might  have  provided  that  the  proceeding  for  the  removal  of 
an  officer  should  be  hy  indictment;  and  if  that  had  been  the 
intent,  a  few  words  wmdd  have  expressed  it.  That,  however, 
was  clearly  not  the  intent,  for  the  legislature  by  758  and 
succeeding  seeticxis  has  elaborately  provided  an  entirely  differ- 
ent proeedure.  These  sections  immediatdy  succeed  the  sec- 
tions relating  to  impeachment  before  the  senate,  and  they  are 
evidently  intended  to  be  similar  in  character  to  articles  of 
impeadunent  This  intent  is  emphasized  in  section  762,  which 
provides  that  the  accused  may  object  to  the  sufficient  of  the 
accusation  "or  of  any  ariide  therein.'*  There  are  no  de- 
cisions of  this  court  in  point.  In  the  case  of  People  v.  Ward, 
85  Cal.  585,  cited  by  respondent,  the  point  was  not  raised, 
and  the  one  or  two  ailusions  in  the  opinion  to  the  proceeding 
as  an  indictment  were  evidently  merely  for  convenience  of 
statement,  and  are  not  to  be  taken  as  a  decision  of  a  question 
not  before  the  court.  It  was  held  there  that  the  charge 
against  the  appellant  was  insufficient  because  there  was  "no 
averment  of  any  illegal  act  by  appellant,'' and  that  ground 
of  reversal  would  have  been  good  whether  the  proceeding  was 
considered  as  an  indictment  or  as  an  accusation  within  the 
meaning  above  stated. 

But  as  the  appellants  concede  that  if  the  accusation  is  not 
an  indictment  the  people  have  no  appeal,  therefore  the  appeal 
herein  must  be  dismissed,  and  it  is  so  ordered. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  and 
Henshaw,  J.,  concurred. 


[Grim.  No.  1202.    In  Bftnk.--Sept6mber  80,  1904.] 

EDWARD  RICHABDS,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  et  al..  Respondents. 

CkDONiLL  Law— Tb^nbcbipt  or  Txstiicony — 'Dim  gw  Pronoobaphio 
Bu'OHTia  ICawpaicxjs. — ^It  is  not  the  dutj  of  the  phonogn^hio 
reporter  in  a  eriminal  ease  to  transcribe  the  testiniony  for  the  nee 
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•f  tlie  defendant  without  the  payment  or  tender  of  fees  therefor, 
mien  the  eoort  itself  orders  the  testimony  written  up;  and  in  the 
absence  of  sueh  order  or  tender  of  fees  mandamug  will  not  lie  to 
•ompel  the  transcription. 
IDw— Di8€BKnoN  or  Coukt. — It  k  whoUj  within  the  discretion  of  the 
•ourt  whether  or  not  it  will  order  the  evidence  written  up  at  the 
expense  of  the  county;  and  the  court  cannot  be  compelled  by  man- 
damus to  fix  a  time  within  which  the  phonographic  reporter  shall 
transcribe  his  notes,  unices  there  is  a  legal  duty  resting  upon  the 
reporter  to  transcribe  the  same. 

PETITION  for  Writ  of  Mandate  against  the  Superior 
Court  of  the  City  and  County  of  San  Praneisco.  William 
P.  Lawlor,  Judge,  and  Piatt  B.  Elderkin,  Phonographic  Re- 
porter. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Milton  Shepardson,  for  Petitioner. 

No  appearance  for  Respondents. 

HENSHAW,  J. — This  is  an  original  petition  for  a  writ  of 
mandate  against  the  respondents,  the  Hon.  W.  P.  Lawlor, 
judge  of  the  superior  court,  and  Piatt  B.  Elderkin,  his  official 
phonographic  reporter.  The  application  for  a  writ  is  based 
upon  the  provisions  of  section  269  of  the  Code  of  Civil  Pro- 
cedure, as  follows:  **Such  reporter,  or  any  one  of  them,  where 
there  are  two  or  more,  must,  at  the  request  of  either  party,  or 
of  the  court  in  a  civil  action  or  proceeding,  and  on  the  order 
of  the  court,  the  district  attorney,  or  the  attorney  for  the  de- 
fendant in  a  criminal  action  or  proceeding,  take  down  in  short- 
hand all  the  testimony,  .  .  .  and  if  directed  by  the  court,  or 
requested  by  either  party,  must,  within  such  reasonable  time 
after  the  trial  of  such  case  as  the  court  may  designate,  write 
out  the  same,  or  such  specific  portions  thereof  as  may  be  re- 
quested, in  plain  and  legible  longhand,  or  by  typewriter,  or 
other  printing  machine,  and  certify  to  the  same  as  being  cor- 
rectly reported  and  transcribed,  and  when  directed  by  the 
court,  file  the  same  with  the  clerk  of  the  court."  As  to  the 
phonographic  reporter,  a  demand  or  request  for  a  transcrip- 
tion is  alleged,  with  the  reporter's  refusal  to  comply  there- 
with.   As  to  the  judge,  it  is  averred  that  after  request  he  has 
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refused  to  designate  a  reasonable  time  within  which  the  tran- 
scription by  the  phonographic  reporter  shall  be  made. 

We  are  of  the  opinion  that  as  to  neither  of  the  respondents 
should  the  writ  issue.  We  are  further  of  the  opinion  that  for 
the  correction  of  possible  abuses,  and  for  the  elucidation  of 
the  proper  procedure  in  such  cases,  a  brief  exposition  of  the 
matter  will  be  both  pertinent  and  valuable. 

First,  as  to  the  judge:  Section  269  contemplates  that,  in 
the  exercise  of  his  sound  discretion,  the  judge  may  order  a 
transcript  of  proceedings,  or  of  any  part  of  them,  to  be  made 
by  the  phonographic  reporter.  When  so  ordered  by  the  judge, 
or  **by  the  court,''  the  fees  of  the  phonographic  reporter  be- 
come a  proper  charge  against  the  county  treasury.  (Code 
Civ.  Proc,  sec.  274.)  Section  269  further  contemplates  that, 
in  a  proper  case,  the  trial  court,  when  called  upon,  will  desig- 
nate the  "reasonable  time''  within  which  the  phonographic 
reporter  shall  file  the  transcription  of  his  notes.  A  proper 
case  is  one  where  it  has  become  the  duty  of  the  phonographic 
reporter  to  make  the  transcription,  and  where,  for  the  or- 
derly and  expeditious  procedure  of  the  case,  the  court  is 
asked  to  designate  the  time  within  which  the  phonographic 
reporter  shall  perform  his  duty.  But,  manifestly,  if  the  case 
be  one  where  the  shorthand  reporter  is  not  cidled  upon  to 
make  a  transcript,  it  is  not  one  which  calls  for  a  declaration 
of  time  upon  the  part  of  the  court. 

The  application  for  a  writ  against  the  respondent  judge  for 
having  refused  to  designate  such  a  time  is  denied,  because, 
for  reasons  next  hereinafter  to  be  considered,  the  case  was  not 
one  calling  for  a  declaration  from  the  court. 

We  thus  come  to,  second,  the  rights  of  the  parties  and  the 
duties  of  the  phonographic  reporter.  Section  269  in  this  re- 
gard provides  that  the  reporter  must,  if  requested  by  either 
party,  transcribe  such  specific  portions  of  his  notes  as  may 
be  designated.  We  have  already  seen  that  when  this  request 
is  made  by  the  court  the  law  expressly  provides  that  the 
phonographic  reporter's  fees  shall  be  a  charge  against  the 
county  treasury.  But  where  the  request  is  made  by  either 
party  it  becomes  the  duty  of  the  reporter  to  make  the  tran- 
scription only  upon  tender  or  payment  to  him  of  his  legal  fees 
and  charges.  A  defendant  in  a  criminal  case,  like  a  defendant 
in  a  civil  case,  is  chargeable  with  fees  as  to  all  matters,  sav- 
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ing  those  from  the  payment  of  which  he  is  especially  exempted 
by  law.  He  is  so  especially  exempted  as  to  certain  matters. 
He  is  exempted  from  bearing  all  or  any  part  of  the  costs  of 
his  trial.  Upon  his  appeal  the  state,  in  its  liberality^  re- 
quires the  county  clerk  to  prepare  and  print,  as  a  county 
charge,  his  transcript.  By  express  enactment  of  law,  no  fee 
is  exacted  for  the  filing  of  his  papers  upon  appeal  in  this 
court.  But  each  and  all  of  these  exemptions  are  matters  of 
express  statutory  enactment.  Where  the  codes  are  silent,  the 
costs  are  still  thrown  upon  a  defendant  in  a  criminal  case,  as 
well  as  upon  a  defendant  in  a  civil  case.  Thus  the  defendant 
must  himself  pay  for  the  printing  of  the  brief  which  he  pre- 
sents to  this  court.  The  same  holds  true  when  a  demand  is 
made  directly  upon  the  phonographic  reporter  for  a  tran- 
script  of  all  or  any  part  of  the  proceedings  upon  his  trial.  If 
he  orders  it  himself,  he  must  pay  for  it  himself,  and  until  he 
pays  the  phonographic  reporter  is  not  compelled  to  do  the 
work.  If  he  is  unable  to  pay,  an  appeal  may  always  be  made 
to  the  judge,  who  will  thus  have  an  opportunity  to  review  the 
request,  and  to  designate  the  transcription  of  such  portions 
of  the  record  as  may  be  fit  and  necessary  for  the  purpose 
intended.  In  such  cases  the  rights  of  the  county  are 
preserved,  in  that  the  expenses  of  an  excessive  transcript 
are  not  cast  upon  it,  and,  upon  the  other  hand,  the  de- 
fendant's rights  are  fully  protected,  since,  without  cost  to 
him,  he  has  obtained  all  that  he  is  entitled  to  present  upon  his 
appeal. 

The  construction  contended  for  by  petitioner  would  lead  to 
unbearable  abuses  and  untold  extravagance.  It  would  re- 
sult that  in  every  criminal  case  in  which  a  conviction  was  had, 
by  the  mere  request  of  the  defendant,  he  could  cause  every 
word  of  the  proceedings  to  be  transcribed  and  the  cost  of  the 
transcription  made  a  burden  upon  the  county.  Under  such  a 
system,  it  would  at  least  be  a  question  whether  or  not  the 
state  could  not  better  permit  the  depredations  of  felons  to  go 
unpunished,  as  causing  the  community  less  loss  than  would 
their  successful  prosecution  to  conviction. 

Therefore,  to  sum  up,  we  hold  that  it  is  the  duty  of  the 
phonographic  reporter  to  comply  with  the  request  made  by 
either  of  the  parties  litigant,  only  upon  payment  to  him  of  his 
fees;  that  it  is  his  duty,  when  ordered  by  the  court,  to  furnish 
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transcriptSy  his  fees  being  then  a  charge  ui)on  fhe  oonnty 
treasury. 
For  the  foregoing  reasons  the  petition  for  mandate  is  denied. 

Beatty,  C.  J.,  Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J.,  Lori- 
gan,  J.,  and  McFarland,  J.,  concurred. 


[8.  P.  No.  3W7.    In  Bank.— September  80,  1904.] 

JAMBS  CAHILL  and  WILLIAM  CAHILL,  Petitioners,  t. 
THE  SUPERIOR  COURT  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  et  aL,  Eespond^ite. 

Estates  or  Beceaskd  Pkbsons — Pkobatb  Homestiad— Motioh  to  Mod- 
ITY  AND  Vacate  Okdek— Jubisdiction.— The  Boperior  eourt  has 
jurisdiction  to  hear  and  determine  upon  its  merits  a  motion  made 
within  six  months  after  an  order  setting  apart  a  homestead  out  of 
the  estate  of  a  deceased  person  to  modify  and  in  part  to  Tacate 
the  order;  and  an  objection  that  the  facts  stated  as  grounds  of  ths 
motion  did  not  justify  a  modification  or  vacation  of  the  order 
furnishes  no  reason  for  refusing  to  hear  and  consider  the  motioB. 

Id. — Effect  of  Order  Denying  Motion  for  Want  of  Powb(*-Dib- 
MissAL — ^Refusal  to  Act. — An  order  denying  the  motion  solely 
on  the  ground  stated;  that  the  original  order  setting  apart  the  home- 
stead had  become  final,  and  that  the  eourt  was  without  power  to 
modify  or  vacate  the  former  order,  or  to  entertain  a  motion  to  that 
eifect,  is  in  substance  no  more  than  a  dismiiwal  of  the  motion  for 
lack  of  jurisdiction  and  a  refusal  to  act  upon  the  motion. 

Cd. — ^Determination  not  Conolusivk— Dirrr  of  Oourt— liAMDijcnSd— 
The  'letermination  by  tae  court  that  it  did  not  have  jnriadietioa 
to  modify  or  vacate  the  order  setting  apart  the  homestead  is  not 
conclusive  where  there  is  no  question  of  fact  or  of  the  sufficiency 
of  facts  involved  in  its  ruling.  The  law  especially  enjoins  upon 
the  superior  court  the  duty  of  hearing  and  determining  all  matters 
which  are  within  its  jurisdiction  and  which  come  properly  before 
it;  and  the  writ  of  mandate  may  issue  to  compel  the  eourt  to  hear 
and  determine  the  motion  upon  its  merits. 

hj. — Lack  of  Beicedt  bt  Appeal. — An  appeal  from  the  original  order 
setting  apart  the  homestead  would  have  been  useless,  as  it  was  made 
without  notice  or  contest,  and  there  could  be  no  bill  of  eaoe^ptioas 
showing  the  facts  upon  which  it  was  based;  and  the  order  refusing 
to  acate  or  modify  the  order  setting  apart  the  homestead  k  not 
appealable. 

l:*.~  jEU:mbdt  by  Mandamus — Laches — Excuse  for  Delay — ^DisoRsnoM 
OF  Court. — The  defense  of  laches  to  the  remedy  by  mandamua  dif- 
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fen  ftom  that  of  the  statute  of  limitatioxui,  whidi  baxB  the  remedy 
from  mere  lapse  of  time;  and  where  the  defense  of  laehes  merely 
is  relied  npon  the  petitioner  for  the  writ  may  present  eirenmstanees 
exeusing  or  justifying  the  delay,  and  showing  the  absence  of  preju- 
dice therefrom;  and  if  the  eourt  in  its  sound  discretion  deems  the 
showing  sufficient,  the  remedy  will  not  be  barred  by  laches. 

PETITION  for  Writ  of  Mandate  to  the  Superior  Coart  of 
the  City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Bichard  C.  Harrison,  for  Petitioners. 

George  A.  Connolly,  for  Respondents. 

SHAW,  J. — ^This  is  a  proceeding  in  mandamus  to  eompel 
the  superior  court  and  Frank  J.  Murasky,  as  judge  thereof, 
to  hear  and  consider  a  motion  of  the  petitioners  duly  pre- 
sented to  said  court,  to  modify,  and  in  part  vacate,  a  previous 
order  of  the  court  in  the  matter  of  the  estate  of  Patrick  H. 
Cahill,  deceased,  setting  apart  a  homestead  to  the  widow  of 
the  deceased  out  of  the  property  of  the  estate. 

The  motion  for  the  modification  was  made  and  presented 
within  six  months  after  the  order  setting  apart  the  homestead. 
When  the  motion  was  presented  to  the  superior  court  the 
widow  appeared  thereto  and  objected  to  the  hearing.  The 
objections  were, — 1.  That  the  court  had  no  jurisdiction  to 
vacate  the  former  order ;  and  2.  That  the  facts  stated  as  the 
grounds  of  the  motion  did  not  justify  a  modification  or  vaca- 
tion of  the  order. 

The  ground  last  stated  furnished  no  reason  for  refusing  to 
hear  and  consider  the  motion.  It  was  addressed  to  the  merits, 
and  could  only  be  considered  after  the  court  had,  upon  the 
consideration  of  the  first  objection,  decided  that  it  had  juris- 
diction to  entertain  the  motion  and  make  the  order  applied 
for.  Both  objeetions  were  taken  up  together  and  argued  and 
submitted  simultaneously.  Tliis  was  manifestly  done  merely 
for  convenience,  and  in  order  to  avoid  the  delay  that  would 
be  oeeaaioned  I^  another  hearing,  in  case  the  objection  to  the 
jurisdiction  should  be  overruled.  The  objection  to  the  juris- 
diction was  not  based  on  any  facts,  nor  upon  any  defect  in 
the  service  of  the  notice  on  the  widow,  but  solely  on  the  propo- 
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sition  that  the  original  order  had  become  final  and  was  beyond 
the  power  of  the  court  to  revoke  or  modify.  The  preamble 
to  the  order  thereupon  made  shows  that  the  court  never 
reached  the  consideration  of  the  motion,  but  decided  that  the 
first  objection  was  sound,  and  that  it  was  without  power  to 
modify  or  vacate  the  former  order  or  to  entertain  a  motion  to 
that  effect.  The  order  accordingly  stated  that  **Upon  this 
ground,  and  this  only,  the  motion  to  vacate  the  decree  hereto- 
fore made  setting  apart  the  homestead  is  denied.''  The  order 
thus  made  is  therefore  in  substance  no  more  than  a  dismissal 
of  the  motion  for  lack  of  jurisdiction,  /.s  the  case  stands,  the 
superior  court  has  refused  to  act  upon  the  motion,  and  has 
not  acted  thereon. 

Another  objection  is  made  here  to  our  consideration  of  the 
question  of  the  power  of  the  court  to  modify  the  order.  It  is, 
that  the  court  below  has  determined  that  it  did  not  have  juris- 
diction, and  that  that  determination  is  conclusive  and  cannot 
be  reviewed  in  this  court  upon  this  proceeding.  The  order 
refusing  to  vacate  or  modify  the  order  setting  apart  the  home- 
stead is  not  appealable.  (Estate  of  Cahill,  142  Cal.  628.) 
An  appeal  from  the  ori^rinal  order  would  have  been  useless, 
for,  as  it  was  made  without  notice  or  contest,  there  coiihl  be 
no  bill  of  exceptions  showing  the  facts  on  which  it  was  based. 
Therefore,  if  the  decision  of  the  court,  that  it  did  not,  as 
matter  of  law,  have  jurisdiction  to  act,  is  conchi^^ivp  as  to  tlio 
law,  the  petitioners  are  without  remedy,  althoujrh  the  original 
order  may  have  been  manifestly  erroneous,  or  may  have  l)een 
fraudulently  obtained,  and  the  court  may  have  been  utterly 
mistaken  in  its  view  that  it  was  without  power  to  modify  it. 
That  it  was  mistaken  in  that  view  is  definitely  settled  by  the 
decision  of  this  court  in  Levy  v.  Superior  Court,  139  Cal. 
590,  holding  that  the  superior  court  has  power  to  vacate  such 
an  order  under  section  473  of  the  Code  of  Civil  Procedure. 

This  court  has  held  that  where  the  jurisdiction  of  the  supe- 
rior court  to  try  a  cause  or  hear  an  appeal  depends  on  the 
existence  of  certain  facts,  and  that  court  has,  upon  evidence 
consisting  either  of  affidavits  or  of  the  record,  made  its  deter- 
mination as  to  the  facts,  although  erroneously,  this  court 
cannot  in  mandamiLS  proceedings  go  behind  this  determin- 
ation and  itself  consider  from  evidence  whether  or  not  the 
jurisdiction  existed ;  and  this  seems  to  be  the  law  even  where 
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there  is  no  conflict  in  the  evidence  and  the  court  below  has 
acted  judicially  only  to  the  extent  that  it  has  determined  the 
existence  of  facts  from  evidence,  and  where  the  facts  thus 
determined  did  not  in  law  justify  the  decision  of  the  superior 
court  that  it  did  not  have  jurisdiction.  Thus  where  the  lower 
court,  acting  as  a  court  of  appeal,  has  decided  that  the  record 
in  a  case  from  a  justice's  court  did  not  give  the  superior  court 
jurisdiction  of  the  appeal  because  the  notice  of  appeal  did 
not  have  a  revenue-stamp  attached,  or  because  in  an  appeal 
on  questions  of  law  alone  there  was  no  statement  on  appeal, 
and  has  thereupon  dismissed  the  appeal  (People  v.  Weston, 
28  Cal.  640;  Lewis  v.  Barclay,  35  Cal.  213) ;  or  where  the 
superior  court  upon  affidavits  removed  the  cause  to  the 
United  States  district  court  and  refused  to  proceed  further 
therein  (Francisco  v.  Manhattan  Ins.  Co.,  36  Cal.  286) ;  or 
upon  the  facts  stated  in  a  petition  to  be  allowed  to  intervene 
had  refused  to  allow  the  intervention  (People  v.  Sexton,  37 
Cal.  532) ;  or  after  considering  the  condition  of  its  calendar 
and  other  facts  and  circumstances  tending  to  excuse  the  fail- 
ure to  try  a  criminal  case  within  sixty  days  after  the  filing  of 
the  information,  had  refused  to  dismiss  the  cause  (Strong 
V.  Orant,  99  Cal.  100) ;  or  upon  the  facts  stated  in  an  accusa- 
tion filed  under  section  772  of  the  Penal  Code,  had  refused  to 
issue  a  citation  against  the  accused  officer  (Eerr  v.  Superior 
Court,  130  Cal.  184).  In  all  these  cases  the  determination 
of  the  superior  court  as  to  its  jurisdiction  of  the  particular 
cause  upon  the  facts  shown  has  been  deemed  final  and  con- 
clusive upon  this  court  where  a  review  of  that  determination 
was  sought  by  proceedings  in  mandamus. 

The  distinction  between  this  class  of  cases  and  the  case  at 
bar  is  this:  In  all  these  cases  the  superior  court  was  called 
upon  to  consider  either  the  sufficiency  of  certain  facts  estab- 
lished by  the  record,  or  certain  facts  determined  by  that  court 
upon  evidence  properly  addressed  to  it,  to  give  it  jurisdiction 
to  proceed  with  the  particular  case  then  before  the  court, 
and  with  its  decision,  after  such  consideration,  this  court  can- 
not interfere  by  mar^damus.  In  the  case  at  bar  there  was  no 
question  of  fact  involved,  and  the  superior  court  decided  that, 
as  a  matter  of  law  purely,  it  could  not  in  any  case  vacate  an 
order  made  under  the  provisions  of  section  1465  of  the  Code 
of  Civil  Procedure  setting  apart  a  homestead.    This  was  a 
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proposition  not  depend«:it  on  any  facts  whatever,  but  wholly 
upon  a  consideration  of  the  powers  of  the  court  as  defined  by 
the  constitution  and  by  statute. 

The  code  provides  that  the  writ  of  mandate  may  be  issued 
to  ''compel  the  performance  of  an  act  which  the  law  specially 
enjoins,  as  a  duty  resulting  from  an  office.*'  (Code  Civ. 
Proc.,  sec.  1085.)  The  law  specially  enjoins  upon  the  superior 
court,  and  upon  the  judge  thereof,  the  duty  of  hearing  and 
determining  all  matters  which  are  within  its  jurisdiction  and 
which  come  properly  before  it  The  motion  under  considera- 
tion did  come  properly  before  that  court,  but  the  judge  de- 
cided, as  matter  of  law,  and  upon  the  statute  and  constitiztion 
only,  that  the  court  had  no  power  in  any  case  to  make  orders 
of  the  kind  there  applied  for,  and  upon  that  ground  only 
refused  to  proceed  to  the  merits  of  the  application.  If  the 
person  holding  the  office  could  thus  decide  what  were  the 
duties  pertaining  thereto  which  the  law  specially  enjoins  him 
to  perform,  the  writ  of  mandate  would  be  practically  usdess. 
The  decision  refusing  to  act  which  gives  occasion  for  the  writ 
would  also  furnish  sufficient  cause  for  denying  it.  As  was 
well  said  in  Temple  v.  Superior  Court,  70  Cal.  211,  "The 
court  cannot,  by  holding  without  reason  that  it  has  no  juris- 
diction of  the  proceedings,  divest  itself  of  jurisdiction  and 
evade  the  duty  of  hearing  and  determining  it."  To  the  same 
effect  are  Merced  M,  Co.  v.  Fremont,  7  Cal.  130;  Ortman  v. 
Dixon,  9  Cal.  23;  Heinlen  v.  Cross,  63  Cal.  44;  People  v. 
Barnes,  66  Cal.  594;  Crocker  v.  Conrey,  140  Cal.  213. 

The  respondent  further  claims  that  the  petiti(mers  are 
barred  of  their  remedy  in  m^imdamus  by  reason  of  their  laches. 

Laches  is  defined  as  ''Such  neglect  or  omission  to  assert  a 
right  as,  taken  in  conjunction  with  the  lapse  of  time,  more  or 
less  great,  and  other  circumstances  causing  prejudice  to  an 
adverse  party,  operates  as  a  bar  in  a  court  of  equity.''  (18 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  97.)  **In  determining 
what  will  constitute  such  unreasonable  delay,  regard  will  be 
had  to  circumstances  which  justify  the  delay,  to  the  nature  of 
the  case  and  the  relief  demanded,  and  to  the  question  whether 
the  rights  of  the  defendant,  or  of  other  persons,  have  been 
prejudiced  by  such  delay."  {Taylor  v.  Bayonne,  57  N.  J.  L. 
378;  People  v.  Syracuse,  78  N.  Y.  56;  Chinn  v.  Trustees,  32 
Ohio  St.  236;  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  755; 
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Merrill  on  Mandamus,  sec.  87;  Wood  on  Mandamns,  40.) 
"Where  the  delay  is  satisfactorily  explained,  the  equity  of  the 
eomplainant,  if  clearly  established,  remains  unaffected,  and 
the  court  will  decree  for  him,  notwithstanding  great  efflux  of 
time.''  (18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  100.)  The 
statute  of  limitations  applies  to  special  proceedings  of  this 
kind.  (Code  Cir.  Proc.,  sec.  363;  Barnes  ▼.  Olide,  117  Cal. 
6.^)  The  defense  of  laches  is  different  from  the  defense  of 
the  statute  of  limitations  in  this,  that  in  order  to  bar  a  remedy 
because  of  laches,  there  must  appear,  in  addition  to  mere 
lapse  of  time,  some  circumstances  from  which  the  defendant 
or  some  other  person  may  be  prejudiced,  or  there  must  be 
such  lapse  of  time  that  it  may  be  reasonably  supposed  that 
such  prejudice  will  occur  if  the  remedy  is  allowed;  whereas, 
in  the  case  of  the  statute  of  limitations  there  need  be  nothing 
more  than  mere  lapse  of  time  in  order  to  constitute  a  bar. 
The  consequence  of  this  distinction  is,  that  in  cases  where  the 
defense  of  laches  is  interposed,  or  where  it  is  claimed  to  ap> 
pear  on  the  face  of  the  petition  or  complaint,  the  petitioner 
or  the  plaintiff  may  present  circumstances  excusing  or  justify- 
ing the  delay  and  showing  the  absence  of  prejudice  therefrom, 
and  if  the  court  in  its  sound  discretion  deems  the  showing 
sufficient  the  proceeding  will  not  be  barred.  Many  cases  have 
been  cited  by  the  respondents  in  support  of  the  proposition 
that  the  lax>se  of  time  between  the  refusal  to  act  upon  the 
motion  and  the  beginning  of  the  proceeding  in  this  court  for 
mandamus  of  itself  constitutes  laches  sufficient  to  bar  the  pro- 
ceeding; but  upon  an  examination  of  them  we  find  that,  with 
very  few  exceptions,  there  appears  in  each  case  cited  some 
circumstance  from  which  it  appeared  that  prejudice  actually 
had  occurred,  or  might  occur,  or  such  lapse  of  time  that  it 
was  supposed  that  prejudice  had  occurred,  or  would  occur,  if 
the  writ  was  granted.  The  few  excepticMis  are  not  well-con- 
sidered cases,  and  are  not  sufficient  to  establish  a  rule  contrary 
to  that  above  cited  from  the  authorities. 

The  order  of  the  superior  court  refusing  to  consider  the 
motion  for  a  modification  was  made  on  April  10,  1903,  but 
was  not  entered  until  after  May  6,  1903.  Within  sixty  days 
from  the  entry  petitioners  attempted  to  appeal  therefrom  to 
this  court.    On  December  7,  1903,  the  widow  moved  to  di0- 
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miss  the  appeal  on  the  ground  that  the  order  was  not  appeal- 
able. This  eourt,  on  March  28,  1904,  granted  the  motion  and 
dismissed  the  appeal.  An  application  for  rehearing  was  made 
and  denied,  and  on  April  28,  1904,  the  remiiiitur  was  issued. 
This  application  for  a  writ  of  mandate  was  filed  five  days 
thereafter.  The  respondents  herein  do  not  allege  that  any 
circumstances  exist,  or  that  anything  has  occurred  by  reason 
of  the  delay,  that  have  caused  or  would  cause  any  prejudice 
whatever  to  the  widow  or  to  any  other  person.  The  lapse  of 
time  has  not  been  so  great  that  under  the  circumstances  we 
can  supi)Ose  or  presume  that  prejudice  will  ensue  if  the  man- 
date is  issued.  Until  the  decision  dismissing  the  appeal,  it 
had  never  been  directly  held  by  this  court  that  an  order  refus- 
ing to  vacate  or  modify  an  order  setting  apart  a  homestead 
was  not  appealable,  and  there  was  a  very  general  impression 
that  such  an  appeal  could  be  taken.  If  so,  the  remedy  would 
be  ample  and  there  could  be  no  writ  of  mandate.  During  the 
delay  the  petitioners  were  diligently  prosecuting  the  remedy 
by  appeal,  which  they  were  advised  they  had.  We  think,  un- 
der the  circumstances,  the  delay  was  sufficiently  excused,  and 
that  the  court  below  should  be  compelled  to  proceed  to  hear- 
ing and  determination  of  the  motion  upon  its  merits. 
Let  the  writ  issue  as  prayed  for. 

Van  Dyke,  J.,  Angellotti,  J.,  Henshaw,  J.,  Lorigan,  J.,  and 
Beatty,  C.  J.,  concuired. 

McFAEIiAlTO,  J.,  dissenting. — I  dissent.  In  the  first  place, 
if  what  respondent  did  could  be  construed  as  a  refusal  to  act 
for  want  of  jurisdiction,  it  does  not  appear  that  respondent 
had  jurisdiction.  In  Levy  v.  Superior  Court,  139  Cal.  590, 
and  cases  there  cited,  it  was  merely  held  that  section  473  of 
the  Code  of  Civil  Procedure,  which  provides  for  relieving  a 
party  from  the  judgment  or  order  taken  against  him 
'^ through  his  mistake,  inadvertence,  surprise,  or  excusable 
n^lect,"  applies  to  certain  probate  orders,  and  that  only  un- 
der said  section  can  orders  not  appealable  be  reached.  Rut 
in  the  case  at  bar  the  petition  to  set  aside  was  not  based  on 
section  473,  but  merely  on  certain  alleged  errors  in  the  order 
sought  to  be  vacated.  In  the  second  place,  the  respondent 
acted  in  the  matter,  and  ordered  that  "the  motion  to  vacate 
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the  decree  hereinbefore  made  setting  apart  the  homestead  is 
denied";  and,  in  my  opinion,  the  reasons  upon  which  the 
action  was  based  are  immaterial.  Having  acted,  respondent 
cannot  be  compelled  by  mandamus  to  act  differently. 


[L.  A.  No.  1429.     In  Ba]ik.--Oetober  1,  1904.] 

COUNTY    OP    SAN    DIEGO,    Appellant,    v.    JOHN    F. 
SCHWARTZ,  County  Treasurer,  etc..  Respondent. 

COLLATEKAL     INHSEITAKCX   TaZ   LaW  —  Ck)MMISSIONS   OT     TBEASXTREB  — 

Modification  of  Statute — County  Government  Acts.— Section  20 
of  the  Collateral  Inheritance  Tax  Law,  giving  to  the  treasurer  of 
each  county  a  commission  on  all  sums  coUected  thereunder  in  addi- 
tion to  his  salary,  though  not  wholly  repealed,  has  been  so  far 
modified  by  the  County  Qovernment  Acts  of  1893  and  1897  that  the 
commissions  cannot  be  received  by  the  county  treasurer  individually 
to  his  own  use,  but  must  be  paid  into  the  treasury  of  the  county. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion. 

U.  S.  Webb,  Attomey-Qeneral,  George  A.  Sturtevant,  Dep- 
uty Attorney-General,  Cassius  Carter,  District  Attorney,  and 
W.  R.  Andrews,  Deputy  District  Attorney,  for  Appellant 

A.  Haines,  and  M.  L.  Ward,  for  Respondent 

Arthur  G.  Fisk,  and  J.  P.  Langhome,  Amid  Curae,  also 
for  Respondent. 

SMITH,  C. — ^This  is  an  agreed  case,  submitted  under  the 
provisions  of  section  1138  of  the  Code  of  Civil  Procedure. 
The  case  is  properly  entitled  as  above — ^though  otherwise 
in  the  transcript.  The  defendant  is  the  treasurer  of  the 
county  of  San  Diego,  and  was  such  during  the  preceding 
tenn,  commencing  in  January,  1899.  He  now  has  in  his 
hands  of  the  sum  collected  by  him  as  collateral  inheritance 
taxes  under  the  act  of  March  23,  1893,  (Stats.  1893,  p.  193,)  a 
balance  of  $601.96,  for  which  he  is  sued,  and  to  which,  he 
CXLV.  OaL— 4 
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daimSy  lie  is  personally  entitled,  under  section  20  of  the  aet , 
which  reads  as  follows:  ''The  treasurer  of  each  county  shall 
be  allowed  to  retain,  on  all  taxes  paid  and  accounted  for  by 
him  each  year,  under  this  act,  in  addition  to  his  salary  or  fees 
now  allowed  by  law,  five  per  centum  on  the  first  fifty  thou- 
sand dollars  so  paid  and  accounted  for  by  him,  three  per 
centum  on  the  next  fifty  thousand  dollars  so  paid  and  ac- 
counted for  by  him,  and  one  per  centum  on  all  additional 
sums  so  paid  and  accounted  for  by  him." 

The  question  submitted  was  whether  the  plaintiff  is  en- 
titled to  recover  the  money  in  question;  and  this,  again,  re- 
solves itself  into  the  question  whether  the  provisions  of  section 
20  of  the  Collateral  Inheritance  Act  have  been  so  affected  or 
modified  by  the  County  Government  Act  of  March  24,  1893, 
(Stats.  1893,  p.  507;  Stats.  1895,  p.  10,)  or  by  the  subsequent 
County  Government  Act  of  1897  (Stats.  1897,  p.  573),  as  to 
entitle  the  plaintiff  to  recover.  The  court  adjudged  the  con- 
trary and  the  plaintiff  appeals. 

The  case  is  in  principle  similar  to  that  of  the  County  of 
Kern  v.  Fay,  131  Cal.  547,  where  a  judgment  for  the  county 
was  afiSrmed ;  and  the  same  judgment,  we  think,  should  have 
been  rendered  here.  In  that  case  the  suit  was  against  the 
district  attorney  to  recover  the  sum  of  $630,  collected  by  him 
as  fees  in  suits  for  the  foreclosure  of  certificates  of  purchase 
of  state  school  lands,  and  to  which  defendant  claimed  he  was 
entitled  under  section  3553  of  the  Political  Code,  which 
reads:  "The  district  attorney  is  entitled  to  receive  ten  dollars 
for  each  suit  brought^  to  be  taxed  as  costs. "  The  question  con- 
sidered was  as  to  the  effect  upon  this  provision  of  the  pro- 
visions of  section  216  of  the  County  Government  Act  of  1893 ; 
which  reads:  ''The  salaries  and  fees  provided  in  this  act  shall 
be  in  full  compensation  for  all  services  of  every  kind  and 
description  rendered  by  the  oflBcers  therein  named,  either  as 
officers,  or  ex  officio  officers,  their  deputies  and  assistants,  un- 
less in  this  act  otherwise  provided."  (Stats.  1893,  p.  507; 
Stats.  1895,  p.  10.)  It  was  held  in  effect:  First,  "that  the 
salary  prescribed  by  said  act  [was]  intended  to  compensate 
said  officer  [the  district  attorney]  in  full  for  all  services  ren- 
dered by  him  in  his  official  capacity,"  and  that  he  could  not 
"retain  for  his  own  use  any  moneys  collected  by  him  in 
[such]   capacity";  second,  that  the  act  did  not  necessarily 
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repeal  the  section  of  the  Political  Code  in  question;  and 
third,  that  whether  that  section  was  repealed  or  otherwise, 
the  county  was  entitled  to  recover: — ^the  reason  given  for  the 
last  proposition  being,  that  ^'the  money  was  collected  by  the 
appellant,  Fay,  in  his  ofBcial  capacity  as  district  attorney, 
and  he  cannot  now  be  heard  to  say  that  it  was  paid  to  him 
illegally,  and  that  he  therefore  has  a  right  to  retain  it." 

These  propositions  effectually  dispose  of  all  the  points 
urged  by  respondent's  counsel,  unless  the  difference  between 
the  office  of  the  district  attorney  and  that  of  the  treasurer  is 
to  be  regarded  as  material;  or  unless  the  decision  in  that  case 
la  to  be  repudiated  on  the  ground  that,  under  the  rule  stated 
in  section  325  of  the  Political  Code,  the  sections  of  the  County 
Government  Act,  having  been  a  part  of  the  previous  act,  are 
not  to  be  considered  as  having  been  re-enacted  when  the  act 
was  amended  in  1893,  and  again  in  1897,  but  as  having  been 
the  law  from  the  time  they  were  first  enacted  in  1883;  and 
hence  that  they  do  not  repeal  by  implication  the  inconsistent 
provisions  of  the  Collateral  Inheritance  Tax  Law  of  1893. 
We  do  not  think  the  character  of  the  particular  office  was 
regarded  as  material  by  the  court,  but  even  if  it  were  so  the 
principle  would  be  the  same  in  its  application;  for  the  pro- 
visions of  the  County  Oovemment  Act  relating  especially  to 
the  treasurer  even  more  clearly  show  that  these  and  other  fees 
were  not  thereafter  to  be  received  by  him  to  his  own  use. 
(Stats.  1893,  p.  368  et  seq.,  sees.  70-72,  80-82,  84-89.)  As  to 
the  repeal  by  implication,  the  question  is  not  important  to  the 
decision  of  this  case ;  for  there  was  also  an  express  repeal.  The 
act  of  1893,  and  that  of  1897  as  well,  contained  a  section  de- 
claring that  ''All  acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed.  *'  (Stats.  1893,  p.  513,  sec.  236 ;  Stats. 
1897,  p.  577,  sec.  232.)  It  is  true  that  this  section  was  also 
contained  in  the  previous  act  of  1885,  but  the  rule  of  section 
325  of  the  Political  Code  cannot  be  applied  to  such  repealing 
provisions ;  for  if  so,  it  would  render  all  such  provisions  after 
the  first  absolutely  ineffective.  The  provisions  of  the  County 
Government  Act  on  the  subject  of  the  fees  of  the  treasurer 
for  the  collection  of  inheritance  taxes  are  directly  con- 
trary to  those  of  the  tax  law,  in  so  far  as  the  latter  provides 
that  he  may  apply  them  to  his  own  use,  and  the  later  law 
is  therefore  a  direct  repeal  of  the  former,  in  virtue  of  the 
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repealing  provision  above  quoted.  The  principles  of  the  de- 
cision in  County  of  Kern  v.  Fay,  131  Cal.  547,  are  therefore 
clearly  applicable,  even  if  the  ground  upon  which  the  repeal 
was  declared  in  that  case  be  wrong. 

As  to  the  application  of  the  points  decided  to  this  case,  the 
first  proposition  is  obviously  applicable.  As  to  the  second, 
we  are  of  the  opinion  that  section  20  of  the  Collateral  Inher- 
itance Act  was  not  wholly  repealed  by  the  County  Government 
Act,  but  was  modified  so  that  thereafter  the  fees  retained  were 
not  for  the  use  of  the  treasurer  as  an  individual.  As  to  the 
third,  it  is  immaterial  whether  the  moneys  retained  are  to  be 
held  for  the  use  of  the  state  or  for  the  county.  If  the  former, 
they  were  legally  in  the  custody,  or  ought  to  have  been  in  the 
custody,  of  the  county  until  paid  over  to  the  state;  and  there 
can  be  no  doubt  that  the  county,  even  before  the  passage  of 
the  County  Government  Act,  was  entitled  to  sue  for  and  re- 
cover them.  Since  the  passage  of  that  act  there  can  be  no 
doubt  of  the  county's  title.  (Stats.  1897,  p.  573,  sees.  216  et 
seq.) 

The  principles  of  the  decision  in  County  of  Kern  v.  Fay^ 
relating  to  the  personal  right  of  the  treasurer  to  the  fees  un- 
der the  County  Government  Act,  have  been  substantially  re- 
af&rmed  in  the  later  cases  of  In  re  Dodge,  135  Cal.  512,  and 
County  of  Humboldt  v.  Stem,  136  Cal.  63. 

We  advise  that  the  judgment  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  enter  judg- 
ment  for  the  plaintiff  for  the  amount  in  controversy. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  directions  to 
the  court  below  to  enter  judgment  for  the  plaintiff  for  the 
amount  in  controversy. 

Henshaw,  J.,  Jjorigan,  J.,  McFarland,  J., 

Shaw,  J.,        Van  Dyke,  J. 

ANGELLOTTI,  J.,  dissenting.— I  dissent  It  would  serve 
no  useful  purpose  to  here  indulge  in  an  extended  discussion, 
or  to  do  more  than  to  state  that,  in  my  opinion,  there  has  been 
no  repeal  or  modification  of  the  provision  of  the  Collateral 
Inheritance  Tax  Law  enacted  March  23,  1893,  by  which  the 
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legislature  provided  that  the  county  treasurer  should  re- 
ceive and  retain,  in  addition  to  the  compensation  provided  by 
the  County  Oovemment  Act,  certain  commissions  upon  all 
amounts  collected  by  him  for  the  state,  under  the  provisions 
of  the  Inheritance  Tax  Law. 

The  three  cases  cited  in  the  majority  opinion  do  not  appear 
to  me  to  be  at  all  in  point. 

County  of  Kern  v.  Fay,  131  Cal.  547,  presented  a  question 
as  to  the  right  of  the  district  attorney  to  retain  for  himself 
an  attorney  fee,  collected  as  costs,  in  a  certain  class  of  actions, 
the  alleged  right  being  based  on  a  section  of  the  Political  Code 
(sec.  3553)  as  enacted  in  1872.  It  was  very  properly  held 
therein  that  the  effect  of  the  subsequent  adopted  County 
Government  Act  system  was  to  deprive  the  district  attorney 
of  any  right  to  retain  money  under  the  provisions  of  the  old 
section  of  the  Political  Code.  The  intention  of  the  legislature 
to  this  effect  was  so  clearly  indicated  by  the  first  County  Gov- 
ernment Act  adopted  under  the  constitution  of  1879  (Stats. 
1883,  p.  299}  that  it  could  not  well  have  been  held  otherwise. 

County  of  Humboldt  v.  Stem,  136  Cal.  63,  involved  an  en- 
tirely different  question, — viz.,  as  to  whether  a  county  officer 
could  enter  into  a  valid  contract  with  the  county  for  the  per- 
formance of  services  other  than  those  pertaining  to  his  office. 
Pour  of  the  justices  held  that  the  effect  of  the  provisions  of 
the  County  Government  Act  was  ''to  render  the  officer  in- 
competent to  enter  into  a  contract  for  compensation  for  any 
services  he  may  render  the  county,  and  to  render  such  con- 
tract void."  Whether  that  decision  was  correct  or  not,  it  in 
no  degree  assists  in  the  determination  of  the  question  here 
presented.  Dodge  v.  San  Francisco,  135  Cal.  512,  involved 
the  question  as  to  the  effect  of  certain  provisions  of  the 
charter  of  the  city  and  county  of  San  Francisco  relative  to 
the  compensation  of  the  assessor  thereof,  and  it  was  held  that 
by  reason  thereof  he  could  not  receive  any  compensation  for 
any  official  services  except  such  as  were  given  him  by  the 
charter,  the  matter  of  the  compensation  of  the  officers  of  such 
city  and  county  being,  under  section  8V^  of  article  XI  of  the 
constitution,  a  matter  concerning  which  it  was  competent  to 
provide  in  the  municipal  charter. 

Rehearing  denied. 
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[a  F.  No    3387.    In  Bank.— Oetober  1,  1904.] 

J.  H.  HENRY,  Appellant,  v.  GARDEN  CITY  BANK  AND 
TRUST  COMPANY  OF  SAN  JOSE,  Respondent. 

MoKFOAOis— FoKECLOsusK— Tax  on  Sboond  Mobtgaos— Sale  to  State 
— Redemption — ^Personal  LiABnjTY. — One  who  haa  foreclooed  a 
prior  mortgage,  making  a  second  mortgagee  a  party,  and  beeomes 
purchaser  under  the  sale,  is  not  a  partj  to  the  security  of  the  second 
mortgage  within  the  meaning  of  section  4  of  article  XIII  of  the 
eonstitution  and  section  3627  of  the  Political  Code;  and  where 
such  purchaser  redeemed  the  land  from  sale  under  taxes  levied 
upon  the  second  mortgage  he  cannot  recover  the  amount  so  paid 
from  the  second  mortgagee,  who  was  not  personallj  liable  for  fapb 
taxes  nor  bound  to  refund  the  amount  so  paid  to  sneh  purchaser, 
with  whom  he  had  no  contractual  relation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    W.  G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jackson  Hatdi,  for  Appellant 

S.  F.  Leib,  for  Respondent. 

VAN  DYKE,  J. — ^The  court  below  sustained  the  demurrer 
to  the  second  amended  complaint,  and,  the  plaintiff  declining 
to  further  amend,  judgment  was  entered  accordingly,  and 
in  favor  of  the  defendant,  from  which  this  appeal  is  taken. 
The  complaint  consists  of  two  counts.  In  the  first  it  is  alleged 
that  one  Murphy,  being  the  owner  of  a  certain  tract  of  land 
situate  in  the  county  of  San  Luis  Obispo,  executed  a  mort- 
gage to  the  plaintiff  October  1,  1895,  to  secure  the  sum  of 
thirty  thousand  dollars,  with  interest;  that  subsequently — 
to  wit,  February  16,  1897 — said  Murphy  executed  a  second 
mortgage  to  the  defendant  to  secure  the  sum  of  $16,670;  that 
on  May  9,  1898,  plaintiff  brought  an  action  to  foreclose  his 
said  mortgage,  making  the  defendant  herein  a  party  defend- 
ant in  said  action;  that  said  defendant  made  default,  and 
plaintiff,  August  11, 1898,  had  the  usual  decree  of  foreclosure; 
that  on  September  5,  1898,  said  property  was  sold  under  said 
decree  of  foreclosure  and  plaintiff  became  the  purchaser  for  the 
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amount  specified  in  the  judgment  and  decree,  and  there  being 
no  redemption  a  deed  was  duly  executed  and  delivered  to 
the  plaintiff  by  the  sheriff  on  said  sale  April  15,  1899,  and 
ever  since  said  sale  the  plaintiff  has  been,  and  now  is,  the 
owner  of  said  land;  that  on  the  first  Monday  of  March,  1898, 
the  debt,  amounting  to  $16,670,  due  defendant,  and  so  secured 
by  said  mortgage  executed  by  said  Murphy,  was  assessed  by 
the  assessor  of  said  county  against  the  defendant  corporation 
for  the  purpose  of  state  and  county  taxes  and  for  special 
school  tax;  tiiat  said  defendant  neglected  and  refused  to  pay 
said  tax,  and  that  such  proceedings  were  thereafter  had  by 
the  proper  officers  of  said  San  Luis  Obispo  County,  because 
of  such  failure  and  refusal  to  pay  said  taxes,  amounting  with 
interest  and  penalties  to  the  sum  of  $405.77;  that  the  lands 
covered  by  the  said  mortgage  were  duly  and  regularly  sold 
to  the  state  of  California  and  purchased  by  said  state;  that 
thereafter — ^to  wit,  on  March  5,  1900 — ^the  plaintiff,  in  order 
to  remove  the  lien  and  encumbrance  resulting  from  such  sale, 
was  obliged  to  pay,  and  did  pay,  the  sum  of  $406.30  to  effect 
a  redemption  of  said  lands  from  the  sale  to  the  state.  The 
second  count  ia  the  same  as  the  first,  except  that  it  relates 
to  the  taxes  of  1899,  which  defendant  failed  to  pay,  and  which 
became  delinquent,  and  which  the  plaintiff  paid  before  any 
sale  thereof  to  the  state. 

Among  other  grounds  stated  in  the  demurrer  was  that  the 
complaint  failed  to  state  a  cause  of  action,  and  we  think  it 
was  properly  sustained  on  that  ground.  The  appellant  bases 
his  claim  for  a  recovery  of  the  amount  paid  by  him  to  remove 
the  encumbrance  and  lien  on  the  property  he  purchased  upon 
the  provision  of  the  constitution,  carried  into  the  Political 
Code  (Const,  art.  XIII,  sec.  4;  Pol.  Code,  8627).  The  pro- 
vision in  the  constitution  reads:  ''A  mortgage,  deed  of  trust, 
contract,  or  other  obligation  by  which  a  debt  is  secured,  shall, 
for  the  purposes  of  assessment  and  taxation,  be  deemed  and 
treated  as  an  interest  in  the  property  affected  thereby.  Ex- 
cept as  to  railroad  and  other  quasi-public  corporations,  in 
case  of  debts  so  secured,  the  value  of  the  property  affected 
by  such  mortgage,  deed  of  trust,  contract,  or  obligation,  less 
the  value  of  such  security,  shall  be  assessed  and  taxed  to 
the  owner  of  the  property,  and  the  value  of  such  security 
ahall  be  assessed  and  t»xed  to  the  owner  thereof,  in  the  county, 
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city,  or  district  in  which  the  property  affected  thereby  is 
situate.  The  taxes  so  levied  shall  be  a  lien  upon  the  property 
and  security,  and  may  be  paid  by  either  party  to  such  secur- 
ity;  if  paid  by  the  owner  of  the  security,  the  tax  so  levied  upon 
the  property  affected  thereby  shall  become  a  part  of  the  debt 
so  secured ;  if  the  owner  of  the  property  shall  pay  the  tax  so 
levied  on  such  security,  it  shall  constitute  a  payment  there- 
on, and  to  the  extent  of  such  payment,  a  full  discharge 
thereof;  provided,  that  if  any  such  security  or  indebtedness 
shall  be  paid  by  any  such  debtor  or  debtors,  after  assessment 
and  before  the  tax  levy,  the  amount  of  such  levy  may  likewise 
be  retained  by  such  debtor  or  debtors,  and  shall  be  computed 
according  to  the  tax  levy  for  the  preceding  year.'* 

The  constitution,  it  will  be  seen,  says:  ''The  taxes  so  levied 
shall  be  a  lien  upon  the  property  and  security,  and  may  be 
paid  by  either  party  to  such  security,"  Here,  however,  the 
plaintiff  was  not  a  party  to  the  security  in  question.  After 
becoming  the  owner  of  the  property,  he  redeemed  from  the 
state,  and  paid  the  taxes  assessed  upon  the  land,  as  stated, 
for  the  purpose  of  relieving  his  property  from  this  cloud 
upon  his  title.  The  defendant,  however,  derived  no  benefit 
therefrom,  and  is  under  no  obligation  to  refund  the  amount 
so  paid.  The  question  here  presented  has,  however,  been 
directly  decided  by  this  court  adversely  to  the  contention 
of  the  appellant  in  Canadian  Co.  v.  Boas,  136  Cal.  419.  The 
appellant  concedes  this  to  be  so,  but  contends  that  the  prin- 
ciples involved  in  that  case  do  not  appear  to  have  been  thor- 
oughly considered  by  the  court,  and  that  they  are  in  conflict 
with  the  decision  in  San  Oabriel  etc.  Co.  v.  Witmer  etc.  Co., 
96  Cal.  623,  and  that  the  importance  of  the  question  involved 
calls  for  a  re-examination  before  being  the  basis  of  subseciuent 
decisions.  The  opinion  in  San  Oabriel  etc.  Co.  v.  Witmer  etc. 
Co.,  relied  upon  by  appellant,  was  by  a  divided  court  of  four 
to  three,  and  was  followed  in  Angtis  v.  Plum,  121  Cal.  608, 
and,  as  stated  in  the  court's  opinion,  '* whether  that  decision 
was  right  or  wrong,"  upon  the  ground  that  the  parties  to  the 
controversy  in  the  latter  case  had  acted  upon  the  rule  laid 
down  in  the  former.  In  McPike  v.  Beaton,  131  Cal.  109,^  the 
defendant  was  the  owner  of  the  undivided  half  of  certain  land 
on  the  first  Monday  of  March,  1897,  and  had  been  such  owner 
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for  some  time,  and  on  the  24th  of  March  conveyed  his  interest 
to  one  Jackson,  who  on  the  next  day  conveyed  it  to  the  plain- 
tiff by  a  ^ant-deed.    The  land  was   assessed   to   defendant 
Heaton  for  the  fiscal  year  commencing  July  1,  1897,  and  taxes 
were  levied  on  the  land  for  that  year,  and  on  November  29, 
1897,  plaintiff,  for  the  purpose  of  removing  the  lien  of  these 
taxes,  paid  the  same  to  the  proper  officers,  and  brought  the 
action  under  consideration  to  recover  from  the  defendant 
the  amount  thus  paid.     Plaintiff  had  judgment  in  the  lower 
court,  which  was  reversed  here.    In  the  opinion  of  this  court 
it  is  said:  ''The  plaintiff  had  no  contractual  relation  with 
the  defendant,  and  his  covenant  with  Jackson  did  not  pass 
to  them.    They  could  have  protected  themselves  against  these 
taxes  either  by  assuming  their  payment  as  part  of  the  con- 
sideration for  the  purchase  or  by   suitable   covenants   with 
Jackson,  but  they  have  no  right  of  action  therefor  against 
the  defendant.    8an  Gabriel  etc.  Co,  v.  Witmer  etc.  Co.,  9fi 
Cal.  623,  cited  by  the  respondents,  involved  a  consideration 
of  the  relative  obligations  between  a  mortgagee  and  the  owner 
of  the  land  mortgaged,  by  reason  of  the  peculiar  provisions  of 
the  constitution  in  reference  to  the  assessment  and  payment 
of  taxes  upon  these  respective  interests  in  the  land,  and  was 
determined  upon  the  ground  that  by   virtue  of   these   pro- 
visions there  is  a  personal  obligation  upon  the  mortgagee  in 
favor  of  the  mortgagor  for  the  payment  of  the  taxes  assessed 
upon  the  mortgage,  and  that  if  these  taxes  are  paid  by  the 
owner  of  the  land  he  may  reimburse  himself  therefor,  either 
hy  deducting  the  amount  from  the  mortgage  debt  or  in  a 
separate  action  therefor.    There  is,   however,   no   personal 
obligation  upon  the  owner  of  land  for  the  taxes  levied  against 
it,  and  the  payment  of  such  taxes  can  be  enforced  only  by  a 
sale  of  the  land  in  the  mode  prescribed  by  the  statute.    The 
defendant  was  under  no  personal  liability  for  the  taxes  paid 
by  the  plaintiffs,  and  the  case  cited  is  not  applicable  to  the 
present  case."    The  opinion  in  that  case  was  signed  by  one  of 
the  justices  composing  the  majority  of  four  in  San  Oubriel 
etc.  Co.  V.  Witmer  etc.  Co.,  96  Cal.  623.    The  opinion  in  Cana- 
dian Co.  V.  Boas,  136  Cal.  419,  was  written  by  another  of  the 
justices  who  concurred  in  San  Oabriel  etc.  Co.  v.  Witmer  etc. 
Co.    This  last  case,  as  already  stated,  is  on  all  fours  with  the 
one  at  bar.    After  stating  the  facts,  the  court  says:  '*We 
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see  no  ground  upon  which  fhe  action  could  be  maintained. 
There  was  no  contractual  relation  whatever  between  appellant 
and  respondent  with  respect  to  the  money  sued  for.  .  .  .  The 
judgment  and  lien  created  by  the  tax  on  respondent's  second 
mortgage  interest  had  been  satisfied  and  removed  by  the  sale 
to  the  state.  (Pol.  Code,  sec.  3716.)  The  money  paid  by  the 
appellant  to  the  state  was  not  for  the  benefit  of  the  respond- 
ent, whose  entire  interest  in  the  property  had  been  first  taken 
by  the  state  for  taxes,  and  afterwards  had  again  been  entirely 
swept  away  by  the  judgment  of  foreclosure.  The  appellant  is 
in  no  different  position  from  that  of  any  other  purchaser  of 
land  who  finds  his  title  clouded."  This  case  contains  a  clear 
interpretation  of  the  constitutional  provision  under  considera- 
tion and  we  are  not  at  all  inclined  to  either  overrule  or  modify 
it,  and  this  disposes  of  the  case  now  before  us. 
The  judgment  appealed  from  is  affirmed. 

MeFariand,  J.,  Hoishaw,  J.,  Angellotti,  J.,  concurred. 

SHAW,  J.,  diasrating.— I  dissent.  The  facts  briefly  stated 
are,  that  plaintiff  held  a  senior  mortgage  on  lands  on  which 
the  defendant  held  a  junior  mortgage ;  that  the  land  was  val- 
ued for  taxation  high  enough  to  cover  the  mortgage  interest 
of  both  mortgagees  for  the  years  1898  and  1899 ;  that  in  May, 
1898,  the  plaintiff  began  suit  to  foreclose  his  mortgage,  and 
in  due  course  of  proceedings  purchased  the  land  at  foreclosure 
sale,  and  obtained  a  sheriff's  deed  on  April  15,  1899;  that  in 
the  mean  time  the  taxes  assessed  on  the  mortgage  interest  of 
the  defendant  in  the  land  for  1898  and  1899  had  not  been 
paid,  and  the  plaintiff,  in  order  to  prevent  the  sale  of  his  land 
therefor  and  protect  his  property,  was  compelled  to  pay  the 
tax  for  1899  after  it  became  delinquent,  and  to  redeem  a  sale 
to  the  state  for  the  defendant's  taxes  for  1898.  The  action 
was  to  recover  of  the  defendant  the  sums  thus  paid  for  taxes. 
Under  the  provisions  of  the  constitution  and  section  3627 
of  the  Political  Code  the  mortgage  interest  of  the  mortgagee 
in  lands  is  to  be  considered  as  an  estate  therein  the  same  as 
any  other  interest  in  property. 

The  principle  upon  which  the  action  was  based  is  as  old  as 
the  common  law.  It  is  stated  and  approved  as  follows  in  San 
ehbfid  0tc.  Co.  V.  Witmer  etc.  Co.,  96  Cal.  635:  "Where  the 
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plaintifFy  either  by  oompnlsion  of  law,  or  to  relieye  hizDsdf 
from  liability,  or  to  save  himsdf  from  damage,  has  paid 
mon^,  not  officiously,  whieh  the  defendant  on^t  to  have  paid, 
a  count  in  assumpsit  for  mon^  paid  will  be  npported.'' 
''In  saeh  case  the  law  implies  a  request  on  the  defendant's 
part,  and  a  promise  to  repay,  and  the  plaintiff  has  the  same 
right  of  action  as  if  he  had  paid  the  money  at  the  defendant's 
express  request  The  right  of  contribution  or  reimbursement 
for  mon^  necessarily  paid  for  another's  benefit  does  not 
neeessarily  depend  upon  contract,  but  may  arise  from  the 
equity  of  the  case."  In  equity  the  same  principle  is  the 
foundation  of  the  doctrine  of  subrogation.  *'The  general 
rule  is,  that  any  person  having  an  interest  in  property  on 
which  there  is  a  lien  or  encumbrance,  may,  if  necessary  for 
his  own  protection,  pay  off  the  same  and  be  substituted  to 
the  rights  and  remedies  of  the  holder  thereof."  (27  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  p.  235.) 

The  principle  is  so  well  established  that  it  seems  useless  to 
cite  authorities,  but  the  following  examples  may  elucidate 
the  proposition.  Hogg  v.  Langsireth,  97  Pa.  St.  255,  is  sub- 
stantially the  same  as  the  case  at  bar.  The  plaintiff,  a  mort- 
gagee, had  purchased  the  land  at  the  foreclosure  sale,  and 
afterwards,  in  order  to  protect  his  land  from  sale  for  taxes, 
was  oomx>elled  to  pay  certain  taxes  assessed  against  the  land 
while  it  was  held  by  a  purchaser  from  the  mortgagor.  It  was 
held  he  could  recover  in  assumpsii  from  the  grantee  of  the 
mortgagor  the  amount  of  the  taxes  thus  paid.  In  Cfraham  v. 
Dutmigan,  6  Duer,  629,  it  was  held  that  a  tenant  for  life  of 
a  part,  having  been  compelled  to  pay  the  taxes  against  the 
whole  property,  can  recover  of  the  other  owners  their  proper 
proportion  of  tiie  taxes  thus  paid.  There  was,  of  course,  no 
eontraetual  relation  between  the  tenants  with  respect  to  these 
taxes,  and  it  was  further  decided  that  such  relation  is  not 
neeessaiy  to  support  the  action.  In  Ooodnaw  v.  Matdton, 
51  Iowa,  557-558,  the  plaintiff,  in  the  bdief  that  he  owned 
flie  land,  had  paid  the  taxes  thereon  during  litigation  with 
the  real  owner  as  to  the  title.  The  real  owner  had  not  paid 
the  tax,  nor  had  he  caused  it  to  be  assessed  in  his  name.  There 
were  no  contractual  relations  between  the  parties.  It  was  held 
that  the  plaintiff  could  recover  of  the  real  owner  the  taxes  thus 
paid.    Where,  by  operation  of  law,  A  is  compelled  to  pay  a 
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debt,  which  in  equity  and  good  coDscience  B  should  have 
kept  from  being  claimed,  A  may  recover  of  B  the  amount 
so  paid.  {TiconicBank  v.  Smiley,  27  Me.  225.*)  The  fol- 
lowing authorities  are  to  the  same  effect:  Nutter  v.  Syden- 
Strieker,  11  W.  Va.  535;  Bailey  v.  Bussing,  28  Conn.  455; 
Nichols  V.  Buchnam,  117  Mass.  488 ;  Kemp  v.  Cossart,  47  Ark. 
62;  Blythe  v.  Luning,  7  Saw.  506;  14  Fed.  281;  Taylor  v. 
Porter,  7  Mass.  355,  (in  which  there  was  a  mortgage  on  two 
parcels  sold  to  different  persons,  one  of  whom  paid  all  and 
recovered  half  of  the  other) ;  2  Greenleaf  on  Evidence,  sec. 
114;  35  Century  Digest,  cols.  44,  48,  This  principle  was  ap- 
plied in  San  Oahriel  etc,  Co.  v.  Wiimer  etc.  Co,,  96  CaL 
635,  and  that  case  was  followed  in  Angus  v.  Plum,  121  Cal. 
608. 

I  can  see  no  point  lacking  in  the  facts  of  this  case  that 
would  be  necessary  to  bring  it  within  the  rule  of  the  fore- 
going authorities.  1.  The  plaintiff  was  compelled  to  pay 
the  taxes  in  order  to  protect  his  own  property.  2.  The  taxes 
were  the  personal  obligations  of  the  defendant.  "Every  tax 
has  the  effect  of  a  judgment  against  the  person.'*  (Pol.  Code, 
sec.  3716.)  In  People  v.  Seymour,  16  Cal.  343,*  it  was  express- 
ly decided  that  a  tax  is  a  debt,  and  that  when  a  tax  is  duly 
assessed  the  owner  of  the  property  becomes  personally  liable, 
and  may  be  sued  therefor  in  all  cases  when  there  is  a  statute 
authorizing  such  suit.  To  the  same  effect  is  Oakland  v.  Whip- 
ple, 39  Cal.  115.  There  is  a  statute  authorizing  such  suit. 
The  statutes  of  1880  (p.  136)  provide  that  any  county,  or 
city  and  county,  **may  sue  in  its  own  name  for  the  recovery 
of  delinquent  taxes,  whether  the  same  be  for  county,  or  city 
and  county,  and  state  purposes,  or  either  of  them."  In  Los 
Angeles  County  v.  Ballerino,  99  Cal.  595,  this  statute  waa 
said  to  be  still  in  force,  and  it  was  held  that  under  its  pro- 
visions  a  county  could  sue  a  taxpayer  to  recover  the  taxes 
delinquent.  3.  Being  debts,  or  at  least  personal  obligations, 
of  the  defendant,  it  follows  that  he  ought  to  have  paid  them, 
and  that  under  the  act  of  1880  he  was  liable  to  a  suit  by 
the  county  to  recover  them,  and  hence  the  payment  by  the 
plaintiff,  in  a  legal  sense,  inured  to  the  benefit  of  the  defend- 
ant. It  was  the  duty  of  the  defendant  to  pay  the  tax  on  his 
property,  and  this  duty  was  performed  by  the  plaintiff  under 

1  46  Am.  Dec.  593.  <  76  Am.  Dec  521,  and  note. 
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eompnlsion.  The  fact  that  with  respect  to  the  taxes  of  1898 
there  had  been  a  sale  to  the  state  before  the  plaintiff  made 
payncent  is  not  material.  The  right  of  the  plaintiff  to  be  sub- 
rogated to  the  rights  of  the  state  includes  the  right  to  be 
subrogated  to  all  the  remedies  which  the  state  originally  had 
against  the  taxpayer.  4.  Moreover,  it  cannot  be  said  from 
the  facts  of  this  case  that  the  second  mortgagee  suffers  any 
hardship  by  being  compelled  to  pay  the  taxes  in  question. 
The  presumptions  of  law  are  in  favor  of  the  plaintiff.  The 
mortgage  debtor  is  presumed  to  be  solvent,  and  there  was 
nothing  in  the  record  here  to  show  the  contrary.  Therefore, 
the  valuable  element  of  the  property  upon  which  the  taxes 
were  assessed — ^namely,  the  debt  due  from  the  mortgagor  to 
the  second  mortgagee — ^is  presumed  to  be,  even  at  the  present 
time,  worth  the  amount  thereof,  owing  to  the  solvency  of 
the  debtor.  Under  the  ruling  of  the  majority,  the  second  mort- 
gagee will  secure  the  payment  of  his  taxes  by  another,  without 
any  liability  on  his  part  to  repay  them 

The  opinions  in  McPike  v.  Heaton,  131  Cal.  109,'  and  Ca- 
nadian  Co.  v.  Boas,  136  Cal.  420,  are  clearly  inconsistent  with 
the  above  principles,  and  also  with  Angus  v.  Plum  and  the 
Witmer  case,  and  both  of  these  cases  proceed  on  erroneous 
lines.  McPike  v.  Beaton  rests  on  two  propositions:  1.  That 
McPike  was  the  second  grantee,  and  that  there  was  no  cove- 
nant running  to  him  from  the  person  against  whom  the  taxes 
were  assessed,  or,  in  other  words,  that  there  was  no  contractual 
mlation  between  the  plaintiff  and  defendant;  and  2.  That 
as  "there  is  no  personal  obligation  upon  the  owner  of  land 
for  the  taxes  levied  against  it,  .  .  .  the  defendant  was  under 
no  personal  liability  for  the  taxes  paid  by  the  parties,''  and 
hence  it  was  said  San  Oahriel  etc.  Co,  v.  Witmer  etc.  Co,,  96 
Cal.  635,  did  not  apply.  In  the  Boas  case  the  same  proposi- 
tions were  made  as  the  foundation  for  the  decision,  and  it 
was  put  on  the  ground  that  the  money  paid  by  the  plaintiff 
was  not  for  the  benefit  of  the  defendant,  because  of  this  ab- 
sence of  personal  liability.  The  answer  to  both  of  these  points 
i  ^  clear  from  the  foregoing  authorities.  There  was  a  personal 
li.ibility,  and  the  tax  paid  Dy  the  plaintiff  was  necessary  to 
riMnove  a  burden  upon  the  plaintiff's  land,  arising  from  the 
h.;giect  of  the  defendant  to  discharge  his  obligation  to  the 


1  82  Am.  St.  Sep.  335. 
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state.    The  payment  discharged  his  obligation  and  operated 
direedy  to  his  benefit. 

If  the  defendant  should  show  in  his  defense  that  the  mort- 
gagor was  insolvent,  that  he  had  no  otiier  security,  and, 
eonsequently,  that  his  whole  estate  in  the  premises  and  right 
to  the  debt  had  been  swept  away  and  destroyed  by  the  fore- 
closure of  the  first  mortgage,  and  substantially  merged  there- 
in, I  think  the  same  principles  of  justice  and  equity  upon 
which  the  plaintiff  depends  would  then  be  operative  in  aid 
of  the  defendant,  and  would  require  judgment  in  his  favor. 
But  he  should  be  required  to  show  this,  and  not  have  it  pre- 
sumed in  his  favor. 


[She.  Kos.  942,  943,  944.    In  Bank.— Oetober  8,  1904.] 

JAMES  BEN  ALCORN  et  al.,  AppeUants,  v.  HENRY 
BRANDEMAN,  Respondent,  (Case  No.  942);  C.  A. 
HOWARD,  Respondent,  (Case  No.  943) ;  and  B.  QIE- 
SEEE,  Respondent,  (Case  No.  944). 

AonoN  TO  QuntT  Titls — &umcis»CT  or  Oomplaint — Jtjmidemt  vpow 
DiMUBBSE — Cass  ArmMXD. — The  complaints  inTolTed  upon  aaeh 
of  the  present  appeals  being  snbstantianj  the  same  and  intoMng 
the  same  question  as  the  eomplaint  whieh  was  held  snffieient  to  war- 
rant reversal  of  a  judgment  upon  demurrer  m  the  ease  of  Alcom  t. 
Buschke,  133  Gal.  655,  that  case  is  affirmed  and  applied  in  reversal 
of  the  judgments  upon  demurrer  here  inyolved. 

Id. — ^YoiD  Decree  of  PARHix  DisniBunoN — ^Petitiok  bt  ADiciMisimA- 
TOB — Question  as  to  Estoppel  not  Presented  upon  DxicuBmBL — 
Where  the  complaint  set  forth  a  decree  of  partial  dialrHmtioa 
upon  partition  of  the  administrator,  whieh  is  Toid,  and  which  was 
set  up  solely  as  one  of  the  sources  of  the  defendants'  claim  of  titia 
alleged  to  be  without  right,  and  alleged  that  the  plaintiffs  neither 
authorized  nor  were  cognizant  of  them,  and  never  consented,  agreed 
to,  or  approved  thereof,  and  does  not  allege  that  plaintiflii  took 
under  the  decree,  the  question  whether  thej  were  estopped  bj 
taking  thereunder  from  questioning  its  validitj  is  not  prsaestod 
upon  the  demurrer,  and  ean  only  be  raised  bj  appropriate  pifwilJa^ 
and  proof. 

1^ — TriLK  or  Administsator  as  Kdb — Qukhhom  Ihtolvb>  mov  Go- 
me TO  Sufficiency  of  Complaints. — Where  the  plaintiffs  derive 
title  to  two  thirds  of  the  property  from  other  heirs,  and  as  to  one 
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tkird  thereof  hf  eonvejanee  from  the  adminkitiator  as  an  heir, 
qoeetioiui  whieh  may  arise  as  to  the  eifeet  of  th9  decree  of  partial 
distrilmtion  had  at  the  administrator's  request,  upon  his  own 
interest,  and  as  to  whether  the  petition  and  deeree  did  not  operate 
as  a  ratifleation  of  a  deed  under  the  power  of  attorney  involved 
in  the  cases,  do  not  affect  the  snificiencj  of  the  complaints  as  to  the 
other  two  thirds  of  the  propertj,  and  tke  demurrers  thereto  were 
iBBpropeffy 


APPEALS  from  judgments  of  the  Superior  Court  of  Sui 
Joaquin  County.    Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  in  this  eaaai 
and  in  the  ease  of  Alcorn  v.  Buschke,  133  Cal.  655. 

John  B.  Hall,  and  J.  F.  Bamage,  for  Appellants. 

S.  M.  Spurrier,  and  A.  C.  White,  for  Respondents. 

LOBIOAN,  J. — The  appeals  in  all  these  cases  are  taken 
from  judgments  on  demurrers  to  the  complaints,  the  plaintifb 
declining  to  amend,  and,  in  the  main,  no  different  questions 
are  presented  now  than  were  submitted  and  disposed  of  in 
the  case  of  Alcorn  y.  Buschke,  133  Cal.  655,  wherein  the  com- 
plaint, except  as  to  the  names  of  the  defendants  and  the  de- 
scriptions of  the  property,  was  identically  the  same  as  those 
now  challenged  on  these  appeals.  The  allegations  of  the  com- 
plaint, the  grounds  of  attack  upon  it,  and  the  conclusion  of 
the  court  thereon,  are  set  forth  fully  in  the  opinion  in  that 
case,  and  discussion  of  them  here  is  unnecessary.  (In  the 
opinion  in  that  case,  as  reported,  there  are  two  errors  in  dates. 
Tlie  deed  from  Sebree  to  the  plaintiffs  was  June  6,  1900, 
instead  of  June  6,  1890,  as  stated,  and  in  the  first  paragraph 
on  page  657  the  date  of  the  deed  by  Kyle,  as  attorney  in  fact 
to  Jennings,  stated  as  October  17,  1896,  should  be  June  26, 
1896.) 

It  is  contended,  however,  by  respondents  that  one  point  is 
advanced  by  them  on  these  appeals  which  was  not  presented 
or  passed  on  in  the  above  case.  This  is  relative  to  the  effect 
of  a  decree  of  distribution,  the  general  terms  of  which  are 
set  forth  in  the  complaint. 

The  plaintiffs  sue  as  heirs  at  law  and  as  grantees  of  one 
Sebree,  the  remaining  heir  at  law  of  one  McKinney,  who  died 
intestate,  seized  of  the  property  mentioned  in  the  complaint 
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and  other  property.  Pending  the  administration  of  such 
estate,  Sebree,  who  was  administrator  thereof,  petitioned  for 
a  partial  distribution  of  the  estate,  which  was  granted,  the 
decree  distributing  to  the  defendants'  predecessor  the  land 
described  in  the  complaint,  and  to  the  plain tiflb  and  Sebree, 
as  heirs  at  law  of  the  decedent,  other  lands  of  the  estate. 

Notwithstanding  this  court  held  in  Alcorn  v.  Buschke,  133 
Cal.  655,  that  such  decree  was  void  for  the  reasons  therein 
stated,  still  it  is  now  insisted  by  respondents  that  it  neverthe- 
less appears  from  the  allegations  of  the  complaint,  as  they 
construe  them,  that  the  plaintiffs  are  estopped  by  their  own 
conduct,  and  the  conduct  of  Sebree,  from  questioning  the 
validity  of  the  decree  and  asserting  title  to  the  premises  in 
dispute  which  the  defendants  claim  under  it. 

In  this  regard  it  is  claimed  that  they  are  especially  estopped 
from  asserting  claim,  under  the  deed  from  Sabree  to  them, 
of  his  one-third  interest  in  the  property  as  heir  at  law,  because 
of  Sebree 's  conduct  in  petitioning  for  and  obtaining  the  decree 
of  distribution  of  the  particular  land  in  dispute  in  favor  of 
defendants'  predecessor  in  interest,  under  whom  defendants 
claim,  and  of  which  action  and  conduct  on  Sebree 's  part  they 
had  full  notice  and  knowledge  when  they  took  the  conveyance 
from  him. 

And  that  as  to  the  original  interest — two  thirds — which 
plaintiffs  claim  as  heirs  at  law  of  McKinney,  respondents 
insist  that  as  it  equally  appears  from  the  complaint  that 
plaintiffs  actually  took  under  the  decree  the  other  lands  of  the 
estate  particularly  distributed  to  them,  and  took  advantage 
of  and  enjoyed  the  benefit  which  the  decree  gave  them  in  that 
respect,  they  are  estopped  from  now  questioning  its  validity 
as  to  the  interest  acquired  to  the  land  in  dispute  by  the  re- 
spondents under  the  same  decree ;  that  they  could  not  accept 
the  decree  in  as  far  as  it  conferred  advantages  on  them,  and 
repudiate  it  as  far  as  it  attempted  to  confer  advantages  on 
others;  that  they  must  elect  to  be  bound  by  it  in  its  entirety 
or  reject  it  in  its  entirety,  and  having  elected  to  accept  the 
benefits  it  conferred  on  them,  are  estopped  to  dispute  de- 
fendants' rights  under  it,  or  to  now  question  its  validity. 

As  far  as  concerns  the  interest  which  the  plaintiffs  acquired 
to  the  lands  in  dispute  under  their  conveyance  from  Sebree, 
a  question  may  arise,  not  only  as  to  the  effect  of  the  decree 
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of  partial  distribution,  obtained  at  his  request,  upon  whatever 
interest  he  might  have  had  in  the  property  distribated  to  re- 
spondents'  predecessor  under  it,  but  whether  his  petition 
asidng  for  such  distribution  to  defendants'  predecessor  in  in- 
terest and  the  distribution  under  it,  did  not  operate  as  a 
ratification  of  a  deed  made  by  one  Kyle  under  the  power  of 
attorney  set  forth  and  discussed  in  Alcorn  v.  Buschke,  133 
CaL665. 

TUa  would  not,  however,  of  itself  affect  the  saflScieney  of 
the  complaint  in  the  cases  now  under  consideration,  because, 
independent  of  the  one-third  interest  which  plantiffs  claim 
to  have  acquired  from  Sebree,  as  heir  of  McKinney,  the  com- 
idaint  would  still  be  sufficient  to  support  their  claim  as  heirs 
at  law  of  the  said  decedent  for  the  other  two  thirds  of  the  land 
described  in  it,  unless  the  point  made  by  defendants  that  they 
are  estopped  by  the  decree  of  distribution  can  be  availed  of 
on  the  face  of  the  complaint,  and  we  do  not  perceive  that 
it  can. 

While  the  complaint  sets  forth  in  general  the  proceedings 
for  distribution,  and  shows  that  distribution  of  the  land  in 
question  was  made  to  respondents'  predecessor  in  interest, 
and  that  other  lands  were  distributed  under  it  to  plaintiffs 
and  Sebree,  there  is  nothing  whatever  to  indicate  that  the 
I>laintiffs  actually  took  any  lands  under  said  decree,  or  derived 
any  advantage  or  benefit  under  it.  The  proceedings  in  par- 
tial distribution  were  averred  by  plaintiffs,  in  their  complaint 
to  quiet  title,  solely  as  being  one  of  the  sources  of  respondents' 
olaim  of  title  to  the  property  in  question,  and  which  proceed- 
ings they  alleged  were  totally  void ;  that  they  neither  author- 
isEcd  nor  were  cognizant  of  them,  and  never  consented,  agreed 
to,  or  approved  of  the  object  thereof. 

Under  these  circumstances  the  benefit  of  the  rule  of  law 
which  respondents  contend  for  is  not  available  to  them  upon 
the  face  of  the  pleading.  If  the  facts  (which  they  incorrectly 
infer  are  all  set  forth  in  the  complaint,  and  upon  which  as- 
sumption they  make  the  claim  of  estoppel)  exist,  they  will 
have  an  opportunity  of  availing  themselves  of  the  rule  of  law 
eontended  for,  by  appropriate  pleading  and  proof. 

This  additional  point  now  urged  on  these  appeals  being 
without  present  merit,  and  as  all  the  other  points  made  to 
sustain  the  judgment  have  heretofore  been  disposed  of  a^ 
CXLV.  CaL-^J 
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versely  to  respondents  in  the  case  of  Aleom  v.  Buschke,  133 
Cal.  655f  the  judgments  in  the  three  above-entitled  eauses 
are  reversed,  and  they  are  remanded,  with  directions  to  the 
lower  court  to  overrule  the  demurrers  interposed  in  each 


Henshaw,  J.,  Shaw,  J^  Angellotti,  J.,  McFarland,  J^  and 
Van  Dyke,  J.,  concurred 

Beatty,  C.  J.,  dissented. 


[Grim.  No.  969.    In  Baak^-Oetober  8,  1904.] 

THE    PEOPLE,  Bespondent,  v.   CHABLES    COULTEB^ 

Appellant 

CK&Jif AL  Law — ^BuBfiLABT— DBomxK  or  Omovsi — SurfiiflinoT  of  En- 
DKNOB— Biu.  or  ExcwfONs — ^Bkvxxw  upon  Appeal. — ^Where  tb« 
defendant  was  eonyietad  of  the  crime  of  burglary  in  the  seeond 
degree,  and  tbe  onlj  question  raised  upon  appea^.  is  as  to  whether 
the  verdict  is  contrary  to  the  endenee,  and  the  judgment-roll  and 
bill  of  exceptions  show  aiBrmatH^lj  that  the  bill  of  exceptions  does 
not  contain  all  the  evidence,  and  the  bill  of  exceptions  purports 
only  to  state  that  the  testimony  given  at  the  trial  included  evidence 
directed  sokly  to  the  time  of  the  offense,  and  tending  to  show  bur- 
glary of  the  first  degree,  other  questions  as  to  the  insufficiency  of 
the  evidence  to  support  the  verdict  are  not  raised,  and  cannot  be 
reviewed  upon  the  appeaL  [Beatty,  0.  J.,  Heashaw,  J.,  and  Lori- 
gan,  J.,  dissenting.] 

Id. — ^VtaoiOT  Favokablb  to  Ddsmdamt. — ^The  defendant  cannot  eon- 
plain  that  tke  verdiet  was  more  favorable  to  him  than  tke  eridaaee 
warranted. 

ID«— Pbksuxptioms  as  to  EvmEMOB  DC  Bnji  or  ExoBPnoifs^-Thoagh 
the  general  rule  is,  that  the  bill  of  exceptions  is  presumed  to 
contain  all  of  tho  evidence,  even  if  it  does  not  so  state,  where  it 
purports  to  give  the  substance  of  the  evidence,  or  what  it  tends  te 
show;  yet  this  rule  does  not  apply  where  the  bill  by  its  terms  is 
limited  to  the  statement  of  a  portion  of  the  material  evids—e 
included  in  the  testimony  given  at  the  triaL  In  such  case  'he 
presumption  is  only  as  to  the  completeness  of  the  record  as  to  the 
evidence  upon  the  particular  matter  to  which  by  its  terms  the  bill 
is  limited;  and  it  must  be  presumed  that  the  omitted  evidenee 
was  sufficient  to  sustain  the  verdict  of  the  jury  in  all  other  respeeli. 
[Beatty,  C.  J.,  Henshaw,  J.,  and  Lorigan,  J.,  dissenting.] 
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^^— BuBDur  xfffjfs  DxfKNDAiiT— Duty  of  "Djbvbict  Attoenst. — ^Where 
th«  defendant's  motion  for  a  new  trial  is  denied,  it  devolyei  upon 
Mm  to  present  a  draft  of  a  bill  of  ezeeptions  purpor6ng,  at  least, 
to  contain  a  fair  statement  of  the  evidence  material  to  the  question 
whieh  he  desires  to  have  determined  upon  appeal.  Though  it  is  the 
duty  of  the  district  attorney  to  see  that  the  evidence  is  complete 
as  to  all  such  matters,  it  is  not  his  duty  to  prepare  a  bill  of 
CQBeeptions;  and  his  duty  is  confined  to  proposing  such  amendments 
in  regard  to  tha  particular  matter  set  forth  in  the  bill  As  will  show 
the  truth  as  to  those  matters.  [Beatty,  G.  J.,  Henshaw,  J.^  and 
Lorigan,  J.,  dissenting.] 

bu— PupABAnoiir  or  Bnii  or  Exciptions— Duty  or  Judqi.— A  bill  of 
SKceptionB  need  not  in  any  case  state  all  of  the  evidence  word  for 
word.  Am  to  those  matters  concerning  which  there  is  no  dispute,  the 
bill  should  merely  contain  the  briefest  statement  as  to  its  effect; 
and  as  to  the  matters  as  to  which  the  dispute  exists,  the  statem<  ct 
should  be  sufficiently  elaborate  to  show  the  facts.  It  is  the  dutj 
of  the  judge  settling  the  bill  to  strike  out  all  unnecessary  matter, 
and  to  see  that  it  is  no  more  lengthy  than  the  necessities  of  the  case 
require. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    William  P.  Lawlor,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court. 

H.  H.  MeCloskey,  for  Appellant 

U.  S.  Webby  Attorney-General,  for  Respondent. 

ANGBLLOTTI,  J.— The  defendant  was  convicted  of  the 
erime  of  burglary  of  the  second  degree  and  adjudged  to  suffer 
imprisonment  in  the  state  prison  for  three  years.  He  appeals 
from  the  judgment  and  from  an  order  denying  his  motion  for 
t  new  trial. 

The  motion  for  a  new  trial  was  made  upon  several  grounds, 
one  being,  **That  the  verdict  is  contrary  to  the  evidence." 
This  is  the  only  ground  relied  on  upon  this  appeal,  counsel 
for  defendant  stating  in  his  brief  that  the  venue  was  not 
shown,  the  date  of  offense  was  not  shown,  the  ownership  of 
the  property  entered  or  of  the  property  taken  was  not  proven, 
the  right  of  the  defendant  to  take  the  articles  was  not  ques- 
tioned, and  that  no  wrongful  intent  was  shown. 

An  examination  of  the  bill  of  exceptions  discloses  the  fact 
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that  the  bill  does  not  purport  to  state  all  the  erideQoe.  So 
far  as  applicable  to  the  questions  involved  in  this  appeal,  it 
is  as  follows,  viz. : — 

"The  opening  statement  was  made  by  the  district  attorney, 
and  witnesses  were  then  sworn  and  examined  on  behalf  of  the 
people,  and  the  people  rested. 

''Witnesses  for  the  defendant  were  then  sworn  and  exam- 
ined and  the  defendant  rested. 

''Witnesses  were  then  sworn  and  examined  in  rebuttal. 

"Whereupon  the  testimony  was  closed. 

"The  testimony  given  during  the  trial  included  the  fol- 
lowing:— 

"Joseph  Catania  testified  as  follows: — 

"  'Q.  About  what  time  in  the  morning  was  it  when  jom 
heard  this  glass  crack,  you  think  t 

"  'A.  It  was  just  about  exactly  ten  minutes  to  five.' 

"The  witness  further  testified  that  not  more  than  two  or 
three  minutes  after  he  saw  the  defendant  put  a  wire  through 
the  window,  pull  out  articles  and  hand  them  to  another  man. 

"(Jeorge  C.  Douglass,  the  police  officer  who  arrested  the 
defendant,  testified  that  it  was  about  twenty-five  minutes 
past  five  when  Catania  ran  up  to  him  and  told  him  about  the 
burglary. 

"When  the  testimony  was  all  in  the  cause  was  argued  and 
submitted  by  the  respective  counsel." 

The  copy  of  the  minutes  of  the  trial  contained  in  the  ^adg- 
ment-roU  shows  that  three  witnesses  were  sworn  and  ex^^sined 
on  behalf  of  the  people,  twelve  witnesses  on  behalf  of  the  de- 
fendant, and  five  witnesses  for  the  people,  in  rebuttal. 

It  is  apparent  that  there  was  no  attempt  to  state  in  the  bill 
of  exceptions  the  evidence  given  upon  the  trial,  and  that  the 
only  object  of  inserting  the  particular  portion  set  out  was 
to  point  out  some  particular  error  relied  on,  and  claimed  to 
be  an  error  by  reason  of  that  particular  testimony,  A  biD  of 
exceptions  must  contain  so  much  of  the  evidence  only  as  is 
necessary  to  present  the  questions  of  law  upon  which  the 
exceptions  were  taken  (Pen.  Code,  sec.  1175),  and  where  U 
is  made  to  appear  affirmatively  that  only  a  portion  of  the 
material  evidence  is  included,  and  that  there  has  been  no 
attempt  to  state  anything  about  the  nature  of  the  omitted 
pvidence  or  its  effect,  it  is  clear  that  the  portion  inserted  is 
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80  inserted  for  another  purpose  than  that  of  supporting  (he 
daim  that  the  verdict  is  contrary  to  the  evidence  in  fomke 
other  respect  than  that  as  to  which  the  inserted  evidence  ia 
applicable. 

It  will  be  observed  that  the  inserted  evidence  is  directed 
solely  to  the  question  of  time,  the  substance  thereof  being  that 
it  was  not  later  than  a  few  minutes  after  five  o'clock  a.  m. 
when  the  burglaiy  was  committed.  It  may  well  be  that,  under 
the  authorities,  it  will  be  presumed  that  the  inserted  evidence 
was  all  the  evidence  introduced  on  the  question  as  to  the  time 
of  the  commission  of  the  offense,  and,  therefore,  as  to  whether 
the  burglary  was  of  the  first  or  second  degree.  The  crime  be- 
ing alleged  to  have  been  committed  on  the  fourteenth  day  of 
February,  1902,  this  evidence  showed  a  burglary  conmiltied 
between  sunset  and  sunrise,  which  was  a  burglary  of  the  finit 
degree,  while  the  verdict  was  that  the  defendant  was  guilty 
of  burglary  of  the  second  degree  only.  The  only  claim  really 
presented  by  this  biU  of  exceptions  is,  that  by  reason  of 
the  fact  that  all  of  the  evidence  given  upon  the  question  of 
time  showed  that  the  defendant  was  guilty  of  the  more  serious 
offaise  of  burglary  of  the  first  degree,  instead  of  the  lesser 
offense  of  burglary  of  the  second  degree,  of  which  he  was 
convicted,  the  verdict  was  ** contrary  to  law  or  evidence.''  It 
is  well  settled  that  a  defendant  cannot  complain  where  the 
determination  of  his  case  was  more  favorable  to  him  than  the 
evidence  warranted  {People  v.  Muhlner,  115  Gal.  303,  and 
cases  there  cited),  but  we  can  conceive  of  no  other  reason  for 
the  statement  that  the  evidence  given  included  the  portion 
inserted  as  to  time,  than  the  desire  to  present  on  this  appeal 
the  question  as  to  whether  the  evidence  as  to  time  was  such  as 
to  render  the  verdict  contrary  to  the  evidence.  We  adhere  to 
the  rule  declared  in  People  v.  Muhlner,  115  Cal.  303,  and  other 
cases,  and  can  therefore  see  no  reason  why  the  fact  that  the 
evidence  as  to  time  was  as  stated  in  the  bill  of  exceptions,  ren- 
ders the  verdict  contrary  to  the  evidence. 

The  claim  of  defendant's  counsel  now  appears  to  be,  that 
where  a  defendant  has  specified  as  one  of  the  grounds  of  his 
motion  for  a  new  trial  that  the  verdict  is  contrary  to  the  evi- 
dence, without  specifying  either  in  his  motion  or  in  his  bill  of 
exceptions  the  particulars  wherein  the  evidence  is  claimed  to 
be  insufficioit,  this  not  being  necessary  in  criminal  cases,  it 
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will  be  oondnsively  presumed  on  appeal  that  the  bill  of  excep- 
tioiis  contains  the  substance  of  the  evidence  as  to  every  fact 
put  in  issue  by  ike  inf&rmation  or  indictment  and  the  plea  of 
not  guilty,  unless  it  be  stated  that  facts  conoeming  which  no 
evidence  is  inserted  were  proven^  or  that  evidence  was  intro- 
duced tending  to  prove  them. 

The  true  rule  does  not,  we  are  satisfied,  go  to  the  extent 
claimed  by  counsel.  Where  the  trial  court  denies  the  motion 
of  a  defendant  for  a  new  trial,  it  devolves  on  him,  if  he  wishes 
to  have  ihe  action  of  the  court  reviewed  on  appeal,  to  present 
the  draft  of  a  bill  of  exceptions  purporting,  at  least,  to  con- 
tain a  fair  statement  of  the  evidence  material  to  the  deter- 
mination of  the  questions  desired  to  be  determined  on  appeal. 
Although  he  may  have  specified  in  his  motion  insufficiency  of 
the  evidence  as  one  of  his  grounds  for  a  new  trial,  there  is  no 
law  requiring  him  to  further  press  this  ground  on  appeal 
after  the  ruling  against  him  by  the  trial  court,  and  in  the 
great  majority  of  cases  it  would  be  useless  to  so  do,  in  view 
of  the  well-settled  rule  that  the  appellate  court  will  not 
disturb  the  action  of  the  trial  court  as  to  matters  concerning 
which  there  was  simply  a  conflict  of  evidence.  If,  therefore, 
notwithstanding  the  statement  of  that  ground  in  his  motion, 
he  should  after  the  denial  of  his  motion  present  a  bill  of  excep- 
tions containing  absolutely  no  evidence,  and  the  bill  of  ex- 
ceptions presented  to  the  appellate  court  contained  no  evi- 
dence or  any  reference  thereto,  except  a  statement  that  wit- 
nesses were  sworn  and  examined,  there  would  be  no  presump- 
tion that  there  was  in  fact  no  evidence  given  on  the  triaL  The 
presumption  would  rather  be,  that  the  defendant  had  aban- 
doned this  particular  ground  for  a  new  trial,  and  that  all 
reference  to  the  evidence  had  therefore  been  intentionally 
omitted.  The  presumptions  are  all  in  favor  of  the  correct- 
ness of  the  action  of  the  trial  court,  and  it  is  not  to  be  pre- 
sumed that  such  court  has  refused  to  allow  the  insertion  of 
such  evidence  as  the  defendant  may  have  desired,  so  far  as  the 
same  is  necessary  to  the  determination  of  any  question  sought 
to  be  presented  on  the  appeal.  It  would  not  be  incumbent  on 
the  district  attorney  in  such  a  case  to  propose  amendments 
in  order  to  make  the  bill  show  the  evidence.  It  is  not  for  him 
to  prepare  a  bill  of  exceptions  for  the  defendant.  His  duty  is 
confined  to  proposing  such  amendments  in  regard  to  the  mat- 
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ten  set  forth  in  the  hiU  ea  inU,  make  the  bill  show  the  troth 
Off  to  those  matters. 

And  so  when  the  bill  proposed  hy  the  defendant  in  terms 
purports  to  give  the  evidence  as  to  only  one  matter  or  issne 
out  of  many,  and  is  expressly  confined  to  that  purpose,  as  we 
think  it  is  in  the  case  at  bar,  there  can  be  no  presumption  aris- 
ing from  the  absence  from  the  bill  of  evidence  on  the  other 
issues  that  there  was  in  fact  no  evidence  thereon.  In  such  a 
ease  the  presumption  is  only  as  to  the  completeness  of  the 
record  as  to  the  evidence  upon  the  particular  matter  to  which, 
by  its  terms,  the  bill  is  limited. 

If,  on  the  other  hand,  the  proposed  biU  can  be  said  to  fairly 
purport  to  give  the  substance  of  the  evidence  in  the  case,  or 
to  state  what  the  same  tended  to  show,  the  matter  of  the  in- 
sofficien<7  of  the  evidence  to  sustain  the  verdict  is  presented, 
and  the  district  attorney  must  see  that  the  bill  truly  presents 
the  actual  condition  as  to  the  evidence  on  all  the  issues,  for 
under  the  authorities  it  will  be  presumed  on  appeal  that  the 
bill  of  exceptions  does  contain  all  the  evidence,  even  though 
there  be  no  statement  therein  to  the  effect  that  no  other 
evidence  was  given.  The  true  rule,  we  are  satisfied,  goes  no 
further  than  this.  In  this  state  it  is  not  essential  that  the  bill 
should  in  terms  state  that  the  evidence  contained  therein  was 
all  the  evidence  given.  It  is  enough  to  raise  the  presumption 
that  it  does  contain  all  the  evidence  that  the  bill  on  its  face 
fairiy  purix)rts  to  state  the  evidence  or  its  effect.  But  there 
can  be  no  good  reason  for  a  rule  establishing  a  conclusive  pre- 
sumption to  the  effect  that  a  bill  of  exceptions  does  contain 
all  the  evidence  in  a  case  simply  because  insufficiency  of  evi- 
dence was  one  of  the  grounds  specified  in  the  motion  for  a 
new  trial,  where  the  bill  affirmatively  shows  that  the  fact  is 
otherwise,  and  that  it  does  not  contain  all  the  evidence,  and 
the  rule  invoked  by  defendant's  counsel  has  never  been  held 
to  include  such  a  case.  All  that  was  said  in  the  three  cases 
principally  relied  upon  by  defendant  was  said  with  reference 
to  eases  very  different  from  this,  and  the  language  used  therein 
by  this  court  must  be  read  in  connection  with  the  facts  of 
those  eases.  In  People  v.  Fisher,  51  Cal.  319,  it  fully  appears 
from  the  opinion  that  the  bill  of  exceptions  did  purport  to 
contain  the  evidence,  for  it  stated  that  the  several  witnesses 
testified  in  substance  as  therein  stated.    There  was  nothing  in 
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the  bill  from  which  it  could  be  reasonably  inferred  that  there 
was  other  evidence.  It  was  in  reply  to  the  contention  of  the 
attorney-general  that,  in  the  absence  of  an  affirmatiye  state- 
ment that  there  was  no  other  evidence,  it  must  be  presumed, 
in  accordance  with  the  rule  that  formerly  prevailed  in  several 
states,  that  there  was  such  evidence  sufficient  to  support  the 
verdict,  that  the  opinion  of  the  court  was  directed,  and  the 
language  there  used  cannot  be  held  applicable  to  a  case  where 
the  bill  affirmatively  shows  that  it  does  not  state  all  the  evi- 
dence or  the  effect  thereof. 

In  People  v.  Buckley,  116  Cal.  146,  the  record  shows  that 
the  bill  did  purport  to  give  the  substance  of  the  testimony  of 
each  witness,  and  the  statement  of  evidence  constituted  over 
scvei:ty-five  pages  of  the  transcript,  ending  with  the  words, 
"This  closed  the  testimony." 

In  People  v.  Oriffith,  122  Cal.  214,  over  fifty  pages  of  the 
transcript  consisted  of  evidence,  and  it  was  stated  at  the  end 
that  "This  was  all  the  evidence." 

These  cases  bear  no  analogy  to  the  case  at  bar.  This  is  a 
case  where  the  record  shows  affirmatively  that  there  was  evi- 
dence, presumably  material,  that  is  not  contained  in  the  bill, 
and  in  support  of  the  action  of  the  trial  court  it  must  further 
be  presumed  that  such  evidence  so  omitted  was  sufficient  to 
sustain  the  verdict  of  the  jury.  The  mere  fact  that  the  evi- 
dence as  to  the  time  of  the  commission  of  the  offense  was  as 
stated  in  the  bill,  which  is  under  our  views  the  only  point 
made  by  the  insertion  of  the  portion  of  the  evidence  contained 
therein,  would  not  warrant  the  granting  of  a  new  triaL 

The  judgment  and  order  are  affirmed. 

Shaw^  J.^  McFarland,  J.,  and  Van  Dyke,  J.,  eoncurred. 

DISSENTING    OPINION. 
(Rled  October  20,  1904.) 

BEATTY,  C.  J.— I  dissent.  Aside  from  the  special  im- 
portance of  this  r.ppeal  to  the  defendant,  the  case  is  of  gen- 
eral importance  on  account  of  the  question  of  practice  which 
it  involves — a  question  destined  apparently  never  to  reach  a 
definite  settlement  in  this  court.  There  is  no  doubt  that  a 
defendant  in  a  criminal  case  who  has  moved  for  a  new  trial 
on  the  ground  that  the  verdict  is  contrary  to  the  evidence  is 
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entitled  to  a  reversal  of  the  order  denying  his  motion  when  it 
appears  by  the  record  on  appeal  that  there  was  a  total  failure 
of  proof  as  to  any  material  allegation  of  the  indictment  or 
information.  But  there  has  long  been  a  question  as  to  the 
method  by  which  the  record  in  such  case  can  be  made  to  show 
the  failure  of  proof.  In  civil  cases  a  party  moving  for  a  new 
trial  on  the  ground  that  the  verdict  or  other  decision  is  con- 
trary to  the  evidence  (except  when  he  moves  on  the  minutes 
of  the  court)  must  prepare  a  statement  or  bill  of  exceptions 
as  a  foundation  for  the  motion,  and  must  specify  therein  the 
particular  findiugs,  or,  in  case  of  a  general  verdict,  the  par- 
ticular issues,  as  to  which  he  claims  that  the  decision  is  con- 
trary to  the  evidence.  If  he  neglects  to  make  ^uch  speeifica- 
laon,  his  motion  as  to  this  ground  fails;  but  if  he  makes  a 
sufScient  specification,  it  devolves  upon  the  party  resisting 
the  motion  to  see  to  it  that  the  proposed  statement  or  bill  of 
exceptions  is,  if  necessary,  so  amended  before  settlement  as 
fairly  to  show  all  the  evidence  in  support  of  the  finding  or 
verdict.  And  on  appeal  the  presumption  is,  that  there  was  no 
evidence  given  at  the  trial  upon  the  controverted  issues,  ex- 
cept that  which  is  contained  in  the  settled  statement  or  bill 
of  exceptions.  The  propriety,  convenience,  and  economy  of 
this  rule  in  civil  cases  is  universally  recognized,  and  there  is 
no  reason  why  the  same  rule  should  not  obtain  in  criminal 
eases  so  far  as  it  can  be  made  applicable  in  view  of  the  differ- 
ent order  of  procedure  prescribed  in  moving  for  a  new  trial. 
In  civil  cases  the  motion  is  made  after  judgment;  in  crimins^l 
cases  it  must  be  made  before  judgment  and  without  any  set- 
tled statement  or  bill  of  exceptions,  so  that  the  only  specifi- 
cation of  particular  allegations  respecting  which  it  is  claimed 
that  the  proof  has  failed  are  such  as  counsel  may  make  in  the 
course  of  his  oral  argument  It  would  have  been  a  wise  pro- 
vision if  the  statute  had  required  the  defendant  in  proposing 
a  biU  of  exceptions  to  the  order  denying  his  motion  to  specify 
the  particular  allegation  or  allegations  of  the  indictment  or 
information  which  he  claimed  to  be  unsupported  by  tiie  evi- 
dence ;  for  then  the  district  attorney  would  have  had  the  same 
guide  in  proposing  amendments  to  the  bill  that  the  resisting 
party  has  in  civil  cases,  and  the  justice  and  propriety  of 
applying  to  the  settled  bill  the  same  presumption  that  at- 
taches in  civil  cases  would  have  been  unquestioned.     But, 
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imfortimately,  no  snch  provision  has  ever  been  made,  and 
sinee  the  yerdict  may  be  attacked  in  this  oonrt  nx>on  any 
ground  the  defendant  may  select,  it  devolves  upon  the  district 
attorney,  according  to  one  line  of  decisions,  to  see  that  the 
proposed  bill  is,  if  necessary,  so  amended  as  to  contain  some 
evidence,  if  evidence  there  was,  sufficient  to  support  the  ver- 
dict upon  every  material  issue.  These  decisions,  it  will  be 
seen,  bring  the  practice  into  close  analogy  with  the  practice  in 
civil  cases,  and  are  founded  upon  the  doctrine  that  when  the 
motion  for  a  new  trial  is  based  upon  an  alleged  failure  of  the 
evidence,  the  presumption  here  is,  and  ought  to  be,  that  if 
the  settled  bill  of  exceptions  contains  no  evidence  tending  to 
prove  a  material  allegation  of  the  indictment,  then  that  there 
was  no  such  evidence.  The  principle  of  these  decisions  is  the 
same  that  in  the  law  of  evidence  imposes  the  burden  of  proof 
upon  the  party  holding  the  afSrmative  of  the  issue.  Another 
line  of  decisions  reverses  this  principle  in  its  application  to 
this  particular  matter  of  procedure,  and  imposes  upon  the 
defendant  the  task  of  demonstrating  by  the  record  the  nega- 
tive proposition  that  there  was  no  evidence  to  support  one  or 
more  of  the  material  allegations  of  the  indictment  or  informa- 
tion, and  is  based  upon  the  doctrine  that  in  this  court  the 
presumption  is,  and  ought  to  be,  that  there  was  abundant  evi- 
dence given  at  the  trial  to  support  the  verdict,  although  none 
is  contained  in  the  record,  unless  it  is  affirmatively  shown  by 
the  bill  of  exceptions  that  it  contains  all  the  evidence. 

It  may  be  conceded  that  the  language  of  the  statute  affords 
as  much  support  to  either  of  these  conflicting  lines  of  decision 
as  it  does  to  the  other,  and  it  may  also  be  true  that  either  rule, 
if  consistently  maintained,  would  protect  the  rights  of  de- 
fendants. But  when  counsel,  in  reliance  upon  recent  and 
deliberate  decisions  of  the  court  reviewing  and  commenting 
upon  previous  and  conflicting  decisions,  has  brought  himself 
within  the  protection  of  the  rule  first  above  stated,  we  are  not 
justified  in  denying  his  appeal  upon  the  ground  that  the  bill 
of  exceptions  does  not  respond  to  the  test  which  we  have  dis- 
carded. 

It  is  not,  however,  on  account  of  the  particular  injustiee 
which  in  my  opinion  this  defendant  has  suffered  in  conse- 
quence of  the  changed  views  of  the  court,  that  I  feel  com- 
pelled to  give  full  expression  to  the  reasons  for  my  dissent 
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The  more  important  consideration,  as  regards  the  public,  is, 
that  in  a  mere  matter  of  procedure,  where  a  rule  once  estab- 
lished should  be  adhered  to  unless  its  enforcement  is  found  to 
inyolve  grave  inconvenience,  we  are  hy  this  decision  discard- 
ing a  plain,  simple  and  convenient  rule,  and  substituting  in 
its  place  one  difficult  of  comprehension,  more  difficult  of  ap- 
plication, productive  of  increased  trouble  and  delay  in  tiie 
disposition  of  criminal  causes,  and  of  increased  exp^tse  to 
the  counties  of  the  state.  For  what  is  the  test  now  prescribed 
for  determining  whether  there  was  a  failure  of  evidwiee  as  to 
a  material  allegation  of  the  charge t  ''It  is  not  essential,"  the 
court  say,  ''that  the  bill  should  in  terms  state  that  the  evi- 
dence contained  therein  was  all  the  evidence  given.  It  is 
enough  to  raise  the  presumption  that  it  does  contain  all  the 
evidence  that  the  bill  on  its  face  fairly  purports  to  state  the 
evidence  or  its  effect."  This,  then,  is  the  test  of  sufficiency 
for  future  cases.  The  old  rule  which  required  the  bill  to 
show  expressly  that  it  contained  all  the  evidence — a  rule 
which  at  least  had  the  merit  of  simplicity  and  certainty — 
is  abandoned,  and  in  its  place  is  substituted  the  requirement 
that  the  bill  must  on  its  face  fairly  purport  to  state  the  evi- 
dence or  its  effect.  But  when  will  a  bill  fairly  purport  to 
state  the  evidence  or  its  effect  Y  The  criterion  proposed  is  as 
uncertain  as  the  length  of  the  chancellor's  thumb,  and  if  a 
bill  stops  short  of  an  explicit  statement  that  it  contains  all 
the  material  evidence,  there  will  be  varying  opinions,  accord- 
ing to  the  composition  of  the  court,  as  to  what  it  fairly  pur- 
ports to  contain.  Some  way  or  other,  however,  the  bill  must 
be  such  as  to  induce  the  presumption  that  i^  contains  aU  the 
evidence^  and  since  counsel  generally  prefer  to  leave  nothing 
to  chance  that  can  easily  be  made  secure,  the  practice  here- 
after will  be  to  put  in  all  the  evidence,  in  order  to  insure  the 
insertion  at  the  end  of  the  bill  of  the  old  formula,  "The  fore- 
going was  all  the  material  evidence  introduced  at  the  trial," 
or  some  statement  equally  explicit.  In  short,  we  shall  have 
fallen  back  into  the  old  rut  from  which  an  adherence  to  the 
decision  in  People  v.  Fisher,  51  Cal.  319,  would  have  «xtri- 
eated  us,  and  we  shall  have  hereafter  the  same  inordinately 
buUy  records  that  have  afflicted  the  court  for  so  many  years, 
with  all  their  attendant  inconvenience  to  the  parties  and  ex- 
pense to  the  ooonties  of  the  state  for  copying,  printing,  etc. 
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aod  the  consequent  delay  in  bringing  up  the  record  for  re- 

And  what  is  the  reason  to  be  gathered  from  the  opinion  of 
the  court  for  this  abandonment  of  a  plain  and  simple  rule^ 
based  upon  a  reasonable  presumption,  in  favor  of  a  rule  so 
vague  and  uncertain,  and  necessarily  involving  the  mischiev- 
ous consequences  which  years  of  experience  have  taught  us 
are  entailed  by  a  practice  based  upon  the  opposite  presump- 
tion! 

Partly,  it  would  seem,  the  present  opinion  of  the  court, 
like  the  opinion  in  Department,  is  based  upon  the  assumption 
thai  the  bill  of  exceptions  as  it  appears  in  the  record  before 
us  IS  purely  the  work  of  defendant's  counsel.  It  is  spoken  of 
as  his  bill,  and  its  assumed  deficiencies — attributed  in  the 
Department  opinion  to  an  attempt  on  his  part  to  throw  upon 
the  district  attorney  the  labor  of  putting  into  the  bill  the 
evidence  which  it  was  his  duty  to  have  set  forth  in  the  draft 
as  proposed  by  him — are  now  accounted  for  on  the  supposi- 
tion (unwarranted,  I  think)  that  it  was  prepared  for  the 
sole  purpose  of  presenting  a  point  which  counsel  have  never 
made, — the  point,  that  is  to  say,  that  a  conviction  of  burglary 
in  the  second  degree  cannot  be  upheld  in  view  of  testimony 
showing  that  it  was  committed  between  sunset  and  sunrise. 

It  ought  not  to  be  necessary  to  call  attention  to  the  fact 
that  a  settled  bill  of  exceptions  is  the  result  of  the  joint  ef- 
forts of  counsel  for  defendants,  the  district  attorney,  and  the 
tria?  judge.  It  may  contain  no  part  of  the  bill  as  proposed 
by  the  defendant, — it  may  contain  more  or  less  than  the 
defendant's  draft.  It  is  not  what  he  states*  but  what  the 
court  states,  to  have  been  the  evidence  bearing  upon  the  sev- 
eral exceptions  reserved. 

But  conceding  that  it  may  have  been  the  intention  of  coun- 
sel to  urge  in  this  court  the  absurdly  untenable  proposition 
with  reference  to  which  the  court  supposes  the  bill  was 
framed,  it  still  does  not  follow  that  it  was  the  only  point  upon 
which  he  was  relying  for  a  reversal.  On  the  contrary,  the 
district  attorney  and  the  trial  judge  were  plainly  informed 
by  the  only  means  known  to  the  law  that  he  was  also  relying 
upon  the  point  that  the  verdict  was  contrary  to  the  evidence, 
and  if  he  wholly  failed  to  set  out  any  of  the  evidence  which 
tended  to  siipi ')rt  the  verdict  he  was  clearly  within  his  rights 
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in  omitting  to  do  so,  according  to  the  very  latest  decisions  of 
this  court  bearing  ux>on  the  point. 

In  People  v.  Fisher,  51  CaL  319,  in  which  the  court  con- 
sidered and  construed  the  provisions  of  the  Penal  Code  rela- 
tive to  the  settlement  of  bills  of  exceptions,  the  ground  of  the 
decision  was  thus  stated:  "The  presumption  in  this  court  is 
that  there  was  no  evidence  introduced  in  support  of  a  fact 
in  issue,  unless  the  bill  of  exceptions  contains  the  substance 
of  the  evidence  introduced  to  prove  the  fact,  or  states  that 
the  fact  was  proven,  or  that  evidence  was  introduced  tending 
to  prove  it."  And  the  rule  based  upon  this  statement  of  the 
presumption  attaching  to  bills  of  exceptions,  was  laid  down  in 
accordance  with  its  principle, — ^the  principle,  that  is  to  say, 
which  in  the  law  of  evidence  imposes  the  burden  of  proof 
upcin  the  party  holding  the  affirmative  of  the  issue.  In  con- 
formity to  this  principle  it  was  declared  to  be  the  duty  of  the 
district  attorney,  when  the  ground,  or  one  of  the  grooinds,  of 
the  motion  for  a  new  trial  was  insufficiency  of  the  evidence, 
to  have  a  statement  inserted  in  the  bill  of  exceptions  that  the 
facts  as  to  which  there  was  no  controversy  were  proven,  with 
thb  substance  of  the  evidence  as  to  the  controverted  facts, — 
or  sufficient  of  the  evidence  to  establish  them  prima  fade, 
which  is  all  that  is  necessary  in  a  criminal  case  to  prevent  a 
reversal  in  this  court.  And  the  opinion  of  the  court  pointed 
out  how  easily,  and  in  what  little  space,  a  perfect  case  for 
the  people  could  be  put  into  the  record  if  the  case  had  in  fact 
been  proved.  The  opinion  of  the  court  recognized  the  fact — 
familiar  to  all — ^that  the  controversy  in  regard  to  the  suffi- 
ciency of  the  evidence  is  usually  confined  to  some  one  or  two 
facts, — ^the  venue,  for  instance, — ^and  that  as  to  other  facts 
it  is  sufficient  to  state  in  three  words  that  they  were  proven, 
while  as  to  the  controverted  facts  it  properly  devolves  upon 
the  district  attorney  to  have  inserted  in  the  bill  enough  of  his 
evidence  to  sustain  the  verdict.  It  was  plain,  also,  that  the 
practice  thus  enjoined,  if  conformed  to,  would  not  only 
shorten  the  statement  of  the  evidence  and  lessen  the  expense 
of  copying  and  printing,  but  would  lighten  the  task  of  the 
district  attorney  and  the  trial  judge,  as  well  as  the  counsel 
for  .^e  defendant.  This  wise  and  commendable  decision  was 
followed  in  People  v.  English,  52  Cal.  211,  and  then  it  ap- 
pears to  have  been  forgotten.    A  new  court  came  in  with  the 
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new  eonstdtutiony  and  People  y.  Fieher  and  People  ▼.  English, 
without  citation  or  reference,  were  silently  overruled  by  a 
reversion  to  the  old  rule  as  stated  in  People  v.  WUUams,  45 
CSal.  25,  and  quoted  in  the  Department  opinion  in  this  case. 
(See  People  v.  Leong  Sing,  77  Cal.  117;  People  v.  Carroll, 
80  Cal.  153;  People  v.  TonielU,  81  CaL  279.)  But  when  the 
attention  of  the  present  court  was  again  called  to  the  Fisher 
and  English  cases,  and  to  the  manifest  advantages  of  the  rule 
of  practice  which  th^  enjoined,  we  gave  them  our  unequivo- 
cal indorsement.  (See  People  v.  Buckley,  116  Cal.  146,  and 
People  V.  OriffUh,  122  Cal.  214.)  An  attempt  is  made  in  the 
opinion  of  the  court  to  distinguish  these  cases  by  arguing 
that  the  bills  of  exceptions,  as  contained  in  the  several  records, 
covered  a  large  number  of  pages,  and  fairly  purported  to 
contain  all  the  evidence.  But  this  ignores  tiie  principle  of 
those  decisions.  If  they  had  been  based  upon  the  doctrine 
here  asserted,  that  the  bill  must  demonstrate  that  there  was 
no  evidence  given  at  the  trial  to  prove  the  material  allega- 
tions of  the  charge,  it  would  have  been  necessary  for  the  court 
to  dispose  of  the  contention  of  the  attorney-general  that  the 
record  did  not  purport  fairly,  or  otherwise,  to  contain  all  the 
evidence.  It  will  be  seen,  however,  by  reference  to  the  several 
opinions,  that  they  put  this  argument  aside  as  having  no 
bearing  upon  a  conclusion  founded  solely  upon  the  doctrine 
that,  whtn  the  ground  of  the  motion  for  a  new  trial  is  fail- 
ure of  proof,  it  is  the  duty  of  the  district  attorney  to  make  the 
record  show  that  he  proved  his  case,  if  in  truth  he  did  prove 
it.  The  difference  between  the  record  in  this  case  and  the 
records  in  the  Fisher,  English,  Buckley  and  OrifSth  cases 
does  not  therefore  constitute  a  ground  of  distinction.  They 
were  decided  upon  a  principle  which  had  no  regard  to  this 
supposed  difference — a  principle  utterly  inconsistent  with  the 
present  decision,  which  affirms  a  conviction  upon  a  record 
which  admittedly  contains  no  evidence  to  sustain  the  material 
allegations  of  the  charge. 

It  remains  only  to  notice  the  point  so  strongly  insisted  upon 
in  the  Department  opinion,  and  restated  in  the  present  opin- 
ion of  the  court,  that  the  defendant  cannot  be  allowed  in  cases 
like  this  to  shirk  the  duty  of  setting  forth  in  his  draft  of  the 
proposed  bill  the  substance  of  the  evidence  given  at  the  trial, 
and  thereby  impose  upon  the  district  attorney  the  burden  of 
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preparing  a  bill  for  him.  This  ground  of  the  decision  totally 
ignores  what  is  so  clearly  shown  in  the  opinion  of  the  court 
in  People  v.  Fisher,  51  Cal.  319,  that  the  task  thus  imposed 
upon  the  district  attorney  is  the  lightest  possible.  There  is 
in  fact  no  course  that  the  defendant  could  x>ossibly  pursue 
which  would  impose  so  little  labor  on  the  district  attorney 
and  trial  judge  in  a  case  of  this  character  as  to  propose  a 
bill  of  exceptions  containing  not  one  word  of  the  evidence 
given  at  the  trial  It  would  save  them  the  reading  and  com- 
paring and  correcting  of  the  long  and  redundant  statement 
to  which  we  are  accustomed, — ^requiring  hours  of  their  time 
and  attention, — ^and  imi)ose  upon  them  the  comparatively 
trivial  task  of  drafting  an  amendment  which  could  easily,  in 
any  ordinary  case,  be  compressed  into  a  single  page  of  manu- 
script in  five  minutes'  time.  Take  the  present  case  as  an 
illustration,  and  suppose  the  defendant's  draft  of  the  bill  to 
have  been  as  meager  as  the  settled  bill  in  the  record.  It 
could  have  been  read  through  almost  at  a  glance,  and  if  in 
truth  the  charge  was  proved,  as  alleged  in  the  information, 
an  amendment  in  the  following  words  would  have  made  an 
invulnerable  case:  George  H.  Eahn,  a  witness  for  the  people, 
testified:  On  the  13th  and  14th  of  February  last  I  was  the 
proprietor  of  the  store  known  as  201  £eamy  Street,  in  the 
city  and  county  of  San  Francisco,  and  owned  the  articles  in 
the  show-window.  During  the  night  of  February  13th-14th 
that  show-window  was  broken  and  various  articles  stolen 
therefrom  (describing  them).  Joseph  Catania,  a  witness  for 
the  people,  testified:  On  the  morning  of  February  14,  1902, 
I  was  standing  near  the  show-window  of  the  store  at  201 
Kearny  Street  in  this  city,  and  at  about  five  o'clock  heard 
the  glass  crack.  A  minute  or  two  later  I  saw  this  defendant 
put  in  a  wire,  abstract  several  articles,  and  hand  them  to 
another  man.  The  two  then  ran  away.  Compare  the  labor  of 
the  district  attorney  in  preparing  this  amendment  and  of  the 
judge  in  acting  upon  it  with  the  task  that  would  have  been 
imposed  upon  them  if  the  course  enjoined  upon  counsel  for 
defendant  by  the  opinion  of  the  court  had  been  pursued, — ^if , 
in  other  words,  the  substance  of  the  testimony  of  the  twenty 
witnesses  shown  by  the  minutes  of  the  court  to  have  testified 
at  the  trial  had  been  fully  or  substantially  set  forth  in  the 
proposed  failL    And  compare  the  size  of  the  record  as  so 


Digitized  by  VjOOQIC 


80  People  v.  Coulter.  [145  CaL 

amended  with  what  it  would  have  probably  been  if  all  the 
evidence  had  been  brought  up.  Compare  it,  for  example, 
with  the  record  in  the  recently  decided  case  of  Docia  Nolan, 
a  common  instance,  in  which  one  hundred  and  fifteen  pages 
of  the  printed  record  are  devoted  to  the  cross-examination  of 
a  single  witness, — a  cross-examination  full  of  repetitions,  .?aii 
which  for  every  practical  or  useful  purpose  might  have  bet,a 
so  condensed  as  to  cover  five  pages  at  the  outside.  And  it  is 
to  be  remembered  that  every  unnecessary  page  allowed  to  go 
into  a  bill  of  exceptions  costs  the  county  a  dollar  for  printing, 
for  no  purpose  except  to  cumber  the  record  and  delay  the 
hearing.  It  may  be  that  this  defendant  was  shown  to  be 
guilty,  and  that  a  reversal  of  the  judgment  on  this  appeal 
would  have  enabled  him  to  escape  deserved  punishment,  but 
an  affirmance  of  the  judgment  in  his  case  is  dearly  purchased 
at  the  cost  of  unsettling  a  rule  of  practice  which  experi«y^ce 
has  demonstrated  to  be  as  useful  and  convenient  and  econom- 
ical as  it  is  simple  and  definite. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred  in  the  dissenting 
opinion. 

SUPPLEMENTAL    OPINION, 

(Filed  October  20,  1904.) 

ANGELLOTTI,  J.— The  dissenting  opinion  in  this  case 
having  been  prepared  some  time  after  the  filing  of  the  ma- 
jority opinion,  it  would  seem  proper  to  notice  briefly  one  or 
two  suggestions  made  thereby.  It  may  be  freely  admitted 
that  it  is  most  important,  as  regards  the  public,  that  in  a 
matter  of  procedure  a  rule  once  established  should  be  ad- 
hered to.  It  was  attempted  to  be  shown  in  the  majority 
opinion  that  it  has  never  been  held  that  a  presumption  to  tbe 
effect  that  a  bill  of  exceptions  contains  all  the  evidence  ^vill 
obtain,  where  there  is  an  affirmative  showing  on  the  fac.^  of 
the  bill  that  it  does  not  contain  all  the  evidence  or  any  state- 
ment of  the  substance  thereof.  The  cases  cited  both  in  the 
majority  and  dissenting  opinions  were  all  cases  where  there 
was  nothing  upon  the  face  of  the  bill  to  indicate  that  it  was 
not  a  complete  statement  as  to  the  effect  of  all  the  evidence 
given  on  the  trial,  and  the  presumption  that  it  was  a  com- 
plete statement,  therefore,  existed.  Whatever  was  said  by  the 
court  in  those  cases  was  said  with  reference  to  the  facts  then 
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before  the  court.  If,  however,  the  bill  itself  affirmatively 
shows  the  fact  to  be  that  it  does  not  contain  a  statement  as 
to  the  effect  of  all  the  material  evidence,  there  can  be  no  rea- 
son why  the  appellate  court  should  declare,  in  the  face  of  the 
affirmative  statement  to  the  contrary,  that  it  must  be  held 
that  there  was  no  other  evidence.  We  can  hardly  believe  that 
if  the  bill  in  this  case  had  declared  ''there  was  other  evidence 
given  on  the  trial  material  to  the  issues  involved"  it  would 
have  been  asserted  by  any  one  that  a  presumption  to  the  con- 
trary would  still  have  obtained,  and  yet  such  bill  in  effect 
does  so  state. 

Nor  is  there  anything  uncertain  in  the  rule  laid  down  in 
the  majority  opinion  to  the  effect  that  it  is  essential  to  the 
esiFtence  of  the  presumption  invoked  that  the  bill  should  on 
its  face  fairly  purport  to  state  the  evidence  or  its  effect. 
What  is  meant  by  the  expression  "fairly  purport  to  state  the 
evidence  or  its  effect'*  is  amply  illustrated  by  the  record  in 
the  cases  relied  upon  in  the  dissenting  opinion.  If  there  is 
apparent  any  attempt  to  state  the  effect  of  the  evidence  given 
on  the  trial, — ^that  is,  all  the  evidence, — ^it  must  be  held  that 
the  bill  fairly  purports  to  state  all  the  evidence,  and  the  pre- 
sumption will  obtain;  but  where,  by  its  terms,  the  bill  is 
limited  to  the  statement  of  only  a  portion  of  the  material  evi 
dence,  as  here,  where  it  simply  states  that  "testimony  given 
during  the  trial  included  the  following,''  it  cannot  be  said 
that  the  bill  "fairly  purports"  to  give  all  the  evidence  or  its 
effect. 

Nor  can  we  see  any  force  in  the  suggestion  that  the  decision 
in  this  case  will  result  in  increasing  the  size  of  transcripts  on 
appeaL  Experience  has  demonstrated  that  some  attorneys 
always  insist  upon  unnecessarily  long  and  elaborate  biUs  of 
exception.  This  has  been  the  fact  at  all  times  and  whatever 
the  rule  of  practice  governing  bills  of  exceptions.  The  record 
in  the  Docia  Nolan  case,  referred  to  in  the  dissenting  opinion, 
is  but  a  sample  of  the  record  in  many  cases  brought  to  this 
court  while  the  rule  contended  for  by  the  dissenting  opinion 
must,  if  ever,  have  been  in  force,  and  what  is  said  regarding 
that  case  shows  that  the  supposed  rule  did  not  operate  to 
prevent  unwieldy  records  on  appeal. 

It  »jas  never  been  necessary  and  it  will  not  be  necessary 
uuder  the  decision  in  this  case,  for  a  defendant,  desiring  to 
CXLV.  CaL— « 
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present  the  eontention  of  insufiScieney  of  the  evidence,  to  state 
all  the  evidence  word  for  word  as  it  fell  from  the  mouthi  of 
witnesses.  As  to  those  matters  concerning  which  there  is  no 
dispute,  the  briefest  statement  as  to  the  effect  of  the  evidence 
will  be,  as  is  well  shown  by  the  dissenting  opinion,  all  that  is 
requisite ;  and  as  to  the  one  or  two  matters  concerning  which 
the  dispute  exists,  the  statement  should  be  sufiSciently  elabo- 
rate to  show  the  facts.  This  has  always  been,  and  will  continue 
to  be,  the  rule.  It  is  the  duty  of  the  judge  settling  the  bill 
to  strike  therefrom  all  unnecessary  matter,  and  to  see  that  it 
is  no  more  lengthy  than  the  necessities  of  the  case  require, 
and  we  know  of  no  other  remedy  in  those  cases  where  attor- 
neys persist  in  proposing  for  insertion  matters  unnecessary 
to  a  determination  of  the  questions  desired  to  be  presented  on 
the  appeal. 

Shaw,  J.,  McFailand,  J.,  and  Van  Dyke^  J.,  concurred  in 
the  supplementary  opinion. 


[S.  1*    Vo.  8776.    In  Bank.— Oetobw  5,  1904.] 

In  the  Matter  of  the  Estate  of  JOHN  FAY,  Deceased. 
MART  J.  SCOTT  et  aL,  Appellants,  v.  JOHN  PAT  et 
aL,  Bespondents. 

EsTAns  or  Dbgk^sd  Psbsons— Pbobar  or  HoLooRAPmo  WuiL— Mis- 
TAEX  nf  Ykax  or  Dais.— A  holographio  wm  whieh  is  whoUj  in  the 
handwritiiig  of  the  deceased  testator,  and  dated  and  signed  hj  him, 
should  be  admitted  to  probate  notwithstanding  an  evident  mistake 
or  error  in  the  year  of  the  date.  If  it  beeomes  neeessarj,  the  true 
time  at  whieh  sueh  wUl  was  made  may  be  inquired  into;  but  a 
simple  showing  that  the  holographio  wiU  was  made  at  a  time  dif- 
ferent from  that  written  therein  wiU  not  invalidate  it. 

Id.— Tims  fob  Affeal  vbox  Oidxb  Bvusino  PnoBAn.— An  appeal 
from  an  order  refusing  probate  of  the  holographio  will  is  properly 
taken  within  sixty  days  from  the  entiy  of  the  order.  The  soetion 
of  the  code  in  regard  to  the  rendition  of  judgments  does  not  apply. 

Id.  —  AeeBiKVD  Pabtus  —  Benbtioiabibs  undeb  Tbxjst  —  Yauditt  — 
Sbvixw  ufon  Afpbal. — The  benefleiaries  under  a  trost  created  by 
the  holographie  wiU  are  aggrieved  parties,  entitled  to  appeal  frem 
the  order  refusing  probate  thereof;  and  the  validity  of  the  trost 
I  as  to  the  appellants  wiU  not  be  determined  upon  soeh  appeaL 
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APPEAL  from  an  order  of  the  Superior  CoTirt  of  the  City 
and  Ckmnty  of  San  Franciaoo  refdsing  probate  of  a  holo- 
graphic wilL    J.  y.  Coff ey,  Jndge. 

The  facts  are  stated  in  fhe  opinion. 

Lonis  S.  Beedy,  for  Appellants. 

Bart  Burke,  and  Charles  J.  Pence,  for  Respondents. 

COOPEB,  C. — This  is  an  appeal  from  an  order  refusing  to 
admit  to  probate  an  instrument  purporting  to  be  the  holo- 
graphic will  of  deceased. 

The  instrument  was  entirely  in  the  handwriting  of  de- 
ceased, and  bore  date  ''May  twenty-fifth,  eighteen  hundred 
and  fifty-nine."  It  is  not  claimed  that  the  deceased  was  not 
of  sound  mind,  nor  that  the  purported  will  was  not  his  free 
act  and  deed.  In  the  instrument  the  deceased  made  provision 
for  his  son  Luke  Fay,  who  was  bom  in  1861 ;  for  his  son  John 
Fay,  who  was  bom  about  1865;  and  for  his  daughter,  Mary 
Montealegre,  who  was  married  to  Carlos  F.  Montealegre  in 
January,  1887,  and  died  March  29,  1900.  It  is  thus  evident, 
from  the  testimony,  that  the  instrument  was  not  written  in 
1859,  but  at  some  time  between  the  marriage  of  the  daughter 
and  her  death.  If  we  were  to  indulge  in  conjecture,  we  would 
say  that  the  will  was  written  May  25,  1889,  the  words  ''fifty- 
nine"  being  by  mistake  or  carelessness  inserted  instead  of  the 
words  "eighty-nine."  There  does  not  appear  to  be  any  ex- 
planation as  to  the  discrepancy  in  the  date  which  the  instru- 
ment bears  and  the  actual  date  or  time  when  it  was  executed. 
Mo  reason  is  suggested,  and  none  suggests  itself  to  us,  as  to 
any  object  the  deceased  could  have  in  dating  the  instrument 
"eighteen  hundred  and  fifty-nine."  He  had  the  right  to 
make  a  holographic  will,  provided  he  complied  with  the  stat- 
ute in  so  doing.  It  is  declared  in  the  Civil  Code  (sec.  1277} 
that  "a  holographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself."  This  is  the 
same  provision  as  in  the  Code  Napoleon.  The  instrument  in 
this  case  is  a  holographic  will,  unless  we  hold  that  the  word 
"dated"  in  the  above  section  means  the  actual  and  correct 
time  when  the  instrument  was  written.  The  legislature  has 
not  used  the  words  "truly  dated"  nor  "correctly  dated," 


Digitized  by  VjOOQIC 


84  Estate  of  Fat.  [145  CaL 

but  the  word  'Mated,"  which  must  be  oonstmed  according 
to  the  approved  usage  of  the  language  (Civ.  Code,  sec.  13), 
and  in  its  primary  and  general  sense.  (Code  Civ.  Proc.,  see. 
1861.)  If  we  should  hold  that  the  word  **dated"  means  the 
true  and  correct  time  when  the  will  was  written,  then  any 
difference  shown  between  the  date  given  in  the  instrument 
and  the  time  when  it  was  written  would  invalidate  it.  If, 
under  such  rule,  a  testator,  in  his  right  mind,  by  his  own 
hand,  should  write  his  will  and  date  it  January  1,  1903,  and 
it  should  be  shown  by  oral  evidence  to  have  been  written 
January  1,  1904,  the  will  would  be  void ;  and  yet  we  know 
by  constant  experience  that  business  men  many  times  during 
the  first  few  days  of  the  new  year  write  the  date  of  the  old. 
And  also  many  times  we  get  the  wrong  impression  as  to  tLe 
day  of  the  mouth,  and  instead  of  tiie  correct  date  write  the 
date  as  of  the  day  preceding,  or  even  of  the  following  day. 
The  word  **date''  or  "dated"  is  often  used  as  referring  to 
the  date  or  time  written  in  an  instrument ;  thus  it  is  provided 
in  our  code  that  any  date  may  be  inserted  in  a  negotiable  in- 
strument, whether  past,  present,  or  future.  (Civ.  Code,  see. 
3094.)  The  Century  Dictionary  defines  the  verb  **date" 
"to  mark  with  a  date,  as  a  letter  or  other  writing."  A  will, 
other  than  a  holographic  will  is  not  required  to  be  dated,  and 
as  to  all  other  wills,  parol  evidence  is  admissible  to  show  the 
true  date,  even  if  contradictory  of  the  written  date.  (Under- 
bill on  Wills,  sec.  268.)  A  holographic  will  must  be  dated, 
for  the  reason  that  the  legislature  has  said  so,  but  we  do  not 
think  it  would  be  a  sound  rule  to  hold  that  any  mistake  or 
error  in  the  date  would  invalidate  the  will.  It  will  be  pre- 
sumed that  the  date  given  is  the  true  date.  We  apprehend 
that  cases  will  rarely  occur  in  which  this  is  not  so.  If  it 
becomes  necessary  in  any  case  upon  a  question  as  to  the 
sanity  of  the  testator,  or  probably  other  questions,  the  true 
time  at  which  the  will  was  made  may  be  inquired  into,  but 
we  hold  that  simply  showing  that  a  holographic  will  was 
made  at  a  time  different  from  that  written  therein  wiU  not 
invalidate  it.  The  date  is  not  the  material  thing,  although 
made  necessary  by  the  statute.  It  is  a  means  of  identificatbn, 
and  aids  in  determining  the  authenticity  of  the  will ;  bu'.  the 
main  and  essential  thing  is,  that  the  will  be  wholly  written 
and  signed  by  the  hand  of  the  testator.     The  origin  of  holo- 
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graphic  wills  arose  probably  under  the  civil  law  where  among 
unsolemn  privileged  wills  was  that  of  a  father  bestowing  his 
property  on  his  children,  all  in  his  own  handwriting.  (1 
Brown  on  Civil  and  Admiralty  Law,  p.  290.)  A  holographic 
will  may  be  proved  in  the  same  manner  that  other  private 
writings  are  proved.  (Code  Civ.  Proc.,  sec.  1309.)  A  private 
writing  may  be  proved  by  evidence  of  the  genuineness  of  the 
handwriting  of  the  maker.  (Code  Civ.  Proc.,  sec.  1940.)  We 
do  not  mean  to  be  understood  as  holding  that  a  holographic 
will  must  not  be  dated,  because  that  is  made  essential  by  the 
statute.  Our  attention  has  not  been  called  to  any  case  directly 
In  point,  nor  have  we  been  able  to  find  any. 

It  is  said  in  Bement  &  Dougherty  v.  Trenton  Locomotive 
etc.  Co,,  32  N.  J.  L.  515:  "The  primary  signification  of  the 
word  date  is  not  time  in  the  abstract,  nor  time  taken  abso- 
lutely, but,  as  its  derivation  plainly  indicates,  time  given  or 
specified,  time  in  some  way  ascertained  and  fixed ;  this  is  the 
sense  in  which  the  word  is  commonly  used.  When  we  speak 
of  the  date  of  a  deed,  we  do  not  mean  the  time  when  it  was 
actually  executed,  but  the  time  of  its  execution,  as  given  or 
stated  in  the  deed  itself.  The  date  of  an  item  or  of  a  charge 
in  a  book  of  account  is  not  necessarily  the  time  when  the 
article  charged  was  in  fact  furnished,  but  simply  the  time 
given  or  set  down  in  the  account  in  connection  with  such 
charge." 

In  Underbill  on  Wills  (sec.  181)  it  is  said:  "Where  the 
date  is  given  it  may  be  contradicted  by  parol,  though  until 
that  is  done  it  will  be  presumed,  in  a  case  of  holograph,  that 
the  will  was  executed  upon  the  date  which  is  stated  in  it.'' 

The  language  of  the  Civil  Code  of  Louisiana  is  the  tuuue 
in  meaning  as  the  section  of  our  code  in  regard  to  holographic 
wiUs.  It  was  held  by  the  United  States  circuit  court  in 
Oaines  v.  Lizardi,  3  Woods,  77,  9  Fed.  Cas.  1042,  that  where 
the  proof  showed  that  a  holographic  will  was  written  and 
signed  by  the  testator,  and  bore  date  of  some  day  in  a  desig- 
nated month,  but  did  not  show  of  what  particular  day,  that 
it  was  a  sufficient  compliance  with  the  provisions  of  the  code 
as  to  dating.  The  case  involved  the  probate  of  a  holographic 
will  which  had  been  lost  or  destroyed,  but  it  illustrates  the 
point  in  the  case  at  bar.  In  case  of  a  holographic  will  which 
has  been  lost  or  destroyed  it  might  be  impossible  to  prove  the 
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day  of  the  month,  or  even  the  month,  in  which  it  was  executed, 
and  yet  the  evidence  might  be  clear  and  convincing  that  the 
will  was  entirely  written,  dated,  and  dgned  by  the  hand  of 
the  testator.  Should  the  courts,  in  such  cases,  exclude  the 
will  from  probate  because  the  correct  time  at  which  it  was 
written  could  not  be  proven?  In  Estate  of  Skerrett,  67  Cal. 
587,  the  deceased  in  his  lifetime  signed  a  deed  purporting  to 
convey  certain  property  to  his  sister.  The  record  in  the  case 
shows  that  the  deed  was  dated  April  26,  1881,  and  acknowl- 
edged before  a  notary  April  27,  1881.  The  deed  was  never 
delivered,  and  therefore  could  not  take  effect  as  a  deed.  It 
was  not  of  a  testamentary  character,  and  could  not  be  given 
effect  by  itself,  as  a  holographic  will  But  a  copy  of  the  deed 
in  the  handwriting  of  deceased  was  found  after  his  death  in 
an  envelope  with  a  letter  addressed  to  the  sister.  The  letter 
was  without  date,  but  showed  an  intention  clearly  expressed 
in  his  handwriting  that  his  sister  should  have  the  property. 
The  time  at  which  the  copy  of  the  deed  was  made  by  deceased 
did  not  appear,  nor  was  there  anything  to  indicate  the  time 
when  the  letter  was  written,  except  that  it  was  some  time  after 
the  acknowledgment  of  the  deed.  This  court  said:  "Neither 
thf  eopy  of  the  deed  nor  the  letter,  taken  by  itself,  constitutes 
a  ^11 ;  the  one  is  not  testamentary  in  its  character,  and  the 
other  has  no  date;  but  taking  them  together  as  the  deceased 
left  them,  forming  one  document,  it  is  complete.  The  first 
part  furnishes  the  date,  and  the  latter  the  testamentary  char- 
acter." Now,  it  appears  evident,  in  the  above-cited  case, 
from  the  contents  of  the  letter,  that  the  copy  of  the  deed  and 
the  letter  must  have  been  made  after  the  date  of  acknowledg- 
ment. There  was  in  fact  nothing  to  show  when  the  copy  was 
made,  but  it  contained  a  date,  and  with  the  letter  the  holo- 
graphic will  was  held  good.  The  case  was  followed  and 
approved  in  In  re  Soher,  78  Cal.  478.  In  Estate  of  Lake- 
meyer,  135  Cal.  28,*  a  holographic  will  was  headed:  **New 
York,  Nov.  22,  '97,"  and  it  was  held  that  the  will  was  dated, 
the  abbreviation  *"97"  meaning  1897.  Therefore,  it  appears 
to  be  the  rule  of  this  court,  as  of  all  other  courts,  to  con- 
strue wills  as  valid,  in  preference  to  holding  them  void. 

It  is  provided  in  the  Civil  Code  (sec.  1326)  that  of  two 
modes  of  interpreting  a  will,  that  is  to  be  preferred  which 
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will  prevent  a  total  intestacy.  The  supreme  oonrt  of  Louisi- 
ana adopted  the  above  liberal  rule  in  Heirs  of  McMichael 
T.  Banksian,  24  La.  Ann.  451^  in  which  it  was  held  that  where 
two  words  in  a  holographic  will  were  not  in  the  handwritin^r 
of  deceased,  but  did  not  change  the  meaning  nor  alter  the 
dispositions  made  by  the  testator,  the  will  would  be  upheld. 
When  a  man  of  sound  mind  and  manory,  by  his  own  hand 
and  signature,  has  plainly  made  a  disposition  of  his  property, 
the  courts  should  carry  out  his  intention  if  it  can  be  done 
without  violating  the  mandates  of  the  law. 

Respondent  contends  that  his  appeal  was  not  taken  within 
sixty  days  after  ''the  rendition  of  the  judgment/'  and  hence 
the  evidence  cannot  be  considered  on  this  appeal.  The  ap- 
peal was  taken  within  sixty  days  after  the  entry  of  die  order, 
and  was  within  time.  The  section  of  the  code  in  r^ard  to 
rendition  of  judgments  does  not  apply.  (Code  Civ.  Proc, 
sec.  963,  subd.  3;  In  re  Smith,  98  Cal.  636^  Estate  of  Scott, 
124  CaL  675.)  The  stipulation  shows  ''that  the  testimony 
of  the  appellant  John  Fay  and  the  testimony  of  Luke  Fay, 
set  forth  in  full  in  said  transcript,  was  the  only  evidence  ad- 
duced at  the  hearing  of  the  petition  for  the  probate  of  «ud 
will  contained  therein."  Appellants  are  parties  aggrieved 
and  entitled  to  appeaL  They  are  beneficiaries  under  a  trust 
created  by  the  will,  and  the  court  will  not  here  determine  the 
validity  of  the  trust  clause  as  to  appellants.  (Code  Civ. 
Proc,  sec  1299;  Estate  of  Cobb,  49  Cal.  599;  Estate  of 
Murphy,  104  Cal.  554;  Oraham  v.  Birch,  47  Minn,  171.*) 

It  follows  that  the  order  should  be  reversed. 

Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed. 

Shaw,  J.,      Angellotti,  J.,   McFarland,  J.^ 
Lorigan,  J.,  Henshaw,  J.,     Beatly,  C.  J. 

12a  Am.  St.  Bep.  889,  and  nots. 
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[8.  F.  No.  2485.    In  Bank.— Oetober  6,  1904.] 

JAMES  TAYLOR  ROGERS,  Petitioner,  v.  THE  SUPE- 
RIOR COURT  OP  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  et  al.,  Respondents. 

CntTioRAiu — OovTExn  Pbooebdinos — FoRMiK  Judgment  ttpon  Habkas 
Corpus. — Upon  certiorari  to  reyiew  a  judgment  impoBing  a  fine  for 
eontempt  of  the  superior  court  in  refuBinf  to  answer  queetione 
propounded  to  the  petitioner  by  the  |rrand  jury,  a  former  judgment 
of  this  court  upon  habeas  corpus  to  review  eontempt  proceedings 
for  refusal  to  answer  the  same  questions  before  the  grand  jury 
is  not  res  <ndjudicaia  or  a  bar  to  the  subsequent  proceedings  upon 
eertiorttri, 

1», — Void  Ordxr — Questions  befobb  Gband  Jubt— Matter  or  Indiot- 
MENT — Fraud — Self-Crimination. — An  order  of  the  superior  court 
requiring  the  petitioner  to  answer  certain  questions  betore  the 
grand  jury  in  relation  to  a  matter  that  had  been  disposed  of  by 
such  grand  jury  and  was  no  longer  pending  before  that  body,  and 
the  manifest  object  of  which  questions  was  merely  t)  make  the 
petitioner  a  witness  against  himself  before  the  grand  jury,  to  show 
that  he  had  aided  in  the  accomplishment  of  a  felony,  is  void,  and 
cannot  form  the  basis  of  a  subsequent  order  of  court  punishing  the 
petitioner  for  contempt  in  disobeying  its  former  order. 

Id.  —  CoNSTRUonvE  Contempt  —  Sufpicient  Affidavit  Bequibbd. — 
Where  a  contempt  is  committed  outside  the  presence  of  the  court 
an  affidavit  of  the  facts  forming  the  basis  of  judicial  action  must 
show  on  its  face  a  case  of  contempt,  and  if  it  does  not  the  court 
has  no  jurisdiction,  and  the  order  of  contempt  is  void. 

CERTIORARI  to  review  a  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco  in  contempt 
proceedings.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  T.  Houx,  Houx  &  Barrett,  and  James  Taylor  Rogers,  for 
Petitioner. 

I.  Harris,  for  Respondents. 

ANGELLOTTI,  J,— Certiorari  to  review  a  judgment  of 
I  he  superior  court  of  the  city  and  county  of  San  Francisco 
iinposinjr  upon  plaintiff  a  fine  of  five  hundred  dollars  for 
contempt  of  court. 
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The  jndgment  in  the  contempt  proceedings  against  plain- 
tiff declared  him  guilty  of  contempt  for  his  refusal  to  an- 
Bwer  any  of  eleven  questions  propounded  to  him  by  the  grand 
jury  of  the  city  and  county  of  San  Francisco,  after  having 
been  directed  by  the  superior  court  to  answer  the  same,  and 
adjudged  that  for  said  contempt  he  pay  a  fine  of  five  hun- 
dred dollars,  and,  further,  that  he  be  imprisoned  in  the  county 
jail  of  said  city  and  county  for  five  days.  Having  been  im- 
prisoned under  said  judgment,  he  sought  his  discharge  ty 
habeas  corpus,  but  was  by  this  court  remanded  upon  the 
ground  that  so  far  as  the  record  then  before  the  court  showed, 
at  least  one  of  the  questions  propounded  was  relevant  and 
pertinent  to  the  matter  under  investigation  by  the  grand 
jury,  and  it  had  not  been  made  to  appear  that  his  answer  to 
the  question  would  either  have  a  tendency  to  incriminate  him 
or  degrade  his  character,  and  that  therefore  his  refusal  to 
answer  this  question  was  not  justified  in  law,  and  he  had 
properly  been  adjudged  to  be  in  contempt.  {In  re  Rogers, 
129  Cal.  468.) 

The  defendant  pleads  the  judgment  of  this  court  in  the 
habeas  corpus  matter  in  bar  of  this  proceeding,  but  we  are 
satisfied  that  it  can  have  no  such  effect.  It  is  well  settled 
that  the  doctrine  of  res  adjudicata  is  not,  in  the  absence  of 
statutory  provision,  applicable  to  the  decision  of  a  court  or 
judge  remanding  a  person  in  habeas  corpus  proceed.vTigs. 
(Church  on  Habeas  Corpus,  sec.  386;  In  re  Ring,  28  Cal. 
247-251;  Bradley  v.  Beetle,  153  Mass.  154;  People  v.  Brady, 
56  N.  T.  182.)  Under  our  statute,  a  judgment  on  habeas 
corpus  remanding  a  petitioner  is  not,  as  a  matter  of  law,  a 
bar  to  a  subsequent  application  of  the  same  kind  to  the  same 
or  another  court  {In  re  Ring,  28  Cal.  247),  and  it  certainly 
can  have  no  such  effect  in  this  proceeding.  This  is  true, 
whether  all  of  the  material  facts  were  presented  at  the  first 
hearing  or  not.     {Bradley  v.  Bettle,  153  Mass.  154.) 

The  transcript  of  the  record  certified  to  this  court  shows 
that  the  plaintiff,  in  response  to  the  first  order  to  show  why 
he  should  not  be  punished  for  contempt  for  failing  to  answer 
the  questions  proi)ounded  by  the  grand  jury,  presente<l  a 
verified  answer,  and  a  copy  of  this  is  contained  in  such  tran- 
script. The  affidavit  of  the  foreman  of  the  grand  jury  upon 
which  the  order  was  based  was  presented  and  filed  July  24, 
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1900,  and  stated  that  the  questions  were  asked  plaintiff  in  the 
investigation  by  the  grand  jury  of  a  charge  of  forgery  against 
one  Chretien,  and  that  the  questions  were  pertinent  and  ma^ 
terial  in  such  investigation. 

In  his  answer,  plaintiff  sought  to  make  it  appear  that  he 
was  justified  in  refusing  to  answer  any  of  the  questions  by 
section  2065  of  the  Code  of  Civil  Procedure,  which  provides 
that  a  witness  need  not  give  an  answer  which  will  have  a 
tendency  to  subject  him  to  punishment  for  a  felony,  or  which 
will  have  a  direct  tendency  to  degrade  his  character,  unless 
it  be  the  very  fact  in  issue,  and  by  section  13  of  article  I  of 
the  state  constitution,  which  provides  that  no  person  shall 
be  compelled  in  any  criminal  ease  to  be  a  witness  against  him- 
self. He  also  alleged  certain  facts  tending  to  show  that  the 
investigation  against  Chretien  had  been  eoncluded,  and  that 
an  indictment  had  been  found  and  presented. 

No  showing  as  to  the  facts  was  made  in  reply  to  the  veri- 
fied statement  of  plaintiff,  and  the  court  did  not  find  that 
such  statement  was  in  any  respect  untrue,  but  simply  found 
''that  the  matters  and  things  set  up  in  said  answer  do  not 
constitute  just  and  legal  cause  why  the  said  questions  should 
not  be  answered  by  said  Rogers,''  and  ordered  and  adjudged 
"that  the  said  questions  propounded  to  said  .  .  .  Sogers 
were  legal  and  proper,  and  that  it  was  the  duty  of  said  Rogers 
to  answer  the  same,"  and  further  ordered  that  he  answer  each 
and  all  of  said  questions  "whenever  thereto  subpoenaed  and 
requested  and  when  next  appearing  before  said  grand  jury." 
The  second  affidavit  of  the  foreman  of  the  grand  jury,  pre- 
sented August  3,  1900,  simply  alleged  that  when  the  witness 
appir&red  on  that  day  in  response  to  another  subpoena  issued, 
the  same  questions  were  again  put  to  him,  and  he  again  re- 
fused to  answer,  notwithstanding  the  previous  order  of  the 
court  requiring  him  to  so  do.  This  affidavit  is  entirely  silent 
upon  the  question  as  to  whether  any  investigation  was  then 
being  made  by  the  grand  jury  as  to  the  charge  against 
Chretien  mentioned  in  the  first  affidavit,  or  as  to  any  charge 
against  Chretien.  The  second  order  to  show  cause  was  there- 
upon made,  and  upon  the  hearing  the  court  refused  to  allow 
the  plaintiff  to  file  his  affidavit  in  reply  to  the  order,  doubtiess 
upon  the  theory  that  the  questions  thereby  presented  had 
been  disposed  of  on  the  previous  hearing. 
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Thereupon  the  oourt  found  that  the  refusal  of  the  plaintiff 
to  answer  the  questions  was  a  '' direct  disobedience  of  the 
order  of  the  superior  court  made  .  .  •  July  25,  1900/'  and 
that  he  was  therefore  guilty  of  contempt,  and  pronounced  the 
judgment  in  question.  It  is  apparent  that  if  the  order  of 
July  25y  1900,  was  invalid,  the  judgment  subsequently  pro- 
nounced is  void.  For  it  is  entirely  based  upon  the  previous 
order,  and  the  punishment  was  imposed  solely  for  the  dis- 
obedience of  said  order.  The  second  affidavit  of  the  foreman 
of  the  grand  juiy  is  manifestly  insufficient  as  the  basis  of  a 
proceeding  for  contempt  on  account  of  the  refusal  of  a  wit- 
ness to  answer  questions,  for  it  entirely  fails  to  show  that  the 
charge  against  Chretien  was  under  investigation  by  the  grand 
jury  at  the  time  plaintiff  was  again  called  before  that  body 
to  testify  as  a  witness,  and  there  is  no  mention  in  either  affi- 
davit of  said  foreman  of  any  other  charge  to  which  the  ques- 
tion might  have  been  material  or  pertinent  A  witness  can 
be  compelled  to  answer  only  such  questions  as  are  legal  and 
pertinent  to  a  matter  in  issue  before  a  tribunal,  and  for  a 
refusal  to  answer  questions  that  are  not  pertinent  to  the  issue 
being  tried,  he  cannot  be  adjudged  guilty  of  contempt  (Code 
Civ.  Proc,  sec  2066;  Ex  parte  Leehandelaar,  71  Cal.  238; 
Overend  v.  Superior  Court,  131  CaL  280,  286;  In  re  Rogers, 
129  Cal.  468.)  A  grand  jury,  like  a  court,  may  ask  only  such 
questions  as  are  pertinent  to  a  matter  then  under  investiga- 
tion, and  if  there  be  no  matter  under  investigation,  a  refusal 
to  answer  questions  cannot  be  made  to  constitute  a  contempt. 
*'When  the  contempt  is  a  constructive  contempt,  namely, 
eommitted  without  the  presence  of  the  court,  the  affidavit  of 
facts  forming  the  basis  of  judicial  action  must  show  upon  its 
face  a  case  of  contempt;  and,  if  it  does  not,  then  the  court  is 
wanting  in  jurisdiction,  and  the  order  of  contempt  is  void." 
(Overend  v.  Superior  Court,  131  Cal.  280.) 

It  is  therefore  only  by  reading  the  second  affidavit  of  the 
foreman  of  the  grand  jury  in  connection  with  the  prior  affi- 
davit and  proceedings,  and  upon  the  theory  that  a  disobedi- 
ence of  the  order  of  the  court  requiring  the  witness  to  answer 
the  questions  or  any  of  them,  would  of  itself,  without  regard 
to  the  conditions  existing  at  the  time  the  witness  again  ap- 
peared before  the  grand  jury,  constitute  a  contempt,  that  the 
judgment  of  contempt  can  possibly  be  justified* 
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This  is  apparently  the  theory  upon  which  the  superior 
court  proceeded,  and  unless  such  order  was  a  valid  and  en- 
forceable order,  the  judgment  of  contempt  was,  as  already 
said,  unauthorized. 

The  order  in  question  admitted  the  truth  of  the  matters  and 
things  set  up  in  plaintiff's  answer,  finding  simply  that  such 
matters  and  things  did  not  constitute  just  and  legal  cause 
why  the  said  questions  should  not  be  answered.  There  is 
thuii  presented  only  a  question  of  law, — ^viz.,  the  question  as 
to  whether  the  allegations  of  the  answer,  taken  as  true,  estab- 
Ushed  a  case  in  which  the  witness  was  justified  in  refusing  to 
answer  upon  the  ground  either  that  the  answers  would  have 
a  tendency  to  incriminate  him  or  degrade  his  character,  or 
that  they  were  not  material  and  pertinent  to  any  matter  then 
in  issue.  The  decision  of  the  court  adjudicating  one  guilty 
of  contempt  is  upon  both  these  questions  reviewable  either 
on  habeas  corpus  (Ex  parte  Zeehandelaar,  71  Cal.  238;  In  re 
Rogers,  129  Cal.  468),  or  upon  certiorari  {Overend  v.  Superior 
Court,  131  Cal.  280.  See,  also,  Schwarz  v.  Superior  Court, 
111  Cal.  106,  112.)  If  such  a  case  is  shown,  the  superior 
court  was  without  power  to  adjudge  plaintiff  guilty  of  con- 
tempt 

We  have  carefully  examined  the  allegations  of  the  answer 
in  connection  with  the  questions  propounded  to  the  plain- 
tiff and  are  satisfied  that  he  was  justified  upon  both  grounds 
in  refusing  to  answer  each  and  all  of  the  questions. 

It  appears  from  the  answer  presented  in  the  contempt  pro- 
ceedings that  distribution  of  the  residue  of  the  estate  of  one 
Joseph  Sullivan,  deceased,  including  several  thousands  of 
dollars  in  money,  had  been  made  by  the  superior  court  of 
the  city  and  county  of  San  Francisco  to  an  alleged  heir, 
''John  Sullivan,"  under  such  circumstances  as  to  give  rise 
to  the  suspicion  that  the  property  of  the  estate  had,  through 
fraud  on  the  part  of  parties  and  attorneys  appearing  in  the 
matter,  been  distributed  to  a  spurious  heir,  and  divided  among 
^.Qose  participating  in  the  fraud.  Chretien  appeared  as  the  at- 
torney for  **John  Sullivan."  The  plaintiff,  who  had  ap- 
peared for  certain  persons  alleged  to  be  heirs,  and  filed  a  pe- 
tition for  distribution  of  the  residue  to  them,  claiming  that  he 
had  become  satisfied  that  bis  clients  were  not  entitled  to  share 
in  the  estate,  had  abandoned  his  claim,  and  had  thus  allowed 
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the  distribution  to  be  made  to  **John  Sullivan/'  Chretien, 
plaintiff,  and  others  were  eharged  by  a  statement  published  in 
the  San  Francisco  Call,  a  daily  newspaper,  with  serious  crimi- 
nal misconduet  in  relation  to  the  distribution  of  the  estate, 
and  an  investigation  was  had  by  the  superior  court  having 
jurisdiction  of  the  estate,  resulting  in  an  order  purporting  to 
vacate  the  decree  of  distribution.  In  that  investigation, 
Chretien  himself  testified  that  he  had  been  guilty  of  various 
crimes  relative  to  said  estate,  including  that  of  forgery  of 
various  receipts  purporting  to  have  been  given  by  "John 
Sullivan"  for  moneys  received  therein.  Within  a  few  days 
thereafter  there  were  published  in  the  San  Francisco  Exam- 
iner, a  daily  newspaper,  two  statements  purporting  to  have 
been  severally  made  by  Chretien  and  another,  accusing  plain- 
tiff, in  effect,  of  having  received  six  hundred  dollars  for  the 
abandonment  of  the  claim  of  his  clients,  and  charging  that 
the  estate  had  been  robbed  through  the  instrumentality  of 
spurious  heirs,  and  accusing  plaintiff  of  consciously  aiding 
therein. 

It  was  under  these  circumstances  that  the  grand  jury  com- 
menced the  investigation,  and,  upon  the  theory  that  the  same 
were  pertinent  and  material  in  the  investigation  of  the  charge 
of  forgery  against  Chretien,  the  eleven  questions  were  asked 
of  plaintiff.  These  questions  related  entirely  to  his,  the 
plaintiff's,  conduct  and  acts  in  the  matter  of  said  estate  of 
Joseph  Sullivan,  the  allegations  contained  in  the  papers  filed 
by  him  therein,  his  knowledge  and  information  as  to  whether 
or  not  **John  Sullivan"  was  in  fact  the  true  heir  of  deceased, 
his  reasons  for  the  abandonment  of  the  cause  of  his  clients, 
and  as  to  whether  he  had  received  any  money  therefor.  Con- 
sidered in  connection  with  the  admitted  facts,  the  questions 
asked  were  all  material  and  pertinent  upon  the  question  as 
to  whether  the  plaintiff  had  himself  been  guilty  of  criminal 
nasconduct,  and  with  the  exception  of  one  or  two  were  mate- 
rial only  upon  that  question.  The  one  or  two  questions  that 
might  possibly  be  considered  pertinent  to  the  investigation 
of  the  charges  against  Chretien  went  to  the  question  of  the 
information  of  plaintiff  as  to  the  falsity  of  the  claim  made 
by  Chretien  on  behalf  of  the  alleged  heir,  "John  Sullivan,'" 
at  the  time  that  he,  plaintiff,  withdrew  his  opposition  to  dis- 
tribution to  said  "John  Sullivan,"  and  thus  aided  in  the 
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aecomplisliment  of  a  crime.  It  was  eharged,  in  effect^  that 
he  had  willfully  aided  and  abetted  in  the  oommiflBion  «f  a 
felony,  the  obtaining  of  the  property  of  this  estate,  amount- 
ing to  several  thousands  of  dollaiSi  by  fraud  and  false 
representations. 

It  requires  only  a  reading  of  the  questions  asked  to  demon- 
strate that  they  were  asked  for  the  purpose  of  obtaining  evi- 
dence upon  which  to  proceed  against  the  plaintiff  hijnself, 
rather  than  Chretien,  for  a  felony.  That  the  answers  to  such 
questions  would,  if  the  charges  made  were  well  founded  and 
the  witness  answered  truly,  serve  such  purpose,  is  too  clear 
for  question. 

However  commendable  may  be  a  desire  to  ascertain  the 
truth  and  to  punish  offenders  against  the  law,  so  long  as  we 
adhere  to  the  settied  policy  of  this  country  and  of  England, 
tiiat  no  person  shall  be  compelled  to  be  a  witness  against  him- 
self in  a  criminal  proceeding,  so  long  must  a  witness  be  pro- 
tected in  his  refusal  to  answer  questions  the  answers  to  which 
will  serve  to  show  that  he  has  been  guilty  of  a  felony,  for 
which  he  may  be  prosecuted.  Where  it  is  made  to  appear  that 
such  is  the  nature  of  a  question  asked,  a  court  is  without 
power  to  compel  an  answer,  and  its  adjudication  of  contempt 
is  a  nullity. 

The  answer  in  the  contempt  proceedings,  presented  in  re- 
sponse to  the  first  order  to  show  cause,  further,  in  effect, 
alleged  that  the  grand  jury  had  already,  upon  the  testimony 
adduced  before  it,  and  without  the  evidence  of  plaintiff, 
found  and  presented  to  the  superior  court  an  indictment 
against  Chretien,  upon  the  charge  stated  in  the  affidavit  of 
the  foreman  of  the  grand  jury,  which  was  one  of  forgery  of 
the  indorsement  of  a  certain  check,  and  that  such  indictment 
was  pending  in  said  court.  The  truth  of  these  allegations 
being  conceded,  it  is  apparent  that  the  investigation  of  the 
charge  mentioned  in  such  affidavit  had  been  concluded,  and 
that  said  charge  was  no  longer  pending  before  the  grand  jury. 
Under  these  circumstances,  the  questions  were  no  longer  ma- 
terial or  pertinent  to  any  issue  before  the  grand  jury,  so  far 
as  the  record  shows,  save  and  except  the  single  question  as  to 
the  guilt  or  innocence  of  the  plaintiff  himself. 

Whatever  may  have  been  the  situation  when  the  questions 
were  first  asked,  the  superior  court  had  no  power  to  compel 
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the  plaintiff  to  answer  them  after  the  issue  to  which  they 
were  material  had  been  determined  and  the  investigation 
thereof  by  the  grand  jury  finally  concluded. 

For  the  two  reasons  stated,  the  judgment  of  the  superior 
eoart  must  be  held  to  have  been  beyond  its  jurisdiction.  It 
is  unnecessary  to  notice  other  i)oints  made  by  the  plaintiff. 
It  may  be  contended  that  the  conclusion  here  reached  is  at 
variance  with  the  conclusion  in  the  habeas  corpus  proceeding 
{In  re  Sogers,  129  CaL  468),  wherein  this  court  remanded 
the  plaintiff  to  suffer  the  imprisonmoit  imposed  by  the  judg- 
ment. We  have  already  shown  that  such  disposition  of  the 
habeas  carpus  matter  is  no  bar  to  this  proceeding.  It  was 
said  in  the  opinion  filed  therein  that  it  was  not  made  to  ap- 
pear that  ''his  answer  to  the  question  would  either  have  a 
tendency  to  incriminate  him  or  degrade  his  character."  Such 
may  have  been  the  condition  of  affairs  in  that  proceeding. 
The  opinion  does  not  show  and  the  record  of  the  proceeding 
does  not  disclose,  what  was  made  to  appear  therein.  Nor  was 
anything  said  in  the  opinion  as  to  the  effect  of  a  showing  that 
the  investigation  of  the  charge  against  Chretien  had  been 
finally  concluded  prior  to  the  making  of  the  order  requiring 
plaintiff  to  answer  the  questions. 

B^^ardless,  however,  of  the  question  as  to  whether  the 
habeas  carpus  matter  was,  upon  the  record  then  before  the 
conrt,  correctly  decided,  it  is  clear  to  us  that,  upon  the  record 
now  before  the  court,  the  plaintiff  is  entitled  to  the  relief 

SOD^ht^ 

The  judgment  of  the  superior  court  imposing  a  fine  of  five 
hundred  dollars  upon  the  plaintiff  is  annulled. 

Shaw,  J.,  McFarland,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  and 
Beatty,  0.  J.,  concurred. 

Henahaw,  J.,  concurred  upon  the  ground  last  stated. 
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[8.  F.  No.  3035.    Department  One.— Oetober  7,  1904.] 

MAEIAN  G.  GREEN,  Respondent,  v.  A.  C.  SOULE,  Ap- 

pellant 

NiOLIOSNOS  or   INDBPBNDINT  COVTBULOTCm  AND   SUBOOKTSAOTOft— BUQJ)- 

INO  CONTKAOTOB  NOT  LiABLB.— A  building  contzECtor  is  not  liable 
for  the  negligence  of  another  independent  contractor  employed  by 
the  owner  to  do  the  plumbing  and  sewer  work;  nor  is  he  liable  for 
the  negligence  of  an  independent  subcontractor  employed  by  himsolf 
to  do  the  plastering  for  the  building  for  a  specified  sum,  who  agreed 
to  furnish  all  the  materials  and  labor  required  to  complete  the  sub- 
contract, and  who  had  the  entire  charge  of  that  part  of  the  work 
and  sole  control  of  the  workmen  engaged  therein. 

Id. — QuBSTiOK  or  Law — Impbopeb  Befusal  or  Instbuotions. — Where 
the  undisputed  evidence  showed  that  the  plasterer  was  an  indepen- 
dent contractor  as  to  the  building  contractor  defendant^  and  the 
subcontract  did  not  require  him  to  place  his  materials  in  any 
dangerous  position,  the  meaning  and  effect  of  the  contract  and  Ihe 
relations  of  the  parties  to  it  were  a  question  of  law  for  the  court; 
and  it  is  error  to  refuse  requested  instructions  that  the  subeontrt^ctor 
was  an  independent  contractor  as  to  the  defendant,  and  that  if  the 
jury  believed  the  injury  complained  of  was  the  result  of  negli- 
gence on  the  part  of  the  subcontractor,  they  must  find  for  the 
defendant. 

Id. — SuPKBvisioN  or  Architect — Right  or  Employsb  to  Make  Altera- 
tions.— The  fact  that  the  work  was  to  be  done  under  the  supervision 
of  an  architect,  and  that  the  employer  had  the  right  to  make 
alterations,  deviations,  and  omissions  from  the  contract,  does  not 
change  the  relation  of  an  independent  contractor  or  subcontractor 
to  that  of  a  mere  servant. 

Id. — Support  or  Verdict  —  Conkjcting  Evidenoe  —  Duty  or  Trial 
Court. — Where  the  evidence  in  support  of  the  verdict,  though  not 
very  sati&factory,  is  sufiScient  to  raise  a  conflict,  its  sufficiency  to 
support  the  verdict  cannot  be  decided  by  this  court;  but  it  is  the 
duty  of  the  judge  of  the  trial  court  to  grant  a  new  trial  where  the 
verdict  is  against  the  weight  of  the  evidence,  according  to  his  inde- 
pendent judgment,  notwithstanding  a  conflict  therein. 

APPEAL  from  a  judgmeiit  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  anu  from  an  order  da^^y- 
ing  a  new  triaL    Frank  H.  Kerrigan,  Jud^^^ 

The  facts  are  stated  in  the  oninion  of  the  cour^ 

Robert  Ash,  for  Appellant 
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£.  A.  Bridgford,  John  Ralph  Wilson,  and  Burrell  O. 
White,  for  Respondent. 

SHAW,  J. — The  action  is  to  recover  damages  for  personal 
injuries  arising  from  the  negligence  of  the  defendant.  The 
defendant  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  complaint  alleges  that  one  Charles  Gkbhardt  made  a 
contract  in  writing  with  the  defendant  for  the  erection  of 
certain  buildings  at  the  corner  of  Eddy  and  Franklin  streets 
in  San  Francisco;  that  there  was  an  ordinance  of  the  city 
and  county  of  San  Francisco  providing  that  any  person  by 
whom,  or  under  whose  immediate  authority  as  principal  con- 
tractor  or  employer,  any  portion  of  a  public  street  should  be 
made  dangerous  should  while  the  danger  continued  maintain 
a  good  and  substantial  barrier  around  the  dangerous  portion 
of  the  street,  and  cause  to  be  maintained  during  every  night 
from  sunset  to  daylight  a  lighted  lantern  at  the  ends  of  the 
dangerous  portion  of  the  street;  that  the  defendant  in  the 
erection  of  said  building  caused  to  be  placed  on  the  southerly 
line  of  Eddy  Street,  in  front  of  the  building,  a  mortar-bed, 
boxes,  barriers,  and  other  building  materials  extending  from 
the  sidewalk  to  within  four  feet  of  the  car-track  in  the  center 
of  the  street,  the  said  obstructions  being  from  two  to  three 
feet  in  height  and  rendering  the  street  dangerous  to  travelers ; 
that  on  the  night  of  December  7,  1900,  the  defendant  having 
failed  to  erect  any  barrier  or  place  any  lights  at  said  obstruc- 
tions, the  plaintiff,  passing  along  the  street  in  a  buggy,  ran 
over  the  obstructions  and  was  thereby  thrown  out  of  her 
vehicle  and  injured.  The  evidence  showed  without  conflict 
that  Gebhardt,  the  owner  of  the  premises,  made  two  separate 
contracts  for  the  erection  of  different  parts  of  the  building, 
one  with  the  defendant,  and  the  other  with  one  C.  0.  Stuhr. 
By  the  contract  with  the  defendant  it  was  agreed  that  the 
defendant  should  furnish  the  necessary  labor  and  materials, 
and  perform  all  the  excavations,  concrete,  brickwork,  marble 
steps,  carpenter- work,  glass,  bell,  and  electric  work,  vestibule 
tiling,  plastering,  tinning,  and  ironwork,  and  **  other  works 
shown  and  described  in  and  by,  and  in  conformity  with  the 
plans,  drawings,  and  specifications  for  the  same  .  .  .  hereto 
annexed."  The  plans  and  specifications  were  not  introdueed 
CXLV.  Cal.— 7 
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in  eyidence.  It  will  be  observed,  however,  that  the  above 
enumeration  does  not  expressly  include  the  plumbing  or 
sewer-work  connected  with  the  building.  By  the  contract 
with  Stuhr  it  was  agreed  that  Stuhr  should  furnish  the  neces- 
sary labor  and  materials  and  perform  and  complete  all  the 
gaflfitting,  sewering,  plumbing,  and  other  work  described  in 
and  by,  and  in  conformity  with,  the  plans,  drawings,  and 
specifications  annexed  to  the  said  contract.  These  plans  and 
specifications  were  not  introduced  in  evidence.  The  testimony 
shows,  however,  without  contradiction  that  the  defendant 
had  nothing  whatever  to  do  with  the  placing  of  the  sewers  in 
the  building  or  with  making  the  excavations  necessary  for 
that  purpose,  and  that  that  part  of  the  work  was  done  under 
the  contract  with  Stuhr,  and  not  under  that  made  by  the 
defendant 

The  evidence  shows  further  that  the  defendant  made  a 
subcontract  with  D.  Leahy,  whereby,  for  a  specified  sum, 
Leahy  agreed  to  furnish  all  the  necessary  materials  and  per- 
form all  the  labor  required  in  the  plastering  of  the  building 
in  accordance  with  the  plans  and  specifications,  and  that  in 
pursuance  of  this  contract  Leahy  did  the  plastering  and  had 
the  entire  charge  of  that  part  of  the  work  and  sole  control 
of  the  workmen  engaged  therein.  A  number  of  witnesses  for 
the  plaintiff  testified  that  immediately  after  the  accident  to 
the  plaintiff  they  examined  the  street  in  front  of  the  building 
and  found  obstructions  in  the  street  from  two  to  three  feet 
high,  extending  from  the  sidewalk  to  within  two  or  thrive  feet 
of  the  street-ear  track  in  the  center  of  the  street,  consisting 
of  lumber,  barrels,  boxes,  mortar-beds,  and  other  building 
materials.  None  of  them  gave  any  statement  concerning  the 
relative  location  of  the  different  materials  mentioned,  nor  did 
they  expressly  state  that  they  were  all  mixed  together  in  the 
pile,  and  on  these  points,  so  far  as  the  plaintiff's  testimony 
was  concerned,  the  jury  were  left  to  conjecture.  For  the  de- 
fendant several  witnesses  testified  positively  that  they  exam- 
ined the  premises  the  following  morning;  that  there  was  a  pile 
of  broken  concrete  and  pieces  of  asphaltum,  taken  from  the 
street  payment  in  digging  the  trench  for  the  sewer  connec- 
tion, extending  along  the  east  side  of  the  trench  from  the  side- 
walk to  within  two  or  three  feet  of  the  car-track,  and  from 
two  to  three  feet  highy  and  that  there  were  no  other  materials 
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or  obstmctioDs  in  the  street  except  the  mortar-box  used  by 
the  plastering  contractor,  Leahy,  and  this  box  did  not  extend 
Into  the  street  to  exceed  five  feet  from  the  sidewalk.  The 
sewer-trench  had  been  filled  in  to  the  level  of  the  street  the 
day  before  the  aecident,  but  according  to  the  testimony  of 
these  witnesses  the  concrete  and  asphaltum  had  been  left  in 
the  pile  alongside  the  trench.  The  distance  between  the  curb 
and  the  nearest  rail  of  the  car-track  was  shown  to  be  about 
seventeen  feet.  It  was  also  shown  without  conflict  that  the 
defendant  had  nothing  to  do  with  the  employment  of  the  men 
engaged  under  Leahy,  the  subcontractor  for  the  plastering, 
nor  any  control  of  them  while  engaged  in  the  work. 

The  court  instructed  the  jury  that  ''An  independent  con- 
tractor is  a  person  who  is  employed  in  the  exercise  of  an  in- 
dependent and  distinct  employment,  and  not  under  the 
immediate  control  or  supervision  of  the  employer,"  and  that 
if  they  should  find  that  the  injury  complained  of  was  caused 
by  an  obstruction  erected  by  Leahy  in  carrying  out  a  contract 
lietween  himself  and  the  defendant,  and  should  also  find  that 
Ltiahy  was  an  independent  contractor,  then  they  should  ren- 
ili2r  a  verdict  for  the  defendant.  Instructions  numbered 
seven  and  eight  asked  by  the  defendant  and  refused  by  the 
court  were  as  follows:  **7.  A  subcontractor  under  an  original 
contractor  may  be  an  independent  contractor  as  to  such  origi- 
nal contractor,  and  I  instruct  you  that  D.  Leahy,  the  con- 
tractor for  plastering  the  building,  was  an  independent  con- 
tractor as  to  the  defendant,  A.  0.  Soule,  when  he  became 
the  contractor  for  the  work  of  plastering  the  house.  8.  If 
yon  believe  from  the  evidence  that  the  injury  complained  of 
was  the  result  of  negligence  on  the  part  of  the  subcontractor, 
O.  Leahy,  then  you  must  find  for  the  defendant." 

We  think  the  refusal  of  these  instructions  was  error.  ''An 
independent  contractor  is  one  who,  in  rendering  services, 
exercises  an  independent  employment  or  occupation,  and  rep- 
resents his  employer  only  as  to  the  results  of  his  work,  and 
not  as  to  the  means  whereby  it  is  to  be  accomplished.  .  .  . 
The  chief  consideration  which  determines  one  to  be  an  inde- 
pendent contractor  is  the  fact  that  the  employer  has  no  right 
of  control  as  to  the  mode  of  doing  the  work  contracted  for." 
(16  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  p.  187.)  The  fact  that 
the  work  is  to  be  done  under  the  supervision  of  an  architecty 
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or  that  the  ^nployer  has  the  right  to  make  alterations,  devia- 
tions, additions,  and  omissions  from  the  contract,  does  not 
change  the  relation  from  that  of  an  independent  contractor  to 
that  of  a  mere  servant.  (16  Am.  &  Bng.  Ency.  of  Law,  2d  ed., 
p.  187;  Frassi  v.  McDonald,  122  Cal.  402.)  These  principles 
apply  **  likewise  in  favor  of  the  principal  contractor  as  against 
any  liability  on  his  part  for  the  acts  of  a  subcontractor,  or  of 
a  subcontractor's  servants.'*  (16  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  194,  and  cases  cited.)  There  was  nothing  in  the 
contract  for  the  plastering  which  contemplated  or  required 
that  the  person  doing  the  plastering  should  place  his  mate- 
rials on  the  street  or  sidewalk,  and  therefore  it  could  not  be 
contended  that  the  contract  itself  was  for  the  creation  of  an 
obstruction  in  the  street  which  would  constitute  a  nuisance. 
There  was  no  conflict  in  the  evidence  with  respect  to  the  terms 
of  the  contract  between  the  defendant,  as  the  principal  con- 
tractor, and  Leahy,  as  subcontractor  for  the  plastering,  nor 
were  its  terms  in  any  respect  ambiguous  or  uncertain  so  as  to 
require  any  fact  to  be  established  in  order  to  determine  its 
effect.  The  meaning  and  effect  of  the  contract,  and  the  rela- 
tion of  the  parties  to  it  thereby  created,  consequently  became 
a  question  of  law  to  be  decided  by  the  court.  (11  Am.  &  Eng. 
Ency.  of  Plead.  &  Prac,  pp.  78,  79,  80,  88,  89.)  Under  the 
evidence  there  can  be  no  question  but  that  Leahy  occupied  the 
relation  of  independent  contractor  to  the  defendant.  He 
exercised  an  independent  occupation;  his  contract  required 
him  to  bring  about  the  result  of  plastering  the  house,  and  he 
was  left  entirely  free  to  select  for  himself  the  means  and 
mode  of  doing  the  work  and  the  persons  to  be  immediately 
employed  therein,  without  any  control,  or  right  of  control, 
in  the  defendant.  It  was  therefore  the  duty  of  the  court,  on 
request,  to  instruct  the  jury  that  Leahy  was  an  independent 
contractor,  and  not  leave  it  to  the  jury  to  determine  accord- 
ing to  their  own  notions  the  effect  of  the  contract  in  that  re- 
spect. (11  Am.  &  Eng.  Ency.  of  Plead.  &  Prac,  pp.  80,  89.) 
The  instruction  was  important  because  of  the  vague  and 
unsatisfactory  state  of  the  evidence  in  regard  to  the  character 
of  the  obstructions  which  caused  the  injury.  There  was  a  con- 
flict as  to  whether  or  not  there  were  any  boxes,  barrela,  and 
lumber  in  the  street  at  the  point  where  the  buggy  upset,  and 
it  was  uncertain  whether,  if  in  fact  there  were  any  such  mate- 
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rial  there  which  caused  the  injury,  such  material  was  a  part 
of  that  in  use  by  the  defendant  or  a  part  of  that  in  use  by 
Leahy,  the  plasterer.  There  was  some  evidence  that  the  per- 
sons who  made  the  excavation  for  the  sewer  connection  used 
lumber  belonging  to  Leahy  for  the  purpose  of  holding  up 
the  sides  of  the  trench  while  they  were  digging  it,  and  that  the 
trench  was  filled  in  again  the  day  before  the  accident.  The 
lumber  would  then  be  no  longer  necessary  for  use  in  the 
sewer-work,  and  it  may  be  that  this  was  the  lumber  observed 
by  the  witnesses  for  the  plaintiff  who  testified  that  the  ob- 
structions consisted  in  part  of  lumber,  and  that  it  was  care- 
lessly left  in  the  street  by  Leahy  after  it  was  returned  to  him. 
The  boxes  and  barrels  testified  to  may  also  have  been  those 
left  there  by  Leahy,  and  not  by  the  defendant.  All  these 
things  were  questions  to  be  determined  by  the  jury  and  the 
instructions  requested  by  the  defendant  should  have  been 
given  for  their  guidance  in  considering  their  verdict.  For 
this  error  the  order  denying  a  new  trial  must  be  reversed. 

It  is  earnestly  contended  by  the  appellant  that  the  evidence 
was  insufficient  to  justify  the  verdict.  The  principal  claim 
as  to  this  point  is,  that  it  was  proven  without  conflict  that 
there  was  at  the  time  of  the  injury  an  obstruction  made  by 
the  sewer  contractor,  consisting  of  a  pile  composed  of  sand, 
broken  concrete,  and  pieces  of  asphalt  pavement,  extending 
from  the  sidewalk  to  within  two  or  three  feet  of  the  car-track, 
and  some  two  or  three  feet  high  alongside  of  and  directly 
east  of  the  sewer-trench;  that  the  trench  itself  had  been 
filled  up  the  day  before;  that  all  the  other  obstructions  were 
situated  along  the  street  farther  to  the  east;  that  the  plain- 
tiff was  driving  along  the  street  from  west  to  east,  and  conse- 
quently must  have  been  first  struck  and  upset  by  the  pile  of 
asphaltum  and  concrete,  for  which  the  defendant  was  in  no 
wise  responsible.  Some  five  witnesses  for  the  defendant  testi- 
fied directly  that  there  was  such  a  pile  of  paving  material  at 
that  time  and  place,  and  that  there  were  no  other  materials 
on  the  street  at  the  point  where  plaintiff  said  her  buggy  was 
upset.  The  defendant  also  testified  that  there  were  marks  on 
this  pile  of  material  the  next  morning,  showing  where  the 
wheel  of  some  vehicle  had  run  upon  and  over  it.  The  only 
contradiction  of  the  fact  of  the  existence  of  this  obstruction 
in  the  street  was  the  testimony  of  Cleary,  a  witness  for  the 
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plaintiff,  who  testified  that  he  waa  the  sewer  woikman  who 
excavated  and  filled  the  sewer-treneh ;  that  praetically  all 
the  sand  and  concrete  taken  from  the  treneh  were  replaced 
therein,  and  that  the  asphaltnm  was  first  taken  off  the  top 
of  the  trench  and  was  then  piled  on  the  sidewalk. 

This  evidence,  though  not  very  satisfactory,  is  sufficient  to 
raise  a  conflict  which  cannot  be  decided  by  this  court  If  the 
cturt  below  was  satisfied  that  the  witnesses  for  defendant 
were  entitled  to  equal  credit  with  Cleary,  it  might  well  have 
ordered  a  new  trial.  But  this  court  cannot  pass  upon  the 
credibility  of  witnesses,  and  hence  cannot  interfere  upon  this 
ground.  We  frequently  have  cause  to  believe  that  the  judges 
of  the  superior  court  are  too  reluctant  to  exercise  their  power 
of  granting  a  new  trial  for  insufficiency  of  the  evidence,  and 
too  much  inclined  to  acquiesce  in  a  verdict  of  the  jury  which 
does  not  meet  with  their  own  approvaL  There  is  a  clear  and 
obvious  distinction  between  the  duty  of  a  trial  court  and  the 
duty  of  an  appellate  court  with  respect  to  the  decision  of 
such  questions,  and  it  is  well  established  by  the  decisions  of 
this  court.  The  trial  court  cannot  rest  upon  a  conflict  in  the 
evidence,  but  must  weigh  and  consider  the  evidence  for  bofh 
parties,  and  determine  for  itself  the  just  conclusion  to  be 
drawn  from  it.  ''Where  the  decision  is  against  the  weight  of 
the  evidence  it  is  the  duty  of  that  court  to  grant  a  new  trial. " 
(Irving  v.  Cunningham,  58  Cal.  309;  Mwon  v.  Austin,  46 
Cal.  387;  Hawkins  v.  Abioti,  40  Cal.  639;  Bjorman  \.  Fori 
Bragg  Co,,  92  Cal.  500.)  *'lf  the  judge  is  not  satisfied  with 
the  verdict,  and  is  convinced  that  it  is  clearly  against  the 
weight  of  the  evidence,  it  is  his  duty  to  set  it  aside,  even 
though  there  may  have  been  some  confiict  in  the  testimony. 
He  has  had  the  same  opportunity  as  the  jury  to  observe  the 
manner  of  the  witnesses,  and  to  decide  upon  their  crecUbility, 
and  it  is  his  duty  to  see  that  the  verdict  is  not  clearly  against 
the  weight  of  the  evidence.  He  must  exercise  a  wholesome 
and  discreet  supervision  over  the  jury  in  this  respect." 
{^Dickey  v.  Davis,  39  Cal.  569.)  "There,  although  there  may 
be  what  to  us,  judging  from  the  cold  record,  seems  a  sub- 
stantial confiict  in  the  evidence,  the  court  having  heard  the 
evidence,  and  having  had  ample  opportunity  to  judge  as  to 
the  demeanor,  manner,  and  credibility  of  the  witnesses,  may, 
if  he  is  dissatisfied  with  the  verdict,  and  is  of  the  opinion  that 
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it  18  clearly  against  the  weight  of  the  evidence,  set  it  aside 
and  grant  a  new  trial.  The  judge  of  the  superior  court  is  in 
a  position  to  determine  between  the  apparent  and  the  real,  to 
detect  the  falla^  of  specious  testimony  which  may  have  mis- 
led the  jury,  but  which  his  wider  experience  enables  him  to 
readily  comprehend."  {Boies  v.  Howard,  105  Cal.  178.)  Of 
course,  the  judge  should  give  due  respect  to  the  verdict  of 
the  jury,  and  may  sometimes  properly  deny  a  new  trial  in 
cases  where  if  submitted  to  him  without  a  jury  he  might  upon 
the  evidence  have  made  a  different  decision.  He  must  be 
clearly  satisfied  that  the  verdict  is  wrong;  otherwise,  he 
should  let  it  stand.  But  in  considering  the  question  upon  the 
motion  he  must  act  upon  his  own  judgment  as  to  the  effect 
of  the  evidence.  The  parties  are  entitled  to  the  judgment  of 
the  jury  in  rendering  a  verdict,  in  the  first  instance;  but  upon 
a  motion  for  a  new  trial  they  are  equally  entitled  to  the  inde- 
pendent judgment  of  the  judge  as  to  whether  such  verdict  is 
supported  by  the  evidence. 

We  have  considered  the  case  upon  the  theory  that  the  an- 
swer sufficiently  denies  the  allegation  that  the  defendant 
placed  in  the  street  the  mortar-beds,  boxes,  and  barrels  ex- 
tending from  the  sidewalk  to  within  four  feet  of  the  car-track. 
We  have  done  so  because  the  plaintiff  does  not  raise  the  ques- 
tion and  the  case  appears  to  have  been  tried  upon  the  theory 
that  the  denial  is  sufficient.  As  the  question  may  be  raised 
upon  another  trial,  the  attention  of  counsel  is  directed  to  the 
form  of  the  denial,  so  that  if  objection  is  then  made,  the 
defendant  may  amend  as  he  may  be  advised. 

The  order  denying  the  new  trial  is  reversed,  the  judgment 
vacated,  and  the  cause  remanded  for  further  proceedings. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Crim.    No.    1164.     Department    One. — October    7,    1904.] 

THE  PEOPLE,  Appellant,  v.  ALBERT  B.  MAHONY,  Re- 
spondent. 

Criminal  Law — Fraxtdulent  Claim  against  County — ^Insuiticient  In- 
dictment.— An  indictment  for  the  presentation  of  a  false  and 
fraudulent  claim  against  the  count/,  under  section  72  of  the  Penal 
Code,  which  does  not  set  forth  the  particular  acts  and  facts  which 
make  the  claim  fraudulent,  and  does  not  allege  wherein  it  is  false, 
is  insufficient,  in  not  conforming  substantially  to  the  requirements 
of  sections  950,  951,  and  952  of  the  Penal  Code.  The  allegation 
that  the  claim  is  fraudulent  is  a  mere  conclusion  of  law,  and 
presents  no  issuable  fact. 

Id. — Case  Overruled. — The  case  of  People  t.  Carolan,  71  Cal.  195, 
overruled  as  to  the  sufficiency  of  an  indictment  under  section  72 
of  the  Penal  Code,  which  merely  follows  the  language  of  that  seo- 
tion. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  sustaining  a  demurrer  to  an 
indictment.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  E.  B.  Power,  Deputy  At- 
torney-General, and  Lewis  F.  Byington,  District  Attorney, 
for  Appellant. 

George  D.  Collins,  Amicus  Curiae,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  the  people  from 
a  judgment  in  favor  of  defendant,  sustaining  and  allowing 
his  demurrer  to  an  indictment  found  and  presented  against 
him  by  the  grand  jury  of  the  city  and  county  of  San  Fran- 
cisco, the  grounds  of  demurrer  specified,  in  addition  to  want 
of  facts  to  constitute  a  public  offense,  being  that  the  indict- 
ment did  not  substantially  conform  to  the  requirements  of 
sections  950,  951,  and  952  of  the  Penal  Code. 

The  superior  court,  apparently  being  of  the  opinion  that 
the  objection  on  which  the  demurrer  was  allowed  might  be 
avoided  in  a  new  indictment,  directed  that  the  case  be  submit- 
ted again  **to  the  grand  jury  now  in  session,*'  but  the  attorney 
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for  the  people  preferred  to  stand  upon  the  indictment  already 
presented,  and  took  this  appeal 

The  indictment  was  based  upon  the  provisions  of  section  72 
of  the  Penal  Code,  and  alleged  that  the  defendant  did,  "with 
intent  to  defraud  the  city  and  county  of  San  Francisco," 
present  for  allowance  to  the  auditor  of  said  city  and  county 
"a  certain  false  and  fraudulent  claim,  bill,  account,  and  writ- 
ing, in  the  words  and  figures  following,  to  wit: — 

•'Co.  Clerk  F.  No.  170. 

"Legal  Department.     County  Clerk's  Assistants. 
"Auditor's  No.  Treasurer's  No.  $100.00 

"San  Francisco,  Oct.  31,  1903. 
"A.  Davidson  presents  this  demand  on   the   treasury   for 
the  sum  of  one  hundred  dollars,  being  for  his  salary  as  copyist 
for  the  month  of  Oct.,  1903. 

"As  authorized  by  article  III,  chapter  IV,  article  V,  chap- 
ter y,  section  2,  of  the  charter  of  the  city  and  county  of  San 
Francisco,  approved  January  19,  1899,  in  relation  to  certain 
deputies,  assistants  and  copyists  of  county  clerk. 

'A.  DAvmsoN,  Signature. 


<< . 


"Allowed,  payable  out  of  the  general  fund. 
" 190... 

"Auditor  City  and  County. 

"By   

"Deputy. 
"Correct  Albert  B.  Mahony, 

"County  Clerk. 

"By 

"Deputy. 

"Received  Payment, 

"Auditor's  receipt  No 

"Legal  Department  County  Clerk's  Assistants.  (General  BHind. 
"When  paid.  Delivery  stamp. 

"This  demand  can  only  be  paid  out  of  the  income  and 
revenue  provided,  collected,  and  paid  into  the  general  fund 

of  the  treasury  for  the  fiscal  year  190 

"Registry  ftamp.'* 


Digitized  by  VjOOQIC 


106  PEOFiiB  t;.  Mahony.  [145  GiL 

It  is  farther  alleged  ''that  said  Albert  B.  Mahony  then  and 
there  well  knew  that  said  false  and  fraudulent  daim  .  .  . 
was  then  and  there  false  and  fraudulent  " 

There  was  no  allegation  of  any  fact  tending  to  show  wherein 
the  claim  set  forth  was  in  any  way  **false"  or  "fraudulent/' 
the  allegations  in  this  respect,  in  addition  to  setting  forth  a 
copy  of  a  daim  in  favor  of  one  Davidson,  which  was  valid 
upon  its  face  and  certified  as  correct  by  the  defendant  as 
county  clerk,  being  in  the  general  language  of  the  statute 
describing  the  offense.  The  falsity  or  fraudulent  character 
of  this  claim,  if  it  was  in  fact  false  or  fraudulent,  arose  from 
some  fact  or  facts  not  alleged,  and  concerning  which  the 
indictment  furnished  absolutely  no  information*  An  exam- 
ination of  the  copy  of  the  claim  set  forth  shows  that  this  ap- 
parently valid  claim  may  have  been  ''false"  in  any  one  of 
many  ways,  and  "fraudulent"  for  any  one  of  a  great  variety 
of  reasons.  Nothing,  however,  but  the  conclusion  that  it  was 
both  false  and  fraudulent  is  alleged,  and  the  defendant,  who 
must  be  presumed  to  be  innocent  of  any  crime,  was  left  entire- 
ly in  the  dark  as  to  any  facts  upon  which  the  allegations  of 
falsity  and  fraud  were  based. 

It  is  urged  in  support  of  the  indictment  that  it  is  generally 
sufficient  to  describe  the  offense  substantially  in  the  language 
of  the  statute.  This  is  undoubtedly  the  general  rule,  but,  as 
has  been  said,  such  rule  simply  means  "that  when  the  statute 
defines  or  describes  the  acts  which  shall  constitute  a  particu- 
lar offense,  it  is  sufficient  in  an  indictment  to  describe  those 
acts  in  the  language  employed  in  the  statute,  applying  them, 
of  course,  concretely  to  the  person  charged."  (People  v. 
Ward,  110  Cal.  369,  372.)  In  such  cases,  the  statutory  de- 
scription gives  to  the  accused  sufficient  notice  of  the  charge 
against  him.  In  the  vast  majority  of  cases  the  statute  de- 
claring the  public  offense  does  so  define  or  describe  the  acts 
constituting  it,  but  in  many  cases  it  does  not,  and  to  these 
cases  is  applicable  the  qualification  to  the  general  rule  de- 
scribed by  Mr.  Justice  Harlan  in  United  States  v.  Simmons, 
96  U.  S.  360,  as  a  qualification  "fundamental  in  the  law  of 
crimiDal  procedure,  that  the  accused  must  be  apprised  by 
the  indictment  with  reasonable  certainty  of  the  nature  of 
the  accusation  against  him,  to  the  end  that  he  may  prepare 
his  defense,  and  plead  the  judgment  as  a  bar  to  any  subsequent 
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proseeution  for  the  same  offense."  Our  Penal  Code  provides 
that  the  indictment  or  information  must  contain  ''a  statement 
of  the  acts  constituting  the  offense,  in  ordinary  and  ooncise 
language,  and  in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended"  (sec.  950, 
subd.  2) ;  that  it  must  be  direct  and  certain  as  regards  ''the 
particular  circumstances  of  the  offense  charged,  when  they 
are  necessary  to  constitute  a  complete  offense"  (see.  952. 
subd.  3) ;  and  that  it  is  sufScient  if,  among  other  things,  the 
act  charged  as  the  offense  is  set  forth  '4n  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know  what 
18  intended."  These  provisions  but  recognize  the  principle 
universally  recognized  in  civilized  countries,  that  one  accused 
of  crime  shall  be  allowed  to  know  the  charge  against  him,  so 
that  he  may  have  an  opportunity  to  present  his  defense  there- 
to, if  any  he  has.  (See  People  v.  Palmer,  53  Cal.  615;  People 
▼.  Ward,  110  Cal.  869.) 

The  qualification  to  the  general  rule  is  peeuliariy  appli- 
cable in  cases  where  fraud  is  an  element  of  the  offense,  and 
the  statutory  definition  of  the  crime  simply  includes  the  gen- 
eral term  "fraud"  or  '* fraudulently,"  without  any  descrip- 
tion of  the  acts  which  shall  constitute  the  fraud.  This  is 
necessarily  so,  in  view  of  the  fact  that  fraud  is  but  an  infer- 
ence of  law  from  certain  facts.  This  was  clearly  set  forth 
by  this  court  in  Bank  in  the  case  of  People  v.  McKennu,  81 
CaL  158,  where  the  defendant  was  charged  in  the  language 
of  the  statute  defining  the  offense  with  having  defrauded  one 
of  personal  property  ''by  false  and  fraudulent  representa- 
tions and  pretenses."  After  stating  that  fraud  is  merely 
an  inference  of  law  from  certain  facts,  that  the  question  as  to 
whether  a  thing  was  done  fraudulently  is  a  matter  of  law, 
and  that  an  allegation  of  fraud  in  general  terms  presents  no 
issuable  fact,  the  court  said:  "It  is  a  sound  principle  that 
an  indictment  charging  fraud  of  any  kind  should  aver  with 
particularity  the  facta  relied  upon  to  show  fraud.  Many  of 
the  niceties  and  technicalities  which  existed  under  former 
methods  of  pleading  are  not  allowed  to  prevail  under  the 
provisions  of  our  code,  but  the  rule  still  exists  that  an  indict- 
ment must  be  certain  and  clear  as  to  the  particular  circum- 
stances of  the  offense  charged  when  they  are  necessary  to 
constitute  a  complete  offense.    (Pen.  Code,  sec.  952,  subd.  3.)  " 
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In  People  v.  Neil,  91  Cal.  465,  it  was  held  by  this  court  in 
Bank,  following  People  v.  McKenna,  81  Cal.  158,  that  an 
information  charging  one,  in  the  language  of  section  45  of 
the  Penal  Code,  with  fraudulently  voting  when  not  entitled 
to  vote,  was  insufficient  as  agaiust  demurrer.  In  the  opinion 
in  that  case  Hirschfield's  Case,  13  Blatchf.  331,  was  approv- 
ingly cited,  wherein  it  was  held  that  a  charge  that  one  had 
fraudulently  registered,  although  in  the  words  of  the  statute, 
was  insufficient,  and  it  was  said  that  something  more  must  be 
stated  in  order  to  give  the  accused  any  proper  notice  of  the 
charge  which  he  was  to  meet,  it  being  impossible  for  him  to 
determine  from  the  charge  what  he  would  be  required  to  show 
in  his  defense. 

These  decisions  of  this  court  are  in  line  with  the  decisions 
generally  on  the  question  of  the  necessity  of  alleging  the  facts 
upon  which  a  charge  of  fraud  is  based,  and  are  apparently 
conceded  by  learned  counsel  for  the  people  to  be  correct.  It 
is  sought,  however,  to  distinguish  them  from  the  case  at  bar, 
but  we  can  see  no  distinction  material  to  the  question  under 
discussion.  It  was  essential  to  the  commission  of  the  offence 
sought  to  be  charged  by  the  indictment  before  us  that  the 
claim  presented  by  defendant  for  allowance  was  in  fact  falso 
or  fraudulent.  It  was  allej^ed  that  it  was  both  false  an<l 
fraudulent.  The  allegation  that  it  was  fraudulent  was  tlif 
allegation  of  a  mere  conclusion  of  law,  assumedly  ba.sed  upon 
certain  facts  not  disclosed  by  the  indictment.  What  the  ex- 
traneous facts,  claimed  by  the  district  attorney  to  render  it 
fraudulent,  and  alleged  by  the  indictment  to  have  been  known 
to  defendant,  were,  the  indictment  fails  to  show,  and  the 
defendant  was  left  in  absolute  ignorance  as  to  the  particular 
charge  he  would  be  compelled  to  meet  in  this  connection.  It 
may  be  that  the  claim  itself  is  set  forth  with  sufficient  cer- 
tainty to  enable  the  defendant  to  plead  a  judgment  on  the 
merits  in  bar  of  any  subsequent  prosecution,  but  this  is  only 
one  object  of  the  rule  requiring  the  acts  claimed  to  constitute 
the  offense  to  be  sufficiently  set  forth,  the  other  equally  im- 
portant object  being  to  apprise  the  accused  with  reasonable 
certainty  of  the  nature  of  the  accusation  against  him,  to  the 
end  that  he  may  prepare  his  defense.  The  rule  stated  by  Mr. 
Justice  Temple  in  Capuro  v.  Builders'  Ins.  Co.,  39  Cal.  125, 
as  applicable  to  civil  cases, — viz.,  that  while  the  party  alleging 
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fraud  is  not  required  to  allege  with  minuteness  all  the  par- 
ticulars and  circumstances  which  constitute  the  evidence  of 
the  alleged  fraud,  he  must  make  the  charge  with  sufficient 
distinctness  to  enable  his  adversary  to  come  prepared  with 
his  evidence  upon  the  general  questions  of  fraud  which  will 
be  raised, — ^is  applicable  as  well  to  criminal  cases.  No  other 
rule  would  be  consonant  with  a  due  regard  for  the  liberty  of 
the  individual  and  the  protection  of  property. 

We  are  satisfied  that  where  it  is  sought  to  charge  one  with 
the  presentation  of  a  fraudulent  claim  under  section  72  <f 
the  Penal  Code  the  particular  acts  which  make  the  claim 
fraudulent  should  be  so  alleged  as  to  make  the  fraud  appear 
upon  the  face  of  the  indictment.  (See  in  this  connection 
United  States  v.  Googin,  1  Fed.  49.) 

It  is  unnecessary  to  determine  whether  the  alle/ation  that 
the  claim  was  ''false"  as  well  as  fraudulent  adds  anything 
to  the  indictment.  The  particular  objection  that  we  are  con- 
sidering is  not  that  the  indictment  does  not  state  facts  con- 
stituting a  public  offense,  but  that  it  does  not  conform  to 
the  requirements  of  sections  950,  951,  and  952  of  the  Pen  J 
Code,  in  that  it  does  not  sufficiently  set  forth  **the  acts  coj 
stituting  the  offense,"  and  "the  particular  circumstances  of 
the  offense  charged,"  so  as  to  enable  the  defendant  to  know 
^hat  was  the  precise  charge  against  him  and  to  prepare  his 
defense  thereto. 

Being  advised  by  the  indictment  that  the  people  charge 
that  the  claim  was  fraudulent  as  well  as  false,  even  if  there 
be  any  distinction  between  these  terms  as  used  in  connection 
with  a  claim  such  as  is  set  forth  in  such  indictment,  he  is 
certainly  entitled  upon  objection  made  by  demurrer  to  know 
with  reasonable  certainty  the  facts  relied  upon  by  the  people 
as  constituting  the  alleged  fraud. 

We  do  not  wish  to  be  understood  as  holding  that  it  would 
be  sufficient  in  alleging  an  offense  under  section  72  of  the 
Penal  Code  to  allege  simply  that  a  claim  was  "false,"  with- 
out alleging  wherein  it  was  false.  It  is  very  easy  for  the 
pleader  to  set  forth  specifically  wherein  a  claim  presented 
for  allowance  is  claimed  to  be  erroneous,  and  it  certainly 
would  be  more  in  accord  with  the  rule  that  we  have  discussed 
as  applicable  to  this  case  that  this  should  be  done. 

The  attorney-general,  in  support  of  this  indictment,  relies 
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almost  entirely  upon  the  decision  of  this  ooort  in  Department, 
in  Peoph  v.  Carolan,  71  Cal.  195.  The  question  here  involved 
received  little  consideration  in  the  opinion  in  that  case,  being 
disposed  of  by  the  simple  statement  that  the  indictment  was 
sufficient,  charging  the  offense,  as  it  did,  in  the  language  of 
section  72  of  the  Penal  Code.  No  authority  was  cited  in 
support  of  this  conclusion,  and  so  much  of  the  record  of 
that  case  as  is  now  accessible  indicates  that  no  authorities 
therein  were  cited  to  the  court  The  conclusion  therein 
reached  is  so  opposed  to  later  decisions  rendered  by  this  court 
in  Bank,  and  dso  to  fundamental  principles  recognized  by 
the  decisions  generally,  that  it  cannot  be  now  accepted  as 
authority. 

The  judge  of  the  superior  court  did  not  err  in  sustaining 
the  demurrer  to  the  indictment. 

The  judgment  is  affirmed. 

ShaWi  J.,  and  Van  Dyke,  J.,  concurred. 


[Crim.  Ko.  1170.    Department  One.--Oetober  8,  1904.] 

THE  PEOPLE,  Eespondent,  v.  JOHNNY  STROMBEGK, 

Appellant. 

GsnciNAL  Law — Masxino  Oolt  to  Pbsysnt  iDSNTEncAnoN  bt  Owmes — 
SiiiTTiNa  OF  Eabs — CusTOMABT  UsK. — One  who  markB  a  oolt  belong- 
ing to  another  person  by  slitting  its  ears,  with  the  intent  thereby  to 
prevent  identification  tiiereof  by  the  true  owner,  Is  guilty  of  a 
felony  under  seetion  357  of  the  Penal  Code,  regardless  of  whether 
such  mark  might  be  legally  adopted  under  the  provisions  of  the 
Political  Oode,  or  is  customarily  used  to  indicate  a  vicious  animal, 
and  not  ownership. 

Id.— Mattbes  not  Past  of  Ofrnsb— Psovinoi  of  jubt— Quxstiok  of 
Intent. — ^It  is  not  material  to  the  offense  that  the  mark  placed  upon 
the  colt  is  not  of  a  character  usually  adopted  to  indicate  ownership, 
or  that  it  may  not  accomplish  the  purpose  of  actually  preventing 
identification;  though  these  are  matters  that  may  be  properly 
weighed  by  the  jury  in  determining  the  intent  with  which  the 
marking  was  done. 

Id. — CoNSTEUOTioN  of  Section — ^"Mabkb."— The  word  ** marks,"  as 
used  in  section  357  of  the  Penal  Ck>de,  is  not  to  be  limited  to  the 
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plaeing  on  the  animal  of  some  ' '  eonventioiial  artiiidal  indieatloa  of 
ownenbip,"  but  the  proviaion  was  designed  to  protect  the  owaen 
of  animals  by  making  it  a  crime  for  one  to  in  anj  waj  mark  the 
animal  of  another  with  the  intent  thereby  to  prevent  identification. 

to. — Support  of  Verdict — Gonfugting  Evidinoi  ab  to  Intent. — Not- 
withstanding the  evidence  was  without  conflict  as  to  the  cnstomary 
nse  of  the  slitting  of  ears  of  horses  to  indicate  a  vicious  animal, 
and  not  ownership,  jet  where  the  evidence  shows  that  where  the 
slitting  was  done  the  defendant  knew  that  the  colt  belonged  to  the 
true  owner,  and  was  not  an  estraj,  and  the  evidence  of  the  circum- 
stances of  the  case  conflicted  with  the  testimony  of  the  defendant 
upon  the  question  of  intent  to  prevent  identification  bj  such  owner, 
the  verdict  of  guilty  of  the  offense  charged  will  not  be  disturbed 
upon  appeal. 

to.— Chakaotbr  or  Mask  Used— Betusal  or  BBQXTisnD  iNSTBUonoMs 
— Charoe  or  Court. — It  was  not  error  to  refuse  requested  instruc- 
tions as  to  the  character  of  the  mark  used,  where  the  instruc- 
tions given  by  the  court  were  as  liberal  as  any  that  the  defend- 
ant was  entitled  to  in  that  regard. 

APPEAL  from  a  judgment  of  the  Superior  Ck>urt  of  Ma- 
dera County  and  from  an  order  denying  a  new  triaL  W.  M. 
Conlej,  Judga 

The  facts  are  stated  in  the  opinion  of  the  oonit. 

W.  H.  Larew,  and  O.  O.  (Voucher,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Fost,  Assistant 
Attomey-Qeneral,  for  Bespondent. 

ANOELLOTTI,  J. — ^An  information  was  presented  against 
defendant^  wherein  it  was  charged  that  he  ''did  willfully, 
unlawfully,  and  feloniously  mark  a  certain  domestic  animal, 
to  wit:  A  stud  colt,  belonging  to  one  Thomas  Beasore,  by 
then  and  there  slitting  the  ears  of  said  animals  with  intent 
thereby  to  prevent  identification  thereof  by  the  true  owner, 
to  wit :  the  said  Thomas  Beasore."  Having  been  found  guilty 
by  a  jury,  and  adjudged  to  suffer  imprisonment  in  the  state 
prison  for  two  years,  he  has  appealed  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

1.  The  information  states  a  public  offense  under  the  pro- 
visions of  section  357  of  the  Penal  Code.  That  section  is 
as  follows:  ''Every  person  who  marks  or  brands,  alters,  or 
defaces  the  mark  or  brand  of  any  horse,  mare,  colt,  jack,  jen- 
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net,  mule,  bull,  ox,  steer,  cow,  or  calf  belonging  to  another, 
with  intent  thereby  to  steal  the  same,  or  to  prevent  identifica- 
tion thereof  by  the  true  owner,  is  punishable  by  imprisonment 
in  the  state's  prison  for  not  less  than  one  nor  more  than  five 
years. '* 

Under  its  terms  one  who  in  any  way  marks  any  animal 
therein  named  belonging  to  another,  with  intent  thereby  to 
prevent  identification  thereof  by  the  true  owner,  is  guilty  of 
a  felony.  It  can  make  no  difference  that  the  mark  placed  on 
the  animal  is  not  of  a  character  usually  adopted  for  the  pur- 
pose of  indicating  ownership,  or  that  it  may  not  accomplish 
the  purpose  of  preventing  identification.  These  are  matters 
that  may  properly  weigh  with  the  jury  in  determining  as  to 
the  intent  with  which  the  marking  was  done.  It  is  the  placing 
of  any  mark  on  such  an  animal,  with  the  intent  thereby  to 
prevent  identification  by  the  true  owner,  that  constitutes  the 
crime. 

That  one  who  slits  the  ears  of  a  horse  or  colt  thereby 
** marks"  the  same  within  the  ordinary  meaning  of  that  word 
is  clear.  He  thereby  places  some  visible  sign  or  impression 
on  the  animal  which  to  some  extent  changes  its  natural  appear- 
ance, attracts  the  attention,  and  conveys  some  information 
or  intimation.  That  such  a  mark  might  tend  to  impede  the 
owner  of  the  animal  in  the  identification  thereof  is  likewise 
clear.  The  statutes  recognize  that  such  a  mark  might  be 
legally  adopted  as  a  mark  to  indicate  ownership,  for  they 
expressly  provide  that  no  person  must  use  a  mark  "by  cutting 
off  the  ear  or  by  cutting  the  ear  on  both  sides  to  a  point." 
(Pol.  Code,  sec.  3171.)  But  it  is  immaterial  in  this  connec- 
tion whether  the  mark  in  fact  used  is  such  that  it  might  be 
legally  adopted  as  a  mark  under  the  provisions  of  the  Political 
Code.  It  is  sufScient  that  it  is  a  mark,  placed  on  the  animal 
with  the  unlawful  intent. 

Counsel  for  defendant  seeks  to  limit  the  meaning  of  the 
word  ''marks"  as  used  in  this  section  to  the  placing  on  the 
animal  of  some  **  conventional  artificial  indication  of  own- 
ership," but  we  find  no  warrant  for  such  limitation  in  the 
plain  language  of  the  statutory  provision.  The  portion  of 
the  section  here  involved  was  designed  to  protect  the  owners 
of  animals,  by  making  it  a  crime  for  one  to  in  any  way  mark 
the  animal  of  another  with  the  intent  thereby  to  prevent 
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identificatioD  by  the  owner,  and  we  do  not  see  how  any  marV 
made  with  such  unlawful  intent  can  be  excluded  from  the 
operation  of  the  section. 

We  have  considered  the  other  points  made  in  support  of 
the  demurrer  to  the  information,  and  are  satisfied  that  the 
demurrer  was  properly  overruled. 

2.  It  is  contended  that  the  verdict  was  contrary  to  the 
evidence,  the  particular  contention  being,  that  there  was  no 
evidence  to  show  the  specific  criminal  intent  necessary  to 
complete  the  crime.  The  defendant  testified  substantially  as 
follows:  Having  gone  out  '*upon  the  range"  to  find  one  of 
his  three  colts,  he  found  his  colt,  and  also  the  stud  colt  men- 
tioned in  the  information,  with  several  others,  and,  never 
having  seen  this  animal  before,  he  concluded  that  it  was  an 
estray  and  that  he  would  claim  it.  He  told  his  companion, 
Wagner,  that  it  was  his  colt,  and,  having  driven  the  horses 
into  Wagner's  corral,  lassoed  this  animal,  threw  it  down, 
branded  it  with  **P.  N.,''  a  brand  of  Wagner,  and  split  its 
ears.  After  this  had  been  done  and  the  animal  was  released, 
it  followed  the  defendant  around  the  corral,  and  he  saw  that 
it  had  been  theretofore  handled.  The  defendant  then  con- 
cluded that  it  was  not  an  estray  and  that  he  should  not  have 
branded  him,  and  the  next  morning  took  the  colt  about  two 
miles  from  the  place,  burned  out  the  brand,  and  turned  the 
animal  loose  upon  the  range.  He  testified  that  he  split  the 
ears  simply  because  he  intended  to  use  the  horse  as  a  saddle 
horse,  and  liked  the  looks  of  a  saddle  horse  with  split  ears; 
that,  although  he  had  been  the  owner  of  horses  before,  this 
was  the  first  time  that  he  had  ever  slit  the  ears  of  a  horse; 
that  he  had  always  understood  that  when  a  horse's  ears  were 
split  it  was  to  signify  that  the  animal  was  mean  or  vicious, 
and  that  he  had  never  heard  of  such  a  thing  being  done  for 
the  purpose  of  identifying  an  animal  or  as  a  mark  of  owner- 
ship. 

There  was  evidence  that  the  defendant  had  admitted  that 
at  the  time  he  slit  the  ears  of  the  animal  he  knew  that  it 
belonged  to  Thomas  Beasore. 

It  was  admitted  that  the  defendant  branded  the  colt  and 
slit  its  ears,  and  afterwards  burned  out  the  brand  and  turned 
the  colt  loose. 

The  testimony  was  without  confiiict  to  the  effect  that  it  has 
CXLV.  CaL— a 
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been  a  custom  for  many  years  to  split  the  ears  of  vicious  or 
nmnanageable  horses,  that  a  split  in  a  horse's  ear  was  intended 
to  signify  that  the  horse  was  yicious,  and  that  such  splits  are 
never  used  as  marks  of  ownership. 

The  foregoing  is  substantially  all  the  evidence  shown  by 
the  record.  The  defendant  acknowledging  that  he  slit  the 
ears  of  the  colt,  and  there  being  evidence  sufficient  to  sustain 
a  finding  by  the  jury  that  at  the  time  he  so  did  he  knew  that 
the  animal  belonged  to  and  was  the  property  of  Thomas  Bea- 
sore,  the  question  remained  as  to  whether  the  slitting  was 
done  for  the  purpose  of  preventing  identification  of  the  ani- 
mal by  Beasore.  Upon  this  question  we  cannot  say  that  the 
finding  of  the  jury  is  not  sustained  by  the  evidence.  Where 
some  particular  intent  is  a  necessary  element  to  coLstitute  an 
act  a  crime,  such  intent  may  be  sufficiently  shown  by  the  cir- 
cumstances surrounding  the  commission  of  the  act. 

Here,  in  support  of  the  verdict,  it  must  be  assumed  that 
the  defendant  knew  that  the  colt  was  the  property  of  Beasore, 
and  that  he  did  not  think  it  was  an  estray.  Under  these  cir- 
cumstances he,  having  taken  the  animal  from  the  range  where 
it  was  grazing,  placed  a  brand  upon  it  and  slit  its  ears.  The 
evidence  as  to  the  placing  of  the  brand  on  the  inimal  was 
of  course  material  and  competent  upon  the  question  as  to  what 
the  intention  of  the  defendant  was  in  the  slitting  of  the  ears. 
Both  things  were  done  by  the  defendant  at  the  same  time, 
and  apparently,  despite  defendant's  statement  to  the  con- 
trary, for  the  same  purpose.  The  nature  of  the  act,  the  thus 
double  marking  of  the  animal  by  brand  and  mark,  and  the 
circumstances  attending  the  doing  thereof,  including  state- 
ments made  by  defendant  which  the  jury  found  to  be  untrue, 
were  sufficient  to  sustain  the  finding  that  the  slitting  was  done 
for  the  purpose  of  preventing  identification  of  the  animal. 
That  it  might  reasonably  assist  in  accomplishing  that  purpose 
is  very  clear,  even  if  such  slits  are  not  ordinarily  used  as 
marks  of  ownership,  and  are  generally  used  simply  to  indicate 
a  vicious  animal.  The  statement  of  the  defendant  as  to  his 
reason  for  thus  marking  the  animal  was  of  course  not  con- 
clusive upon  the  jury.  The  most  that  can  be  said  for  de- 
fendant is,  that  there  was  a  conflict  in  the  evidence  as  to  the 
intent  with  which  the  act  was  done,  and  the  well-settled  rule 
that  the  appellate  court  will  not  under  such  circumstances 
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disturb  the  finding  of  the  jury  prohibits  as  from  interfering 
therewith. 

The  case  of  Fossett  ▼.  State,  11  Tex.  App.  40,  45,  relied 
on  by  defendant,  fully  recognizes  the  rule  that  ''the  surround- 
ing facts — ^the  facts  and  circumstances  which  hover  around 
and  give  character  to  the  act" — are  to  be  taken  into  considera- 
tion in  determining  as  to  the  intent  with  which  such  an  act 
as  is  here  involved  is  done. 

3.  Complaint  is  made  that  the  court  refused  to  give  certain 
instructions  requested  by  the  defendant.  We  have  examined 
these  requested  instructions  and  find  no  error  in  the  action  of 
the  court  The  court  did  instruct  the  jury  that  before  they 
could  convict  the  defendant  they  must  be  convinced  by  the 
evidence  b^ond  a  reasonable  doubt  that  the  slitting  of  the 
hurse's  ears  was  such  a  marking  of  an  animal  as  might  prevent 
the  identification  thereof  by  the  true  owner,  and  this  was  cer- 
tainly as  liberal  an  instruction  in  regard  to  the  character  of 
the  mark  as  the  defendant  was  entitled  to.  As  has  been  said 
before,  it  is  the  placing  of  any  mark  upon  the  animal  with 
the  intent  thereby  to  prevent  identification  by  the  owner  that 
18  denounced  by  the  statute  here  involved.  Whether  the 
mark  adopted  by  the  offender  for  that  purpose  is  such  that 
it  will  accomplish  the  result  desired  is  not  material.  What  the 
statute  really  makes  an  offense  is  an  attempt  to  prevent  the 
identification  of  the  animal  by  the  true  owner  by  the  placing 
of  a  mark  thereon.  As  in  the  case  of  an  attempt  to  commit 
a  crime,  it  is  not  essential  that  the  means  used  should  in  fact 
be  capable  of  accomplishing  the  result  designed.  The  jury 
were  very  fully  instructed  that  they  could  not  convict  the 
defendant  unless  they  were  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  slit  the  animal's  ears  for  the  purpose  of 
preventing  its  identification  by  the  true  owner. 

The  judgment  and  order  are  af&rmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
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[8.   P.   No.    2937.    Department   One.— October   8,    1904.] 

CLARA  BAUM,  Administratrix,  etc.,  Respondent,  v.  ED- 
WARD ROPER  et  al.,  Defendants;  DAVID  J.  SPENCE, 

Appellant. 

Appeal  from  Judgment — Bsvnw. — Where  an  appeal,  though  taken 
within  proper  time  after  the  entry  of  the  judgment  against  the 
appellant,  was  taken  more  than  four  years  after  its  rendition,  the 
objection  that  the  evidence  does  not  support  the  iecision  of  the  trial 
court  cannot  be  considered. 

Id. — GoNSTHucTiON  OF  Findings — Beoovxbt  of  Beal  Pbopebty  in  San 
Francisco — ^Defense  of  Statute  of  Limitations— Act  of  1864.— 
In  an  action  to  recover  real  property  in  San  Francisco,  where  the 
answer  pleaded  that  the  action  was  barred  by  the  provisions  ol 
section  318  of  the  Code  of  Civil  Procedure,  and  also  pleaded  the 
act  of  March  5,  1864,  a  finding  that  the  action  is  not  barred  by 
the  provisions  of  section  318  is  equivalent  to  a  finding  against  the 
truth  of  the  allegation  in  the  answer  under  the  act  of  March  5,  1864, 
that  neither  plaintiff  nor  his  privies  in  estate  have  been  in  posses- 
sion of  the  property  within  five  years  next  before  the  beginning 
of  the  action,  and  the  omission  specifically  to  find  on  such  allegation 
is  not  material. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Charies  W.  Slack,  Judge, 
rendering  judgment.  James  M.  Troutt,  Judge,  amending 
judgment. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  B.  Mhoon,  and  T.  M.  Osmont,  for  Appellant. 

W.  B.  Kollmyer,  and  Naphtaly,  Preidenrich  &  Ackerman, 
for  Respondent. 

SHAW,  J. — This  is  a  second  appeal  from  the  judgment 
rendered  in  the  superior  court  on  February  6,  1897.  The 
judgment  as  rendered  was  against  all  the  defendants,  but 
the  clerk,  by  inadvertence  in  making  the  entry  thereof,  failed 
to  insert  the  name  of  the  present  appellant,  David  J.  Spence, 
in  the  judgment  as  entered.  This  omission  was  not  observed, 
however,  at  the  time,  and  all  the  defendants  joined  in  an 
appeal  to  this  court,  and  the  judgment  was  affirmed.  (See 
Baum  V.  Roper,  132  Cal.  42.)     In  the  subsequent  decision  in 
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Spence  ▼.  Trouit,  133  Cal.  605,  (erroneously  reported  as 
Spencer  v.  Troutty)  it  was  held  that,  so  far  as  Spenee  was 
eoneemed,  the  first  appeal,  although  the  opinion  showed  a 
full  consideration  of  all  the  points  in  the  case,  and  was  ren- 
dered after  hearing  argument  in  his  behalf,  was  nevertheless 
a  nullity,  because  as  to  him  the  judgment  was  not  entered, 
and  this  court  could  not  acquire  jurisdiction  of  an  appeal 
taken  from  a  judgment  before  the  entry  thereof,  and  that 
Spenee  had  the  right  to  take  an  appeal  within  six  months 
from  the  time  of  the  amendment  inserting  his  name  therein. 
This  amendment  was  made  on  May  29,  1901,  and  this  appeal 
was  taken  on  June  7,  1901. 

Inasmuch  as  this  appeal  was  taken  more  than  four  years 
after  the  rendition  of  the  judgment,  it  is  apparent  that  we  can- 
not consider  the  objection  that  the  evidence  does  not  support 
the  decision  of  the  trial  court.  (Code  Civ.  Proc.,  sec.  939, 
subd.  1.)  We  have,  however,  re-examined  the  evidence  and 
reconsidered  the  points  presented  on  the  first  appeal  and 
decided  by  this  court  in  Baum  v.  Roper,  132  Cal.  42,  and  arc 
satisfied  with  the  conclusions  there  reached  upon  a  considera- 
tion of  the  same  record. 

The  appellant  now  makes  the  additional  point  that  the 
judgment  is  erroneous  because  there  is  no  finding  on  the  issue 
tendered  by  the  answer  relating  to  the  effect  of  the  act  o^ 
March  5,  1864,  upon  the  right  of  the  plaintiff  to  maintain 
the  action.  The  act  provides  that  in  any  action  bogim  more 
than  one  year  thereafter  for  the  recovery  of  real  property  in 
San  Francisco,  or  affecting  the  title  thereto,  none  of  the  pro- 
visions of  the  act  of  March  11,  1858,  ratifying  certain  or- 
dmances  of  San  Francisco,  nor  any  of  the  provisions  of  the 
ordinances  therein  recited,  should  be  deemed  to  aid  the  right 
or  title  set  up  or  claimed  by  any  party,  unless  such  party,  or 
his  privies  in  estate,  shall  have  had  actual  possession  of  the 
land  in  dispute  within  five  years  next  before  the  commence- 
ment of  the  action.  The  answer  pleaded  this  statute,  and 
alleged  that  neither  the  plaintiff  nor  his  predecessors  in  in- 
terest had  had  the  actual  possession  of  the  land  within  five 
years  next  before  the  beginning  of  the  action.  There  is  no 
eExpress  finding  upon  these  allegations.  We  are  of  the  opinion, 
however,  that  the  findings  made  include  a  finding  upon  the 
tacts  set  forth  in  the  answer.    The  answer  alleged  that  the 
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action  was  barred  by  the  provisionfl  of  section  318  of  the  Code 
of  Civil  Procedure.  This  is  merely  a  statutory  method  of  al- 
leging the  facts  which^  under  that  section,  constitute  a  bar  to 
the  action, — ^namely,  that  the  plaintiff  and  his  predecessors 
have  not  been  seized  or  possessed  of  the  property  within  five 
years  next  before  the  commencement  of  the  action.  This  is 
substantially  the  same  as  the  allegation  aforesaid  intended 
to  invoke  the  operation  of  the  act  of  1864.  The  court  finds 
that  the  action  is  not  barred  by  the  provisions  of  said  section 
318.  In  substance,  this  is  the  same  as  a  finding  that  the 
allegation  that  neither  plaintiff  nor  his  privies  in  estate  have 
been  in  possession  of  the  property  within  five  years  next  before 
the  beginning  of  the  action  is  not  true.  There  was  no  evi- 
dence or  claim  that  either  of  them  were  under  any  disability. 
Therefore  it  does,  in  substance,  amount  to  a  finding  on  the 
issues  tendered  by  the  answer. 

We  have  considered  this  point  on  the  theory  that  there 
was  evidence  sufficient  to  require  such  a  finding  with  respect 
to  the  effect  of  the  act  of  1864.  The  appellant,  however,  does 
not  cite  us  to  any  evidence  showing  that  the  plaintiff  required 
aid  from  the  act  of  1858  or  the  ordinances  referred  to  in  that 
act  in  order  to  establish  his  title.  The  title  seems  to  be  estab- 
lished by  proof  of  adverse  possession  long  after  that  act  took 
effect,  and  irrespective  of  any  deraignment  of  title  from  the 
city  of  San  Francisco. 

The  judgment  is  afiirmed. 

AngeUottiy  J.,  and  Van  Dyke,  J.,  concurred. 


[8.  F.  No.  S992.    Department  One.— October  8,  1904.] 

In  the  Matter  of  the  Estate  of  ELLA  ROBERTA  WILSON 
SMITH,  Deceased.  ELLA  J.  CHAMBERLAIN,  Ap- 
pellant,  v.  BUTLER  SMITH  et  al.,  Respondents. 

WnXS — iNHmiTANOB  BY  POST-TSSTAICENTABT  CHUiD— CONTRIBUTION  BT 

Deviskbs  and  Lboatkbs — Annuity  to  Mothxb  or  Tsstatob. — A 
ehild  bom  after  the  making  of  the  last  will  of  a  deceased  testator 
Is  entitled  to  inherit  the  same  share  of  the  estate  as  if  no  will  were 
made,  and  all  derisees  and  legatees  must  contribute  proportionately 
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to  sneh  share^  if  there  is  no  obvioua  intention  of  the  testator  to  the 
oontraiy.  In  the  absence  of  sneh  obvions  intention  shown  from 
the  words  of  the  will,  a  speeifio  monthly  annnity  bequeathed  by  the 
testatrix  to  her  mother  must,  as  a  legacy,  contribute  a  proportionate 
share  of  such  inheritance. 

lS>.—CBnj>  ABOUT  TO  BS  BOBN — PRESUMED  KNOWLEDGE  OW  LAW — OBVI- 
OUS Intention  not  Shown.— The  fact  that  the  testatrix  was  soon 
to  give  birth  to  a  child  when  the  will  was  made  is  not  sufficient  proof 
of  an  obvious  intention  that  the  legacy  of  the  annuity  given  to  the 
mother  should  not  oontribute  to  the  legal  inheritance  of  the  post- 
testamentary  child.  Though  she  was  probably  actually  ignorant 
of  the  law  as  to  such  inheritance,  she  must  be  presumed  to  know 
it,  and  to  know  that  the  mother  must  contribute  proportionately 
thereto,  unless  a  contrary  intention  was  made  manifest  by  the 
terms  of  the  wiU. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  making  partial  distribution  of 
the  estate  of  a  deceased  person.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wright  &  Lukens,  and  John  A.  Wright,  for  Appellant 

The  probable  immediate  confinement  known  to  the  testatrix 
when  the  will  was  made  shows  her  intention  that  the  father 
should  take  the  share  given  by  the  will  and  support  the  child, 
and  that  her  mother's  legacy  should  be  intact  (Civ.  Code, 
sec.  1308;  Peters  v.  Siders,  126  Mass.  135.*) 

Garret  W.  McEnemey,  for  Respondents. 

In  cases  of  proportionate  abatement  annuities  stand  upon 
the  same  basis  as  legacies,  unless  a  contrary  intention  clearly 
appears  from  the  will.  (2  Williams  on  Executors,  1220-1221, 
1367;  Underbill  on  Wills,  sees.  391,  392;  Estate  of  Gray,  13 
Phila,  872;  Emery  v.  Batchelder,  78  Me.  233;  Croly  v.  Weld, 
3  De  Qex,  M.  &  Q.  996;  Wroughton  v.  Colquhoun,  1  De  Gex 
&  S.  351;  Ward  v.  Oray,  26  Beav.  485.) 

ANQELLOTTI,  J.— This  is  an  appeal  by  Ella  J.  Cham- 
berlain,  the  mother  of  deceased,  from  a  decree  of  partial  dis- 
tribution, refusing  to  award  her  $125  per  month  for  the  period 
of  her  life,  and  awarding  her  only  $83.33^  per  month  for 
that  period. 


1 30  Am.  Bep.  671. 
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The  will  of  the  deceased  was  as  follows:  "I,  Ella  Roberta 
Wilson  Smith,  being  of  sane  and  sound  mind  do  hereby  declare 
this  my  last  will,  and  do  hereby  give  and  bequeath  all  of  which 
I  may  die  possessed,  to  my  beloved  husband  to  be  for  his  bene- 
fit and  maintenance  during  his  life.  At  his  death  to  go  to  my 
beloved  daughter  Roberta  Genevieve  Smith. 

''To  my  mother  I  desire  shall  be  paid  $125.00  per  month 
as  long  as  she  shall  live. 

''Ella  Roberta  WmsoN  SMrrn. 

"February  1st,  1903.'* 

Six  days  after  the  making  of  this  will  the  deceased  gave 
birth  to  a  son,  and  on  February  27,  1903,  twenty  days  after 
Che  birth  of  such  son,  she  died,  leaving  surviving  her  husband 
and  mother,  and  her  two  children,  Roberta  Genevieve  and 
Randolph  Wilson,  the  post-testamentary  son. 

She  left  estate  consisting  of  personal  property  valued  at 
two  hundred  dollars  and  real  property  valued  at  $99,175, 
all  of  which  was  separate  property.  The  net  income  from 
this  property  was  three  hundred  dollars  per  month. 

No  part  of  the  annuity  to  the  mother  having  been  paid,  she 
petitioned  the  court  in  probate  for  a  decree  directing  tha 
administrator  with  the  will  annexed  to  pay  and  deliver  to 
her  the  arrears  of  the  said  annuity  at  the  rate  of  $125  per 
month,  as  provided  in  the  will. 

The  court  decreed  that  she  was  sntitled  to  receive  only 
$83.33  1/3  per  month,  and  ordered  this  amount  paid  to  he^ 
from  March  27,  1903,  "so  long  as  she  shall  live,"  and  she 
has  appealed,  claiming  that  under  the  provisions  of  the  will 
she  is  entitled  to  $125  per  month. 

The  question  presented  by  this  appeal  is  as  to  the  effect 
upon  the  annuity  to  the  mother  of  the  birth  of  the  post- 
testamentary  child,  in  view  of  certain  provisions  of  our  Civil 
Code.  Section  1306  of  the  Civil  Code  is  as  follows:  "When- 
ever  a  testator  has  a  child  born  after  the  making  of  his  will, 
either  in  his  lifetime  or  after  his  death,  and  dies  leaving  such 
child  unprovided  for  by  any  settlement,  and  neither  provided 
for  nor  in  any  way  mentioned  in  his  will,  the  child  succeeds 
to  the  same  portion  of  the  testator's  real  and  personal  prop- 
erty that  he  would  have  succeeded  to  if  the  testator  had  died 
intestate." 

It  is  not  disputed  that  the  post-testamentary  child  comes 
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within  the  terms  of  this  section  and  is  entitled  to  the  benefit 
of  its  provisions.  Therefore,  subject  to  the  provisions  of  sec- 
tion 1308  of  the  Civil  Code,  and  subject  to  administration, 
the  post-testamentary  child  succeeded  immediately,  by  opera- 
tion of  law,  to  an  undivided  one  third  of  the  property  of  the 
testatrix.  As  to  such  portion,  the  deceased  is  to  be  regarded 
as  having  died  intestate  {Smith  v.  Olmstead,  88  Cal.  582^), 
and,  so  far  as  such  child  is  concerned,  the  will  is  to  be  consid- 
ered as  not  existing. 

The  effect  of  this  being  to  deprive  both  the  husband  and  the 
daughter  of  one  third  of  the  portions  attempted  to  be  given 
them  by  the  will,  the  question  is  as  to  whether  the  annuity  to 
the  mother  must  also  be  cut  down  one  third. 

Section  1308  of  the  Civil  Code  provides  that  ''When  any 
share  of  the  estate  of  a  testator  is  assigned  to  a  child  born 
after  the  making  of  a  will,  or  to  a  child,  or  the  issue  of  a 
child,  omitted  in  the  will,  as  hereinbefore  mentioned,  the  same 
must  first  be  taken  from  the  estate  not  disposed  of  by  the  will, 
if  any ;  if  that  is  not  sufficient  so  much  as  may  be  necessary 
must  be  taken  from  all  the  devisees  or  legatees,  in  proportion 
to  the  value  they  may  respectively  receive  under  the  will, 
unless  the  obvious  intention  of  the  testator  in  relation  tc 
some  specific  devise  or  bequest,  or  other  provision  in  the  will, 
would  thereby  be  defeated ;  in  such  case,  such  specific  devise, 
legacy,  or  provision  may  be  exempted  from  such  apportion- 
ment, and  a  different  apportionment,  consistent  with  the  in- 
tention of  the  testator,  may  be  adopted/' 

Concededly,  the  annuity  here  involved  is  a  legacy.  (Civ. 
Code,  sec.  1357.)  There  is  no  estate  not  disposed  of  by  will. 
The  legacy  to  the  mother  of  deceased  must  therefore  con- 
tribute, in  proportion  to  its  value,  to  make  up  the  share  of 
the  child,  unless  the  obvious  intention  of  the  testatrix  in  rela- 
tion to  such  legacy,  as  distinguished  from  her  intention  as 
to  the  other  dispositions  made  by  the  will,  would  thereby  be 
defeated. 

No  such  obvious  intention  is  apparent  from  the  words  of 
the  will.  As  stated  by  this  court  in  Estate  of  Ross,  140  Cal. 
282,  293,  "The  general  rule  announced  by  the  section  (Civ. 
Code,  sec.  1308)  is,  that  all  devises  and  legacies  must  con- 
tribute in  proportion  to  value,  and  that  the  exemption  of  a 


1 82  Am.  St.  Bep.  S36. 
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specific  devise  is  only  warranted  when  the  obvious  intention 
of  the  testator  in  relation  to  it  would  be  defeated  if  contribu- 
tion was  required. "  By  the  will  in  that  case  a  lot  of  land  was 
specifically  devised  to  a  stepdaughter,  and,  with  the  exception 
of  two  nominal  legacies,  the  residue  of  the  property  was  be- 
queathed to  two  daughters,  and  it  was  held  that  the  preter- 
mitted child  of  a  deceased  child  succeeded  to  an  undivided 
one  third  of  the  whole  of  the  property,  including  that  specially 
devised,  and  that  the  specific  and  residuary  bequests  must 
alike  contribute  in  proportion  to  value.  The  mere  fact,  then, 
that  one  legacy  is  specific,  as  is  claimed  by  appellant  for  the 
annuity  here  involved,  and  that  another  legacy  is  in  its  nature 
residuary,  does  not  show  the  obvious  intention  contemplated 
by  section  1308  of  the  Civil  Code.  Under  that  section  all 
legacies  and  devises,  whatever  their  character,  must  con- 
tribute in  such  a  case,  unless  the  obvious  intention  of  the  tes- 
tator in  relation  to  some  particular  legacy  or  devise  would  be 
thereby  defeated. 

By  her  will  the  deceased  purported  in  terms  to  dispose  of 
all  her  property.  She  must  be  assumed  to  have  had  in  mind 
all  her  property  and  its  condition,  and  to  have  distributed  the 
same  among  the  objects  of  her  bounty  in  such  proportions  as 
she  thought  proper.  The  amount  fixed  upon  by  her  for  her 
mother  must  be  deemed  to  have  been  so  fixed  not  only  in  ac- 
cordance with  her  views  as  to  her  mother's  needs,  but  in 
accordance  with  her  views  as  to  what  under  all  the  circum- 
stances, including  the  needs  of  all,  would  be  a  fair  division 
among  those  near  and  dear  to  her.  There  is  absolutely  nothing 
in  the  language  of  the  will  to  indicate  any  other  intention 
on  the  part  of  the  testatrix  than  that,  the  husband  holding 
during  his  life  all  the  property  of  which  she  died  possessed, 
and  her  daughter  taking  all  of  the  same  absolutely  upon  his 
death,  the  mother  should  receive  $125  per  month  therefrom 
during  her  life.  These  were  the  proportions  deemed  just  by 
the  testatrix.  The  intention  that  the  portions  of  the  estate 
thus  attempted  to  be  given  to  the  father  and  daughter  were 
to  be  enjoyed  by  them  unimpaired,  was  as  obvious  as  the  in- 
tention that  the  mother  should  have  the  full  amount  of  her 
legacy.  There  is  nothing  to  indicate  that  the  legacy  to  the 
mother  was  under  all  circumstances  to  be  kept  intact,  in 
the  event  that  the  bequests  to  the  father  and  daughter  be- 
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came  in  part  ineffectnaL  So  mncli  for  the  language  of 
the  will. 

Appellant  claims,  however,  that  the  circumstances  under 
which  the  will  was  made  must  be  taken  into  consideration  in 
determining  the  intention  of  the  testatrix,  and  invokes  the 
provisions  of  section  1318  of  the  Civil  Code,  whid  declares 
that  ''In  case  of  uncertainty  arising  upon  the  face  of  a  will, 
as  to  the  application  of  any  of  its  provisions,  the  testator's 
intention  is  to  be  ascertained  from  the  words  of  the  will  taking 
into  view  the  circumstances  under  which  it  was  made  exclusive 
of  his  oral  declarations.'' 

Assuming  the  applicability  of  this  section,  and  thai  we  may 
consider  the  circumstances  under  which  the  will  was  made  for 
the  purpose  of  determining  the  "obvious  intention"  of  the 
testatrix  in  this  regard  (see,  however.  Estate  of  Boss,  140  Gal. 
282;  In  re  Stevens,  83  Cal.  322;*  Estate  of  Wardell,  57  Cal. 
484;  Esiaie  of  Tompkins,  132  Cal.  173,  176),  we  do  not  see 
that  the  case  of  appellant  is  materially  strengthened.  Tha 
circumstance  strongly  relied  on  by  her  is,  that  at  the  time  of 
the  execution  of  the  will  the  deceased  was  within  a  few  days 
to  give  birth  to  a  child.  It  was  urged  that  she  must  therefore 
have  had  this  child  in  mind,  and  made  this  will  because  of  her 
approaching  confinement  and  the  danger  attending  the  same. 
The  child,  therefore,  it  is  said,  must  have  been  in  her  mind, 
and  she  must  be  presumed  to  have  known  that  such  child,  if 
bom  alive,  would  under  the  law  succeed  to  one  third  of  her 
estate,  and  to  have  made  the  provision  of  $125  per  month  for 
her  mother  with  the  intention  that  she  should  be  paid  that 
sum  in  full,  notwithstanding  the  fact  that  the  estate  from 
which  said  annuity  was  to  be  paid  would  be  reduced  one  third 
by  the  birth  of  the  child. 

The  provisions  of  the  will  would  indicate  that  if  the  testa- 
trix had  this  child  in  mind  at  the  time  of  the  execution  of  the 
will,  her  omission  to  provide  for  him  was  intentional,  and  that 
she  in  fact  did  not  know  that  the  law  would  give  h\m  one  third 
of  her  estate  if  she  failed  to  provide  for  or  mention  him  in 
her  wilL  It  is  impossible  to  account  for  her  attempted  dis- 
position of  all  of  her  property  to  others,  under  such  circum- 
stances, upon  any  other  theory.  Assuming,  however,  in  ac- 
cordance with  the  presumption  invoked,  that  she  did  know  the 
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law,  she  knew  not  only  that  if  the  child  was  born  alive,  and 
had  not  been  provided  for  or  mentioned  in  her  will,  he  wouhl 
succeed  to  one-third  of  her  estate  by  operation  of  law,  but 
also  that  under  the  law,  unless  her  intention  to  the  contrary 
was  made  obvious  by  the  terms  of  her  will,  all  devises  and 
legacies  contained  therein,  including  the  legacy  to  her  mother, 
must  contribute  in  proportion  to  value  to  make  up  the  sharo 
of  the  child.  Having  this  knowledge,  she  executed  the  will 
before  us,  without  indicating  therein  any  intention  that  the 
legacy  to  the  mother  should  not  contribute  with  the  others  to 
make  up  the  portion  that  the  law  would  give  to  her  after-born 
child,  or  that  such  legacy  should  in  this  respect  stand  upon 
any  other  footing  than  that  occupied  by  the  other  bequests. 

We  are  satisfied  that  it  is  not  shown  by  the  will,  either 
taken  alone  or  in  connection  with  the  circumstances  under 
v'hich  it  was  made,  that  there  was  any  such  "obvious  inten- 
tion" in  relation  to  the  annuity  to  the  mother  as  will  exempt 
it  from  contribution  to  the  share  of  the  post-testamentary 
child. 

The  decree  of  the  superior  court  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.   No.   30G9.     Department  One.— October  12,   1904.] 

CALIFORNIA  ELECTRIC  LIGHT  COMPANY,  Respond- 
ent, V.  CALIFORNIA  SAFE  DEPOSIT  AND  TRUST 
COMPANY,  Executors,  etc.,  and  LAURA  B.  ROE,  Ex- 
ecutrix, etc.,  of  George  N.  Roe,  Deceased,  Appellants. 

CoRPOEATioN  —  Secret  Commission  Received  by  Offices  —  AcnoN 
AGAINST  Executors — Evidence — Motives  or  Witness  Assailed^ 
Bebuttal. — In  an  action  by  a  corporation  against  the  executors  of  a 
deceased  olTicer  and  manager,  to  recover  a  secret  commission  re> 
eeived  by  him  upon  sale  of  its  property,  where  the  motives  of  a 
witnobS  for  the  plaintiff,  who  testified  to  his  sharing  a  commission 
with  such  oflicer,  were  assailed  by  the  executors'  counsel  for  having 
concocted  the  story  after  the  officer's  death,  in  reyenge  for  disallow- 
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anee  of  a  claim  hj  him  against  the  estate,  it  waa  proDcr,  in  rebuttal 
of  sneh  charge,  to  admit  letters  addressed  hy  the  witness  to  the 
officer  in  hiL  lifetime  making  the  same  claim,  and,  for  the  same 
limited  purpose,  to  admit  other  letters  and  declarations  of  the  wit- 
ness in  relation  to  sharing  the  commission,  made  prior  to  the  death 
or  to  the  presentation  of  the  claim  against  the  estate. 

Id. — Influencb  upon  Juey — Equity  Case — Advisory  Verdict — Review 
UPON  Appeal. — If  the  jury  were  influenced  in  their  verdict  by  the 
evidence  admitted  before  them  for  a  limited  purpose,  this  would  not 
justify  a  reversal  of  the  judgment  against  the  accused  in  a  case  in 
equity.  In  such  a  case  the  verdict  is  at  most  only  advisory  to  the 
court;  and  where  the  court  acted  upon  its  own  judgment,  and,  in 
addition  to  approving  the  special  verdict,  made  and  filed  its  own 
findings  and  decision,  the  correctness  of  the  decision  of  the  court, 
and  r.ot  of  the  verdict  as  rendered  by  the  jury,  is  the  question  to  be 
determined  upon   appeal. 

Id. — ^Finding  as  to  Amount — Inperbnce  from  Evidence. — Where  there 
is  evidence  tending  to  sustain  the  finding  of  the  jury  and  court  as 
to  the  amount  and  value  of  the  stoclc  received  by  the  defendant 
aa  a  secret  commission,  it  was  for  the  court  to  determine  the  proper 
construction  of  the  testimony  and  the  inference  of  fact  to  be  drawn 
therefrom;  and  the  fact  that  the  evidence  might  warrant  a  differ- 
ent inference  does  not  justify  this  court  in  disturbing  the  finding 
for  want   of  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Charles  W.  Slack,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Page,  McCutchen,  Harding  &  Knight,  for  Appellants. 

The  court  erred  in  admitting  letters  and  declarations  of  the 
witness  Lloyd,  which  were  hearsay.  (1  Wifrmore's  Greenleaf 
on  Evidence,  sec.  469b;  Elliott  v.  Pearl,  10  Pet.  412,  439; 
liobb  V.  Hockley,  23  Wend.  50;  Aetna  Ins.  Co,  v.  Eastman,  95 
Tex.  34;  People  v.  Doyell,  48  Cal.  85,  90;  Mason  v.  Vestal,  88 
Cal.  396 ;'  People  v.  Kodley,  131  Cal.  255 ;  Kulofson  v.  Billing!^, 
140  Cal.  152;  Barkly  v.  Copeland,  74  Cal.  1  f  Silva  v.  Packard, 
10  Utah,  89;  Ewing  v.  Keith,  16  Utah,  312;  Train  v.  Taylor, 
51  Hun,  215;  People  v.  Colburn,  105  Cal.  645;  Casey  v.  Leg- 
gett,  125  Cal.  664;  People  v.  Lee  Dick  Lung,  129  Cal.  491; 
Learned  v.  Tillotson,  97  N.  Y.  1,  11 ;»  Bank  of  British  North 
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America  v.  Delafield,  126  N.  Y.  410;  Thomas  r.  Oage,  141 
N.  Y.  506;  Percy  v.  Bibber,  134  Mass.  404;  Morris  v.  Norton, 
75  Fed.  912;  Sullivan  y.  McMillan,  26  Fla.  543;  Canadian 
Bank  v.  Coumbe,  47  Mich.  358 ;  Dempsey  v.  Dobson,  174  Pa. 
St.  122 ;» i8^a^«  V.  Howell,  61  N.  J.  L.  142 ;  Razor  v.  Bosor,  149 
lU.  624;  Wiedemann  y.  Wdlpole,  2  Q.  B.  Div.  (1891)  534.) 

W.  E.  Goodfellow,  and  Garret  W.  McEnemey,  for  Re- 
spondent. 

On  the  issue  tendered  by  appellants  as  to  whether  the  evi- 
dence of  Lloyd  was  concocted  after  the  presentation  and  dis- 
allowance of  his  claim  against  the  estate  of  George  H.  Boe, 
the  letters  and  declarations  of  Lloyd  were  admissible  to  show 
the  contrary,  and  remove  the  false  imputation.  (Barkly  v. 
Copeland,  74  Cal.  1;^  Gates  v.  People,  14  lU.  433,  438;  State 
V.  Dennin.  32  Vt.  158:  State  v.  Vincent,  24  Iowa,  570  ,•»  1 
Greenleaf  on  Evidence,  16th  ed.,  sec.  469,  par.  4,  p.  607 ;  If c- 
Lain  v.  British  etc.  Marine  Ins,  Co.,  38  N.  Y.  Supp.  77,  79 ; 
16  Misc.  Rep.  336 ;  Baher  v.  Broadway  etc.  Co.,  29  N.  Y.  Supp. 
40,  42;  9  Misc.  Rep.  20;  In  re  Hesdra's  Will,  119  N.  Y.  615, 
6n;Herrick  v.  Smith,  13  Hun,  446;  Gilbert  v.  Sage,  57  N,  Y. 
639,  640;  Robb  v.  Hackley,  23  Wend.  50,  53;  Hotchkiss  v. 
Germania  Fire  Ins.  Co.,  5  Hun,  90;  Wharton  on  Criminal 
Evidence,  sec.  492;  Howard  v.  Commonwealth,  81  Va.  488, 
490;  Baltimore  etc.  R.  R.  Co.  v.  Knee,  83  Md.  77,  88;  State 
V.  FUnt,  60  Vt.  304,  316;  French  v.  Merrill,  6  N.  H.  465,  467.) 
No  reversible  error  was  committed.  (Code  Civ.  Proc,  sec. 
475;  Redfield  v.  Oakland  etc.  Ry.  Co.,  112  Cal  221;  Glenmore 
DistiUing  Co.  v.  Craig,  128  Cal.  264,  268.) 

VAN  DYKE,  J. — This  was  an  action  to  recover  a  secret 
commission  claimed  to  have  been  received  by  the  defendants' 
testator  while  an  officer  of  the  plaintiff  corporation  on  the 
sale  by  plaintiff  of  certain  of  its  property.  From  a  judgment 
for  plaintiff  and  an  order  denying  defendants'  motion  for  a 
new  trial  the  defendants  now  prosecute  this  appeal. 

George  H.  Roe,  of  whose  last  will  and  testament  the  de- 
fendants are  executors  and  executrix  respectively^  was  in  his 
lifetime  the  secretary  and  manager  of  the  plaintiff,  California 
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Eilectric  light  Company.  The  plaintiff  was  incorporated 
prior  to  1890.  The  cause  of  action  here  arose  in  the  years 
1892  and  1893.  Mr.  Boe  died  December  10, 1894.  The  action 
18  baaed  upon  a  claim  duly  presented  to  the  executors  and  by 
them  rejected.. 

The  action  is  one  in  equity  for  an  accounting  against 
the  executors  of  the  will  of  George  H.  Boe,  deceased,  and 
the  defendants  requested  the  court  below  to  impanel  a 
jury  to  advise  it  upon  the  issues  raised  by  the  pleadings; 
and,  at  their  request,  certain  interrogatories  were  submit- 
ted, which,  together  with  the  answers  of  the  jury,  are  as 
follows : — 

'^1.  Was  there  a  secret  agreement  made  between  George  H. 
Boe  and  C.  B.  Lloyd  by  which,  in  consideration  of  his  assist- 
ance to  be  rendered  in  procuring  a  commission  to  be  allowed 
and  paid  by  the  plaintiff,  the  California  Electric  Light  Com- 
pany, of  one  thousand  shares  of  the  capital  stock  of  the  Edi- 
son Light  and  Power  Company,  George  H.  Boe  should  re- 
ceive one  half  of  said  commission? 

•*Yes. 

*'2,  Did  G^rge  H.  Boe,  pursuant  to  such  secret  agreement, 
receive  one  half  of  such  commission,  to  wit:  five  hundred 
shares  of  the  capital  stock  of  the  Edison  Light  and  Power 
Company  t 

"Yes,'* 

The  trial  of  the  cause  occupied  pretty  much  all  the  month 
of  November,  1897.  Thereafter^-to  wit,  March  15,  1898— 
the  court  adopted  the  verdict  of  the  jury  and  made  additional 
findings  of  fact  and  stated  the  account  between  the  parties, 
and  awarded  a  judgment  in  favor  of  the  plaintiff  for  $71,- 
324.26,  payable  in  due  course  of  administration,  with  legal 
interest  from  that  date.  The  appellants  rely  for  a  reversal 
upon  four  rulings  of  the  court  upon  the  admission  of  evidence, 
and  upon  insufficiency  of  evidence  to  support  the  findings. 
The  four  rulings  of  the  court  referred  to  are  designated  as 
exceptions  No.  9, 10,  37,  and  42. 

Exception  No.  9  was  taken  to  the  admission  of  a  letter  of 
August  6, 1894,  written  by  Lloyd  at  New  York  to  Boe  in  San 
Franciseo,  and  contained,  as  Lloyd  stated,  in  an  envelope 
retomed  to  him  by  Mrs.  Boe  after  Boe's  death,  with  the  in- 
dorsement: ''Letter  from  C.  B.  Lloyd  to  be  returned  to  him 
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anopened  in  case  of  my  death."  The  theory  of  the  defend- 
ants, as  developed  at  the  trial,  was,  that  Lloyd,  who  was  the 
principal  witness  on  behalf  of  the  plaintiff,  was  actuated  by 
a  motive  of  revenge  against  Roe's  executors  for  having  failed 
to  comply  with  his  demand  for  the  payment  of  his  claim 
against  said  estate  of  twenty-one  thousand  dollars,  and  it  is 
also  the  contention  of  the  defendants  that  this  suit  was  insti- 
gated by  Lloyd  after  his  claim  against  Boe's  estate  had  been 
rejected.  In  seeking  to  show  that  this  was  the  case,  Mr.  Mc- 
Cutchen,  counsel  for  defendants,  on  cross-examination  of 
Lloyd,  asked  the  following  questions : 

**Q.  After  he  was  dead  you  made  a  claim  against  his  es- 
tate to  recover  twenty-one  thousand  dollars  of  it  backt 

**A.  Before  he  died  I  wrote 

**Q.  [Interrupting.]  Just  answer  my  question,  please. 

"A.  I  made  the  claim  when  he  was  living. 

''Mr,  McCntchen. — I  insist  upon  an  answer  to  the  question, 
and  if  the  witness  has  any  explanation  he  can  make  it.  .  .  . 

"The  Court, — ^You  will  have  to  answer  that  question,  Mr. 
Lloyd.  I  will  let  that  portion  stand,  *I  made  the  claim  while 
he  was  living.'  The  question  virtually  is.  Did  you  make  the 
claim  after  he  was  dead? 

"Mr.  McCutchen. — That  is  my  question. 

••A.  I  made  it  during  his  lifetime,  and  after  he  was  dead, 
and  you  know  it,  in  both  instances. 

"The  Court, — ^Mr.  Lloyd,  I  have  cautioned  you  several 
times  now  about  making  these  remarks. 

"The  Witness. — I  beg  your  pardon. 

"The  Cowrt.— Strike  out  that  *and  you  know  it'  '* 

Upon  redirect  examination  counsel  for  the  plaintiff  pro- 
duced and  submitted  to  Mr.  Lloyd  a  letter  which  he  had  writ- 
ten on  August  6, 1894,  to  George  H.  Roe.  After  Mr.  Roe  died 
this  letter  was  returned  to  Mr.  Lloyd  by  Mrs.  Roe,  the  widow 
of  George  H.  Roe,  in  a  sealed  envelope,  and  had  indorsed 
upon  it,  in  the  handwriting  of  George  H.  Roe:  **This  letter 
is  to  be  returned  to  Charles  R.  Lloyd,  unopened,  in  the  event 
of  my  death."  The  plaintiff  then  offered  the  letter  in  evi- 
dence. After  some  discussion  between  court  and  counsel  in 
reference  to  the  admission  of  the  letter,  the  court  put  this 
question  to  defendants'  counsel:  "Is  it  your  theory,  Mr.  Mc- 
Cutchen, that  this  claim  is  an  afterthought,  and  pressed  l^ 
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Mr.  Lloyd  because  his  own  claim  against  the  Boe  estate  was 
rejected  t 

"Mr.  McCutchen. — Yes,  sir. 

''The  Court.— Thdit  is  your  theory  t 

"Mr,  McCuichen. — ^Yes,  sir. 

"The  Court.— Wen,  then,  that  will  settle  it.  If  that  is 
true,  then  this  letter  is  admissible  upon  that  theory,  as  show- 
ing that  the  claim  was  made  prior  to  the  institution— or 
rather  the  claim  involved  in  this  suit  was  made  prior  to  the 
claim  against  the  Roe  estate.  This  letter  is  dated  August  6, 
1894. 

"Mr.  McCutchen. — I  understand  your  honor  does  not  admit 
this  letter  as  an  admission  of  Mr.  Boet 

"The  Court.— No,  sir.'' 

The  letter  referred  to  was  written  from  New  York,  as 
stated  August  6,  1894,  and  is  quite  lengthy,  going  over  many 
matters  that  seemed  to  have  occurred  between  Lloyd  and  Boe 
in  reference  to  the  Electric  Light  Company  and  the  Edison 
Company.  He  says  in  the  letter,  among  other  things:  "I  have 
DO  desire  to  quarrel  with  3'ou  and  will  avoid  doing  so  unless 
it  becomes  necessary  to  protect  the  company  from  injury.  If 
that  occasion  should  arise,  it  will  mean  your  resignation,  and 
the  return  by  you  to  the  California  Electric  Company  of  the 
$71,000  I  gave  you  of  the  $100,000  worth  of  stock  paid  to 
me.*'  The  registered  letter  receipt  and  the  registered  return 
receipt  were  also  read  in  evidence,  and  the  envelope  with  the 
indorsement  as  stated. 

The  Code  of  Civil  Procedure  (sec.  2048)  reads  as  follows. 
"The  opposite  party  may  cross-examine  the  witness  as  to  anj 
facts  stated  in  his  direct  examination,  or  connected  therewitk 
and  in  so  doing  may  put  leading  questions ;  but  if  he  examin*' 
him  as  to  other  matters,  such  examination  is  to  be  subject  U, 
the  same  rules  as  a  direct  examination."  In  this  case  tite 
attorney  of  defendants,  in  the  cross-examination  referred  to, 
examined  the  witness  as  to  other  matters  than  those  testified 
to  by  him  on  the  direct  examination,  and  in  effect  presented  a 
new  issue, — ^that  is,  that  after  the  executors  in  the  Boe  estate 
had  rejected  the  claim  of  Lloyd  for  twenty-one  thousand  dol- 
lars  he  instigated  the  bringing  of  this  suit,  and  had  invented 
or  concocted  the  claim  that  Boe  had  received  half  of  his  com- 
mission and  retained  the  same.  It  was  proper,  therefor^',  on 
CXLV.  Cal.— 9 
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redirect  examination  to  admit  the  evidence  in  question,  as 
showing  that  the  claim  was  made  prior  to  the  institution  of 
the  suit  and  prior  to  the  claim  against  the  Boe  estate,  in  cor- 
roboration of  the  witness  Lloyd's  testimony  to  that  effect,  and 
the  court,  it  seems,  was  very  careful  to  limit  it  to  that  pur- 
pose. On  this  subject  in  People  v.  Doyell,  48  Cal.  90,  the 
court  say:  ''Such  declarations  may,  however,  be  admissible  in 
contradiction  of  evidence  tending  to  show  that  the  account  is 
a  fabrication  of  late  date,  when  it  may  be  shown  that  the  same 
account  was  given  before  its  ultimate  effect  and  operation 
could  have  been  foreseen ;  and  also,  perhaps,  in  other  peculiar 
cases."  And  in  Barkly  v.  Copeland,  74  Cal.  4,*  it  is  said: 
''It  has  been  frequently  held  that  when  the  witness  is  charged 
with  testifying  under  the  influence  of  some  motive  prompting 
him  to  make  a  false  statement,  it  may  be  shown  that  he  made 
similar  statements  at  a  time  when  the  imputed  motive  did  not 
exist."  (Citing  a  number  of  cases  from  other  jurisdictions, 
and  Wharton  on  Evidence,  sec.  570.) 

In  response  to  the  cross-examination  of  Lloyd  he  was  per- 
mitted to  testify  without  objection  as  follows:  "I  had  said  to 
Mr.  Roe  in  his  lifetime  that  he  had  received  $71,000  out  of 
this  transaction.  On  one  occasion  I  wrote  to  him  in  Santa 
Barbara  while  he  was  there.  I  wrote  to  him  on  several  occa- 
sions with  respect  to  that,  and  I  wrote  him  from  New  York 
some  time  in  the  latter  part  of  1894 — ^that  letter  was  returned 
to  me  some  time  after  his  death."  Again,  without  objection: 
''In  the  lifetime  of  Mr.  Boe  I  made  a  claim  against  him  for 
the  return  of  $21,000.  I  once  wrote  him  a  letter  to  Santa 
Barbara.  I  have  the  original  letter  in  pencil  from  which  the 
letter  to  Mr.  Boe  was  copied.  I  wrote  it  out  myself  in  ink 
from  the  pencil  copy.  I  retained  the  pencil  copy,  and  have  it 
with  me.  I  left  the  finished  draft  with  Miss  Buttner  at  Sunol, 
where  I  was  staying  for  a  few  days,  to  mail.  I  inclosed  the 
letter  in  an  envelope  and  addressed  it  to  George  H.  Boe,  at  the 
Arlington  Hotel,  Santa  Barbara.  He  was  there  at  the  time. 
After  the  letter  was  inclosed  in  an  envelope  and  addressed,  I 
left  it  at  the  Buttner  house  in  Sunol  with  directions  to  mail 
it. "  Miss  Buttner,  the  stenographer,  was  permitted  to  testify 
to  the  writing  and  mailing  of  the  letter  of  February  18,  1894, 
without  any  objection.    This  letter  was  admitted  by  the  eoort 
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for  the  sole  purpose  of  showing  that  Lloyd  did  not  invent  the 
daim  that  Roe  bad  received  half  of  his  eommission  after 
Lloyd's  individual  demand  againfd;  the  Roe  estate  was  re- 
jected, and  was  limited  to  that  purpose,  and  not  admitted  as 
an  admission  on  the  part  of  Roe  of  the  truth  of  the  contents 
of  the  letter.  In  the  letter,  which  is  quite  lengthy,  he  calls 
the  attention  of  Roe  again  to  the  seventy-one  thousand  dollars 
which  he  had  received  as  half  of  the  commissions  in  the  trans- 
action referred  to  in  the  New  York  letter,  saying:  ''You  are 
not  entitled  to  more  than  one  half  the  San  Francisco  com- 
miflsion,  and  if  that  stock  deal  or  the  sale  of  the  Engineering 
Co.  does  not  go  through  soon,  I  hope  you  are  man  enough  to 
refund  me  that  $21,000  without  my  having  to  press  you  for  it. 
I  wish  to  be  on  friendly  terms  with  you  and  regret  much 
more  than  you  do  our  present  differences."  Upon  the  author- 
ities referred  to  in  support  of  the  ruling  of  the  court  in  refer- 
ence to  the  New  York  letter  it  was  not  error  to  admit  the 
letter  written  to  Roe  at  Santa  Barbara.  This  is  the  second 
point  urged  by  appellants  in  support  of  their  contention  for 
a  reversal,  and  it  is  designated  as  exception  No.  10  in  the 
transcript. 

P.  B.  Cornwall,  who  was  president  of  the  plaintiff  cor- 
poration during  the  transactions  out  of  which  the  suit  in 
question  arose,  was  asked  whether  he  ever  had  a  conversation 
with  the  witness  Lloyd  relating  to  the  thousand  shares  which 
were  voted  to  him  by  the  California  Electric  Light  Company. 
It  was  stated  by  plaintiff's  counsel  that  the  purpose  was  to 
prove  that  he  told  Mr.  Cornwall,  as  Lloyd  had  stated  in  his 
testimony,  that  he  had  divided  the  commission  he  received 
with  Roe. 

''The  Court. — ^I  want  to  know  first,  Mr.  Cornwall,  when 
this  conversation  occurred  f 

"A.  It  occurred  between  four  and  six  months  before  Mr. 
Roe's  death.  I  think  it  was  in  July,  but  it  may  have  been 
about  the  first  of  August.  It  was  a  street  conversation.  Mr. 
Lloyd  stopped  me  near  the  Merchants'  Exchange,  and  spoke 
about  selling  me  some  electric  light  machinery.  I  did  not 
c^re  to  buy.  I  had  suffered  through  former  connections,  and 
it  led  to  a  conversation  about  the  transactions  he  had  had  with 
ttc  California  Electric  Light  Company,  and  I  think  I  put 
my  hand  on  his  collar  and  put  it  to  him  very  squarely:  'Did 
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not  Mr.  Boe  get  a  portion  of  that  commission  that  you  got 
from  the  California  Electric  Light  Company,  that  thousand 
shares  of  stock  t'  He  hesitated  a  moment,  and  answered  that 
he  got  more  than  half  of  it.  I  was  president  of  the  California 
Electric  Light  Company  during  1891  and  some  of  1892.  I 
was  president  as  long  as  I  remained  director.  The  n^;otia- 
tions  between  the  California  Electric  Light  Company  and  the 
Edison  people  went  on  for  over  a  year,  I  think  commencing 
before  1891." 

The  court  overruled  defendants'  objections  to  this  testi- 
mony, which  is  noted  as  exception  No.  37  and  the  third  point 
made  by  appellants  in  support  of  their  contention  for  a  re- 
versal. The  testimony  was  properly  admitted  to  refute  the 
assumption  of  defendants'  counsel  in  the  cross-examination 
of  the  witness  Lloyd  that  the  matter  referred  to  had  been  con- 
cocted by  Lloyd  after  the  death  of  Roe  and  after  his  claim 
on  the  Roe  estate  had  been  rejected.  The  court  below,  as  in 
the  case  of  the  letters  already  referred  to,  was  careful  to  limit 
this  testimony  to  this  purpose. 

The  fourth  point  made  by  appellants  in  support  of  their 
contention  for  a  reversal  is  based  upon  the  admission  of  a 
letter  from  Lloyd  to  Cornwall  referring  to  this  conversation. 
In  his  cross-examination  it  appeared  that,  upon  the  death  of 
Roe,  Lloyd  telegraphed  to  Cornwall  telling  him  that  Roe  had 
died,  and  to  await  an  important  letter  mailed  the  day  before. 
On  redirect  examination  the  telegram  was  admitted  in  evi- 
dence, and  an  extract  from  a  letter  dated  December  8th,  two 
days  before  Roe  died,  was  also  admitted  in  evidence,  which 
reads  as  follows:  *' Please  consider  this  letter  confidential,  as 
you  did  a  statement  I  made  to  you  at  the  Merchants'  Ex- 
change in  July  of  this  year."  This  constitutes  exception  No. 
42.  As  in  the  cases  of  the  preceding  letters  and  conversations, 
this  was  properly  admitted  for  the  purpose  of  refuting  the 
char^re  assumed  on  the  cross-examination  that  Lloyd  had  con- 
cocted the  story  after  the  death  of  Roe,  and  after  his  claim 
on  the  Roe  estate  had  been  rejected ;  and  if  in  admitting  this 
evidence,  or  in  the  reading  of  the  letters  in  question,  the  jury 
in  any  way  could  have  been  influenced  in  returning  their  ver- 
dict, this  would  not  justify  a  reversal.  The  case  was  in 
equity,  and  the  verdict  of  the  jury  was  at  most  only  advisory 
to  the  court    The  court  in  adopting  the  verdict  of  the  jury 
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acted  upon  its  own  judgment,  and  in  addition  thereto  filed 
its  own  findings  and  decision.  The  correctness  of  the  decision 
of  the  court,  and  not  the  verdict  as  rendered  by  the  jury,  is 
the  question  to  be  determined  here.  {Fisher  v.  Zumwalt, 
128  Cal.  493;  Schneider  v.  Brown,  85  Cal.  205;  Sweetzer  v. 
Dobbins,  65  Cal.  529;  Richardson  v.  Eureka,  110  Cal.  446; 
Scheerer  v.  Ooodwin,  125  Cal.  154.) 

In  the  fifth  point  made  by  appellants  for  reversal  it  is 
claimed  that  the  evidence  does  not  support  the  judgment  in 
reference  to  the  amount  found  due.  In  other  words,  that  the 
judgment  is  in  excess  of  the  amount  which  should  have  been 
rendered.  The  commissions  sued  for  were  paid  in  stock,  as 
found  by  the  jury.  The  amount  of  the  judgment  was  depend- 
ent upon  the  number  of  shares  of  stock.  The  court  in  its  find- 
ing stated  that  the  five  hundred  shares  received  by  Roe  were 
delivered  in  two  lots,  the  first  lot  being  four  hundred  shares 
out  of  a  certain  lot  of  seven  hundred  and  eighty-six  shares 
received  by  Lloyd  from  the  plaintiff,  and  the  second  being  one 
hundred  shares,  out  of  a  lot  of  two  hundred  and  eighty  shares 
subsequently  delivered  by  Lloyd  to  Roe.  The  evidence  dis- 
closes that  there  was  another  deal  between  Lloyd  and  Roe  by 
which  Lloyd  was  to  deliver  to  Roe  three  hundred  and  seventy- 
five  shares  of  the  same  stock  at  the  same  price,  one  hundred 
dollars  per  share,  and  that  expenses  were  incurred  by  Lloyd 
amounting  to  thirty-nine  thousand  dollars,  one  half  of  which 
was  charged  to  Roe.  In  order  to  make  up  the  amount  of 
money  that  was  due  from  Lloyd  to  Roe,  counting  the  shares 
as  money  at  one  hundred  dollars  each,  it  is  necessary  to  take 
the  four  hundred  shares  at  forty  thousand  dollars,  the  two 
hundred  and  eighty  shares  at  twenty-eight  thousand  dollars, 
and  one  half  of  the  expenses,  or  nineteen  thousand  five  hun- 
dred dollars,  which  makes  a  total  of  eighty-seven  thousand 
five  hundred  dollars.  The  objection  of  the  appellant  is,  that 
the  court  charged  the  expenses  against  the  shares  due  to  Roe 
upon  the  other  transaction,  the  one  not  here  in  issue ;  whereas 
the  appellants  claim  that  it  should  have  been  divided  between 
the  two  transactions,  and  a  part  of  the  expense  charged 
against  the  other  transaction  and  the  remainder  charged 
against  the  transaction  here  in  issue,  and  hence  it  would  not 
be  in  accordance  with  the  evidence  to  charge  one  hundred  of 
the  last  lot  of  two  hundred  and  eighty  shares  against  this 
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transaction,  but  that  the  evidence  requires  the  charge  of  a 
somewhat  less  amount  instead.  It  is  evident^  however,  that 
if  the  one  hundred  shares  of  the  last  lot  of  two  hundred  and 
eighty  shares  was  appropriated  by  the  parties  themselves  to 
make  up  the  total  of  five  hundred  shares  due  upon  the  trans- 
action here  in  issue,  the  court  would  be  fully  justified  in  mak- 
ing the  same  appropriation  and  rendering  judgment  accord- 
ingly. There  is  evidence  tending  to  show  that  the  last  one 
hundred  of  the  five  hundred  shares  was  so  appropriated  out 
of  the  two  hundred  and  eighty  shares  included  in  the  ]ast 
lot.  Lloyd  testified  as  follows:  "Besides  the  delivery  of  the 
400  shares  of  stock  to  Mr.  Boe,  I  gave  him  280  shares  more. 
.  .  .  The  280  shares  were  given  to  him  to  make  up  the  half 
of  the  total  commission  made  in  New  York  and  San  Francisco, 
stating  the  amounts  that  I  received  from  the  California  Elec- 
tric Light  Company  at  $100,000  and  the  amount  that  I  re- 
ceived in  New  York  at  $75,000,  amounting  to  $175,000."  He 
then  mentioned  the  items  of  expenses  amounting  to  thirty- 
nine  thousand  dollars,  and,  continuing,  said:  *'I  ga/e  Roe 
$71,000;  $3,000  with  my  note  and  680  shares  of  stock,  or 
$68,000  in  cash.  The  680  shares  was  one  half  of  the  total  net 
commission  of  $100,000  and  $36,000."  If  the  whole  of  the 
expenses — thirty-nine  thousand  dollars — ^was  deducted  from 
the  seventy-five  thousand  dollars  due  by  the  other  transaction, 
it  would  leave  a  remainder  of  thirty-six  thousand  dollars. 
This  testimony  seems  to  indicate  that  the  five  hundred  shares 
were  appropriated  and  delivered  to  Boe  upon  the  transaction 
here  in  question  without  any  reduction  for  expenses.  He 
testified  to  other  facts  in  connection  with  these  which  seemed 
to  contradict  this  inference,  or  at  least  to  show  that  the  ex- 
penses should  not  have  been  so  apportioned,  but  it  was  for  the 
court  below  to  determine  what  was  the  proper  construction  of 
this  testimony,  and  the  fact  that  it  might  warrant  a  different 
inference  does  not  justify  us  in  setting  aside  the  verdict  for 
want  of  evidence.  We  think  it  must  be  held  that  the  evidence 
supports  the  judgment  in  this  particular. 
The  judgment  and  order  appealed  from  are  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[8.  T.  No.  3823.    In   Bank.— October  14,  1904.] 

CHARLES  M.  McCABDLE,  Respondent,  y.  R.  N.  BARS- 
TOW,  Appellant. 

ELicnoN  GoNTEST— YxBincATioN  or  Statement — Case  AriTBMED.— 
The  Terifieation  of  the  statement  of  an  election  contest  ma7  be  in 
the  ordinaiy  form  of  the  veriiieation  of  a  pleacdng.  (Kirk  ▼. 
Rkoadi,  46  OaL  403,  aiBrmed.) 

Ib. — ^EviDENOB— Pbbbsbvation  or  Ballots— Discretion — ^Bevibw  upon 
Apfbal. — ^Upon  the  contest  of  an  election  the  question  whether  the 
ballots  were  safelj  preserved  in  their  original  condition  is  largely 
within  the  judgment  and  discretion  of  the  trial  court;  and  if  the 
eridenee  fairly  warrants  its  conclusion,  its  determination  of  that 
qnestion  will  not  be  disturbed  upon  appeal. 

Id, — Objection  to  Uncounted  Precincts— Waivee  by  Contestant— 
Proof  bt  Ck>NTBSTKB—A]>Mi8siBiiiiTT— Estoppel. — ^The  contestant, 
after  establishing  a  majority  in  counted  precincts,  had  the  right  to 
waive  his  objeetion  to  misfeasance  and  malconduct  alleged  by  him 
in  other  uncounted  precincts;  and  where  the  contestee  offered  the 
ballots  in  the  remaining  precincts,  he  cannot  be  heard  to  say  that 
the  ballots  offered  by  him  were  not  admissible,  or  were  not  safely 
preserved. 

Id. — DiSTiNOTiSHiNe  Kabkb, — ^Ballots  stamped  with  a  cross  after  the 
words  ''No  nomination"  have  a  distinguishing  mark,  and  were  prop- 
er|j  rejected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    E.  N.  Rector,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  H.  Shorty  M.  B.  Harris^  and  Johnston  &  Jones,  for  Ap- 
pellant 

The  proof  did  not  establish  that  the  ballots  were  safely  pre- 
seired.  The  burden  of  proof  is  upon  the  contestant  to  show 
that  they  were  not  exxKwed.  (Farrell  v.  Larsen,  26  Utah, 
283;  Colgan  ▼.  Beard,  65  Cal.  58.)  An  exposure  destroys  the 
presumption  of  correctness,  and  renders  the  baUota  inadmis- 
sible. (Powell  V.  Holman,  50  Ark.  86;  People  v.  CicoU,  16 
Ifioh.  283;^  Newton  y.  NeweU,  26  Minn.  529 ;  Martin  v.  Miles, 
40  Neb.  185;  Hudson  y.  Solomon,  19  Kan.  177.) 

197  Am.  Dee.  141. 
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Everts  &  Ewing,  and  H.  H.  Welsh,  for  Respondent. 

The  contestant  was  elected  by  the  proper  rejection  of  "No 
nomination"  ballots  improperly  marked.  The  appellant  who 
offered  uncounted  ballots  cannot  urge  upon  appeal  that  they 
were  inadmissible.  {Laver  v.  Hotaling,  115  Cal.  613.)  The 
Hourt  did  not  err  in  its  discretion  in  holding  that  all  ballots 
were  properly  preserved.  {Tehbe  v.  Smith,  108  Cal.  101.^) 
Ail  ballots  containing  the  distinguishing  mark  were  properly 
rejected.  (Maddiix  v.  Walthall,  141  CaL  412;  Faniham  v. 
Boland,  134  Cal.  151;  Salcido  v.  Roberts,  136  CaL  670;  Pat- 
terson V.  Hanley,  136  Cal.  265;  People  v.  Campheli,  138  Cal. 
11.) 

HENSHAW,  J. — This  is  an  election  contest  over  the  office 
of  county  recorder  of  the  county  of  Fresno.  The  official  can- 
vass of  the  board  of  supervisors  showed  that  the  contestee  had 
received  a  plurality  of  twenty-four  votes  over  the  contestant, 
and  he  was  declared  elected.  Contestant  instituted  this  con- 
test, and  as  a  result  of  the  recount  was  found  and  declared 
by  the  court  to  have  received  a  plurality  of  forty-one  votes 
over  the  coptestee.    The  contestee  appeals. 

Contestant's  petition  was  properly  verified.  {Kirk  v. 
Rhoads,  46  Cal.  403.) 

The  contestee  made  a  preliminary  objection  to  the  intro- 
duction of  any  and  all  of  the  ballots  offered,  upon  the  ground 
that  they  had  not  been  safely  preserved  in  accordance  with 
the  law,  and  that  their  integrity  was  not  assured.  The  court 
overruled  the  objection.  The  same  question  was  presented 
as  to  certain  of  these  ballots  in  the  contest  of  Davis  v. 
Ch^nig,  143  Cal.  336,  and  it  was  there  said  by  this  court 
in  Bank  that  after  a  careful  examination  of  the  evi- 
dence we  discovered  nothing  which  would  warrant  us  in  hold- 
ing that  the  court  erred,  and  the  language  of  this  court  in 
Hannah  v.  Oreen,  143  Cal.  19,  was  quoted  to  the  following 
effect:  **The  question  whether  ballots  have  been  sufficiently 
taken  care  of  so  as  to  preclude  any  reasonable  suspicion  that 
they  were  not  in  their  original  condition  is  a  question  which 
is  largely  within  the  judgment  and  discretion  of  the  trial 
court,  and  its  determination  of  that  question  should  not  be 
disturbed  here  if  the  evidence  fairly  warrants  the  conclusion 
wikich  the  court  reached  on  the  subject." 
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The  ballots  containing  a  stamp  or  cross  in  the  blank  oppo- 
site "No  nomination"  were  properly  rejected,  as  Las  been  re- 
peatedly held  by  this  court.  (Maddux  v.  WaltkaU,  141  Cal. 
412.) 

The  contestant  having  charged  irregularity  and  misconduct 
upon  the  part  of  the  election  officers  in  most,  if  not  all,  of 
the  precincts,  presented  the  ballots  to  the  court  from  certain 
precincts  and  they  were  counted,  the  contestee  making  his  ob- 
jection to  the  introduction  in  evidence  of  any  and  all  of  the 
ballots  upon  the  ground  of  their  lack  of  proper  preservation. 
The  count  proceeded  under  these  circumstances  until  the 
point  was  reached  where  the  judicial  count  of  the  precincts 
whose  ballots  were  offered,  taken  with  the  supervisors'  official 
count  of  the  remaining  precincts,  gave  contestant  a  plurality. 
Contestant  then  withdrew  his  charges  of  misfeasance  and  mal- 
conduct  as  to  the  uncounted  precincts  and  rested  his  contest. 
Contestee  then  felt  obliged  to  offer  the  ballots  from  the  re- 
maining uncounted  precincts,  in  the  hope  by  this  means  to 
swell  his  vote.  He  thus  put  himself  in  the  position  of 
offering  evidence  in  the  form  of  ballots  the  integrity 
and  admissibility  of  which  he  had  been  stoutly  object- 
ing to.  He  here  complains  somewhat  bitterly  of  the 
course  pursued  by  contestant,  but  we  do  not  perceive 
that  contestant  was  not  strictly  within  his  legal  rights 
in  waiving  and  withdrawing  his  objections  to  any  of 
the  uncounted  precincts.  And,  upon  the  other  band,  contes- 
tee, as  to  the  ballots  which  he  himself  offered,  and  by  offering 
affirmatively  declared  to  the  court  to  be  worthy  of  credence, 
cannot  here  be  heard  to  say  that  they  were  inadmissible. 
But  this  question  is  rather  of  academic  than  of  vital  interest 
in  this  case,  since  we  have  held  that  the  ballots  were  admis- 
sible, and  since  so  holding  we  have  been  compelled  to  count 
the  thousand  or  more  contested  ballots  which  have  been  pre- 
sented to  us  for  consideration.  It  is  unnecessary  to  enter  into 
a  detailed  discussion  of  the  count  which  we  have  thus  made. 
It  is  sufficient  to  say  that  the  result  has  been  to  increase  Mc- 
Cardle's  plurality  over  Barstow  to  more  than  a  hundred. 

The  judgment  appealed  from  is  therefore  affirmed. 

Van  Dyke,  J.,  Shaw,  J.,  McFarland,  J.,  Lorigan,  J.,  and 
Angellotti,  J.,  concurred, 

Rehearing  denied. 
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[CiiiiL  No.  lies.    In  Bank.— Oetober  15,  1904.] 
THE  PEOPLE,  Respondent,  v.  W.  H.  WELLS,  Appettant. 

CiiiMnf AL  Law--~A8saui/f  with  Dxadlt  Wkafon — Intent  to  AssAtna 
Third  Pbbson. — ^Where  the  aceused  made  an  amanlt  with  a  deadfy 
weapon,  consisting  of  a  loaded  pistol,  upon  the  proseenting  witneea, 
under  a  mistake  as  to  the  person,  and  with  intent  to  assault  another 
person  with  the  same  weapon,  the  intent  is  transferred  from  such 
other  person  to  the  person  so  assaulted,  and  the  accused  was  prop- 
erly convicted  of  an  assault  with  a  deadly,  weapon  upon  hinL 

Id, — ^Pbesxthftion  of  Unlawful  Intent — Sxtppo&t  of  Vbbdict— JTdbib- 
DiOTiON  upon  Appeal. — The  pointing  of  a  loaded  pistol  at  the  prose- 
cuting witness,  under  the  circumstances  shown,  was  such  an  act  as 
would  raise  a  presumption  that  it  was  done  with  an  unlawful  intent; 
and  there  being  evidence  to  support  the  verdict  that  the  weapon  was 
pointed  at  the  prosecuting  witness  with  a  guilty  intent,  this  court 
will  not  disturb  the  verdict.  The  jurisdiction  of  this  court  in 
eriminal  cases  is  limited  to  questions  of  law  alone. 

Id. — ^EviDXNOK— JDisoHASQB  OF  PiSTOL  AFTXB  AssATTLT.— Evldeneo  was 
admissible  to  show  that  the  defendant  discharged  the  pistol  after 
the  termination  ot  the  assault  therewith  for  the  purpose  of  showing 
that  it  was  loaded. 

Id. — Possession  or  Brass  Knuckles — Harmless  Error. — It  was  error 
to  permit  the  arresting  officer  to  testify  that  he  found  brass  knuck- 
les, besides  the  pistol,  upon  the  person  of  the  defendant;  but  the 
irregularity  is  not  of  sufficient  importance  to  justify  a  reversaL 

Id. — ^Testimony  of  Defendant — Instruction — Cautio:-  to  Jttrt. — 
Where  an  instruetioi.  of  the  court  cautioning  the  juiy  as  to  the 
testimony  of  the  defendant  was  in  effect  the  same  as  the  instme- 
tion  approved  in  the  case  of  People  v.  Cronxn,  34  Cal.  204,  the 
judgment  will  not  be  reversed  on  account  of  it. 

Id. — Erroneous  Instruction  as  to  Proop  op  Insanity. — ^Insanity  is 
required  to  be  established  only  by  a  mere  preponderance  of  evidence; 
and  it  was  erroneous  for  the  court  to  instruct  the  jury  that  it  must 
be  ''elearly  established  by  satisfactory  proof." 

APPEAL  from  a  judgment  of  the  Superior  Court  o£  Ma- 
dera County  and  from  an  order  denying  a  new  trial.  M.  L. 
Short,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  E.  Rhodes,  Leonard  B.  Fowler,  and  George  W.  Mordecai, 
Jr.,  for  Appellant 
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U.  S.  Webb,  Attomej-QeneraL  and  J.  C.  Daly,  Deputy  At- 
torney-General, for  Bespondent. 

VAN  DYKE,  J.— The  defendant  was  charged  with  assault 
with  a  deadly  weapon  with  intent  to  murder,  was  tried,  con- 
victed of  assault  with  a  deadly  weapon,  and  sentenced  to  im- 
prisonment in  the  county  jail  for  one  year.  An  appeal  is 
taken  from  the  judgment  and  from  the  order  denying  defend- 
ant's motion  for  a  new  trial. 

The  first  point  made  on  behalf  of  the  appellant  is,  that  the 
evidence  is  insufScient  to  justify  the  verdict.  The  idleged  as- 
sault was  made  on  one  McCartney  near  the  town  of  Madera, 
in  Madera  County,  at  or  near  the  house  of  Mrs.  Northfield, 
where  the  said  McCartney  was  boarding,  and  McCartney  in 
giving  his  testimony  sByn:  ''I  was  standing  at  the  northwest 
comer  of  the  porch,  and  we  were  talking,  and  all  of  a  sudden 
Mr.  Wells  appeared  at  the  front  gate;  don't  know  where  he 
came  from.  He  passed  through  the  gate  but  never  said  a 
word  and  he  came  right  around  and  walked  right  in  front  of 
me;  he  laid  his  left  hand  on  my  right  shoulder  and  at  the 
same  time  he  pulled  a  gun  out  of  his  pocket  and  throws  it 
right  up  in  my  face ;  just  within  six  or  eight  inches  of  my  face 
and  he  says:  'I  want  my  money.'  He  says:  'I  have  lost 
thirty-five  doUars,'  as  well  as  I  could  understand  him,  and 
as  he  did,  I  reached  with  my  left  hand  and  jerked  his  gun 
down  by  his  side.  I  said:  'I  ain't  got  your  money — ^I  don't 
know  anything  about  it.'  The  pistol  was  not  more  than  six  or 
eight  inches  from  my  face;  it  was  pointed  directly  at  my 
face.  He  says :  'Excuse  me,  I  have  got  the  wrong  man. '  Miss 
Northfield  where  she  was  milking  when  she  seen  the  gun  fly, 
she  jumped  up  and  run  around  the  back  way  of  the  house  and 
he  quit  me  and  started  in  the  direction  that  she  went,  and  he 
turned  when  he  got  a  little  from  me — ^probably  a  couple  of 
steps,  and  he  says:  'Keep  your  hands  down.'  I  says:  'I  ain't 
got  nothing  but  my  jack-knife.'  When  he  says:  'Keep  your 
hands  down'  I  says  'Here  is  Hutson  now.'  I  sajns:  'Maybe 
he  knows  something  about  your  money.'  Hutson  was  just 
driving  up  to  the  gate."  It  appears  also  that  he  then  pro- 
ceeded to  make  an  assault  with  his  pistol  upon  Hutson.  It  is 
contended  on  behalf  of  the  appellant  that  the  mere  act  of 
pointing  the  weapon  at  McCartney  did  not  of  itself  amount  to 
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the  offense  of  an  assault.  The  code  defines  an  assault  as  fol- 
lows: ''An  assault  is  an  unlawful  attempt,  coupled  with  the 
present  ability,  to  commit  a  violent  injury  on  the  person  of 
another."  (Pen.  Code,  sec.  240.)  This  is  substantially  the 
old  or  common-law  definition  of  an  assault  The  evidence  in 
this  case  showed  that  the  pistol,  or,  as  the  witness  calls  it,  a 
gun,  was  loaded,  and,  as  McCartney  testified,  was  pointed  di- 
rectly at  his  face,  and  within  a  short  distance  of  it  when  he 
jerked  it  down.  But  it  is  contended  also  by  appellant  that  the 
evidence  shows  that  he  had  made  a  mistake  in  assaulting  Mc- 
Cartney instead  of  Hutson,  and  therefore  there  was  no  inten- 
tion on  his  part  to  make  an  assault  upon  McCartney.  But 
where  one  intends  to  assault  or  kill  a  certain  person,  and  by 
mistake  or  inadvertence  assaults  or  kills  another  in  his  stead, 
it  is  nevertheless  a  crime,  and  the  intent  is  transferred  from 
the  party  who  was  intended  to  the  other.  In  People  v.  Sues- 
7er,  142  CaL  365,  367,  this  question  was  fully  considered  and 
a  number  of  cases  cited  in  support  of  this  rule.  The  pointing 
of  a  loaded  pistol  under  the  circumstances  here  shown  was 
such  an  act  as  would  raise  a  presumption  that  the  unlawful 
act  was  done  with  an  unlawful  intent.  (Code  Civ.  Proc,  sec. 
1962;  Pen.  Code,  sec.  21.)  There  being  evidence  to  support 
the  jury's  finding  that  the  weapon  was  pointed  with  guilty  in- 
tent, this  court  will  not  disturb  such  finding,  for  in  such  case 
no  question  of  law  is  presented  and  the  jurisdiction  of  this 
court  in  criminal  cases  is  limited  to  questions  of  law  alone. 
(People  V.  Fitzgeraldy  138  Cal.  40;  People  v.  Oonzales,  143 
Cal.  605;  People  v.  DonnoUy,  143  Cal.  394;  People  v.  Smith, 
143  Cal.  597.) 

It  is  further  contended  that  it  was  prejudicial  error  on  the 
part  of  the  court  to  permit  the  witness  McCartney  to  be  in- 
terrogated with  reference  to  the  discharge  of  the  pistol  by  the 
defendant  after  the  alleged  commission  of  the  assault  upon 
him.  But  it  was  material  to  ascertain  whether  the  pistol  was 
loaded,  and  it  was  proper  to  admit  evidence  tending  to  show 
that  fact,  for  unless  it  had  been  loaded  it  would  not  have 
been  an  assault.  (People  v.  Sylva,  143  Cal.  62;  People  v.  Lee 
Kong,  95  Cal.  666.^)  Similar  objection  is  made  by  appellant 
to  the  admission  of  the  testimony  of  Mrs.  Northfield  as  to  the 
discharge  of  the  pistol  after  the  alleged  aasault  upon  Mc- 

1  29  Am.  St    Rep.  165. 
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Cartnej.  But  this  evidence  was  also  admitted  for  the  purpose 
of  showing  that  when  this  alleged  assault  was  made  on  Mc- 
Cartney the  pistol  was  loaded,  and,  for  the  reasons  already 
stated,  it  was  material  for  that  purpose,  and  a  part  of  the 
res  gestae. 

It  appears  that  the  arresting  officer  immediately  after  the 
commission  of  the  offense  charged,  found  upon  the  person  of 
the  defendant  the  revolver  in  question,  and  also  brass 
knuckles,  and  it  is  contended  upon  the  part  of  the  appellant 
that  the  court  erred  in  allowing  the  officer  to  give  testimony 
with  reference  thereto.  Though  we  do  not  deem  this  irregu- 
larity of  such  iinportance  as  to  justify  a  reversal,  still  it 
would  have  been  much  better  as  well  as  safer  in  practice  not 
to  have  allowed  the  officer  to  be  examined  in  reference  to  the 
brass  knuckles  or  any  other  articles  found  upon  the  defend- 
ant at  the  time  of  his  arrest  excepting  the  pistol  in  question. 

The  defendant  testified  as  a  witness  in  his  own  behalf,  and 
on  the  subject  of  his  testimony  the  court  gave  three  instruc- 
tions, which  should  perhaps  be  considered  together  as  a  single 
instruction.    They  are  as  follows : — 

''22.  The  defendant  has  been  examined  as  a  witness  in  his 
own  behalf;  this  it  is  his  right  to  be,  and  the  jury  will  con- 
sider his  testimony  as  they  would  that  of  any  other  witness 
examined  before  you. 

"23.  It  is  proper  for  the  jury,  however,  to  bear  in  mind 
the  situation  of  the  defendant,  the  manner  in  which  he  may 
be  affected  by  the  verdict,  and  the  very  grave  interest  he  must 
feel  in  it;  and  it  is  proper  for  the  jury  to  consider  whether 
this  position  and  interest  may  not  affect  his  credibility  or 
color  his  testimony. 

''24.  But  it  is  your  duty  to  consider  it  fairly  and  give  it 
such  credit  and  weight  as  you  think  it  is  entitled  to  receive. ' ' 

Appellant's  counsel  objects  to  the  above  instruction  No.  23 
on  the  ground  that  it  is  unfair  to  the  defendant  and  that  it 
invades  the  province  of  the  jury.  He  admits  that  it  is  sub- 
stantially the  same  as  the  one  approved  in  People  v.  Cronin, 
34  Cal.  204,  but  he  thinks  that  case  is  not  good  law  and  should 
be  moaified.  In  the  recent  case  of  People  v.  Tibbs,  143  Cal. 
100,  however,  this  court  said  of  a  similar  instruction:  **Thi8 
instruction  was  in  effect  the  same  as  an  instruction  given  in 
the  case  of  People  v.  Cronin,  ,  .  .  and  there  held  to  be  correct. 
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It  has  sinoe  been  frequenflj  held  that  where  this  instmctioiiy 
though  it  may  be  regarded  as  erroneous,  is  kept  well  within 
the  language  considered  in  the  Cionin  ease,  the  judgment  will 
not  be  reversed  on  account  of  it  (People  t.  Van  Ewan,  111 
CaL  144.)  ...  It  only  undertakes  to  lay  down  for  the  guid- 
ance of  the  jury  a  matter  that  they  would  be  apt  to  know 
about  and  act  upon  without  any  such  instruction. '^ 

One  of  the  defenses  was  insanity,  caused  by  excessive  intoxi- 
cation, and  the  court  gave  the  following  instruction  (No.  9) 
bearing  upon  such  defense:  **Ab  has  been  said,  in  criminal 
cases  the  guilt  of  the  accused  must  always  be  established  to  a 
moral  certainty  and  beyond  a  reasonable  douht,  and  while  the 
burden  of  proof  is  upon  the  defendant  to  establish  the  fact 
of  his  insanity  at  the  time  of  the  commission  of  the  alleged 
act,  when  that  plea  is  interposed,  yet  he  does  not  have  to  make 
proof  of  it  to  a  moral  certainty  and  beyond  a  reasonable 
doubt,  but  only  to  your  entire  and  perfect  satisfaction.''  We 
do  not  agree  with  the  criticism  of  the  defendant  that  the 
language  used  in  this  instruction  is  equivalent  to  saying  that 
the  defense  should  be  established  beyond  all  reasonable  doubt, 
but  the  last  clause  of  the  instruction  should  have  been  omitted. 
Another  instruction  (No.  26),  also  bearing  on  this  subject, 
reads  as  follows :  **  Where  insanity  is  relied  upon  as  a  defense, 
the  burden  of  proof  is  on  the  defendant.  The  proof  must  be 
such  in  amount  that  if  the  single  issue  of  the  insanity  or 
sanity  of  the  defendant  should  be  submitted  to  the  jury  in  a 
civil  case,  it  must  jSnd  that  he  was  insane.  In  other  words, 
insanity  must  be  clearly  esiallished  by  satisfactory  proof." 
This  last  instructfon  is  almost  in  the  exact  language  of  the  one 
condemned  in  People  v.  Wreden,  59  Cal.  393.  The  instruction 
there  was  as  follows:  '^I  charge  you  that  where  insanity  is 
relied  upon  as  a  defense,  the  burden  of  proof  is  on  the  defend- 
ant, and  the  proof  must  be  such  in  amount  that  if  the  single 
issue  of  sanity  or  insanity  of  the  defendant  should  be  sub- 
mitted to  the  jury  in  a  civil  case,  they  would  find  that  he  was 
insane,  or,  in  other  words,  that  insa^iity  must  be  clearly  esiab- 
lished  by  satisfactory  froof;  it  is  not  sufiScient  that  you  should 
entertain  a  reasonable  doubt  as  to  his  sanity,  but  the  proof 
must  be  satisfactory  and  the  fact  of  insanity  clearly  estab- 
lished."  This  court,  in  commenting  upon  tiiat  instruction, 
after  stating  the  rule  that  such  a  defense  was  required  to  be 
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established  1^  a  mere  preponderance  of  evidence,  says:  ''Is 
not  the  expression  'clearly  established  by  satisfactory  proof 
the  full  equivalent  of  'established  by  satisfactory  proof  be- 
yond a  reasonable  doubt 't  How  can  a  fact  be  said  to  be 
dearly  established  so  long  as  there  is  a  reasonable  doubt 
whether  it  has  been  established  at  all t  There  can  be  no  'rea- 
sonable doubt'  of  a  fact  after  it  has  been  clearly  established 
l^  satisfactory  proof.''  After  citing  the  definitions  in  Web- 
ster with  reference  to  clearly  and  in  a  clear  manner,  and  also 
the  charge  of  Chief  Justice  Shaw  in  Commonwealth  v.  Web- 
ster, 5  Gush.  320,*  bearing  upon  this  point,  this  court  con- 
dudesy  "Under  the  instruction  given  it  was  the  duty  of  the 
jury  to  require  that  the  defense  of  insanity  should  at  least  be 
proven  beyond  a  reasonable  doubt.  This  was  error.'*  And 
the  court  reversed  the  case  for  that  reason.  We  have  not  been 
referred  to  a  case,  nor  do  we  know  of  one  in  this  court,  over- 
ruling or  modifying  the  decision  in  People  v.  Wreden,  59  Cal. 
393.  On  the  contrary,  in  People  v.  AUender,  117  Cal.  81,  the 
court  instructed  the  jury  that  the  burden  rested  upon  the 
defendant  of  proving  his  insanity  by  a  preponderance  of  evi- 
daice  merely.  "The  principle  of  law  thus  declared  is  in  full 
accord  with  the  law  of  this  state.  For  a  period  of  thirty  years 
this  court  has  repeatedly  and  uniformly  so  declared  the  law 
to  be.  The  cases  to  that  effect  are  numbered  by  the  score" — 
referring  to  a  large  number  of  cases. 

For  the  error  in  giving  the  instruction  in  question  on  the 
plea  of  insanity  the  judgment  and  order  must  be  reversed  and 
the  cause  remanded,  and  it  is  so  ordered. 

Shaw,  J.y  Angellotti,  J.,  McFarland,  J^  Lorigan,  J.,  and 
Henshaw,  J.,  concurred. 


158  Am.  Deo.  711. 


Digitized  by  VjOOQIC 


144  Gay  v.  Torrancb.  [145  CaL 


[S.  F.  No.  8980.    In  Bank.— October  18,  1904.] 

LUCILE  D.  GAT,  Petitioner,  v.  E.  S.  TORRANCB,  Judge 
of  the  Superior  Court  of  San  Diego  County,  Respondent. 

Nbw  Trial — Iriieoxjlabitt  in  Proceedings  of  Ooijet — Misconduct  of 
Judge — Affidavits. — Personal  miseonduet  on  the  part  of  the  judge 
havinfif  under  advisement  a  case  tried  in  his  court  of  such  a  nature 
that  the  substantial  rights  of  the  party  against  whom  the  case  is 
decided  have  been  materially  affected  thereby,  constitutes  an  "irreg- 
ularity in  the  proceedings  of  the  court,"  for  which  a  new  trial  may 
be  granted,  under  subdivision  1  of  section  657  of  the  Code  of  Civil 
Procedure,  if  established  by  competent  affidavits. 

Id. — ^Rights  of  Moving  Party  as  to  Affidavits — Bfplt  to  Counter- 
Affidavits — Consideration  by  Court. — The  party  moving  for  a 
new  trial  on  the  ground  of  '^  irregularity  in  the  proceedings  of  Ihe 
court  which  prevented  a  fair  trial,"  is  entitled  to  file  and  serve 
not  only  competent  original  affidavits  tending  to  establish  the  same, 
but  also  reply  affidavits  to  new  matter  in  counter-affidavits,  and  is 
of  course  entitlec*.  to  have  all  competent  affidavits  considered  by  the 
court  upon  the  hearing  of  the  motion. 

Id.— Improper  Order  Striking  Out  Affidavits — Appeal — ^Bill  of  Ex- 
ceptions— Action  of  Court. — The  trial  court  is  not  justified  in 
striking  out  any  competent  affidavits  filed  and  served  upon  the 
motior.  An  ordrr  purporting  to  do  so  after  final  judgment  is  ap- 
pealable; and  the  appellant  is  entitled  to  a  bill  of  exceptions  em- 
bodying any  competent  counter-affidavits  stricken  out. 

Id. —  Mandamus  —  Settlement  of  Exceptions  —  Discretion.  — ^The 
granting  of  the  writ  of  mandamus  is  not  a  matter  of  right,  but  a 
matter  largely  within  the  discretion  of  the  court.  The  writ  will  not 
issue  where  it  w-^uld  be  of  no  benefit  to  the  applicant,  or  if  he  does 
not  establish  his  right  to  the  relief  sought.  But  the  discretion  of 
the  court  to  grant  or  refuse  the  writ  is  not  arbitrary,  but  is  to  be 
exercised  in  accordance  with  the  established  rules  of  law,  in  order  to 
prevent  a  failure  of  justice.  It  would  be  an  abuse  of  discretion 
to  refuse  the  writ  to  one  who  has  a  substantial  right  to  protect  or 
enforce  which  may  be  accomplished  thereby,  and  for  which  there  is 
no  other  plain,  speedy,  or  adequate  remedy  in  the  ordinary  course 
of  law. 

Id. — Affidavit  upon  Information  and  Belief  Properly  Stricken 
Out — Demand  too  Broad — ^Befusal  of  Mandate. — An  affidavit 
filed  by  an  attorney  for  the  moving  party,  assailing  the  judge  for 
misconduct  solely  upon  information  and  belief,  is  unavailing  for  any 
purpose,  and  it  was  i-roperly  stricken  out  as  scandalous.  Whert*  the 
demand  which  was  tne  basis  of  the  petition  for  the  writ  of  man- 
date was,  that  such  affidavit  be  include«l  with  others  in  the  bill 
of  exceptions,  it  was  too  broad;  and  the  altoruativo  writ  of 
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date^  Ittving  been  awarded  for  a  purpose  partly  proper  and  partly 
improper,  win  be  disebarged,  and  a  peremptory  writ  will  be  refused 
on  that  ground. 

PETITION  for  Writ  of  Mandate  to  a  Judge  of  the  Supe- 
rior Court  of  San  Diego  County.     E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Victor  E.  Shaw,  and  Valentine  &  Newby,  for  Petitioner. 

Oscar  A.  Tippet,  L.  L.  Boone,  and  W.  C.  Van  Fleet,  for 
Respondent. 

ANGELLOTTI,  J.— The  petitioner,  Lucile  D.  Gay,  is  the 
plaintiff  in  an  action  for  divorce  pending  in  the  superior 
court  of  the  county  of  San  Diego.  The  defendant  therein, 
John  H.  Gay,  having  filed  an  answer  and  cross-complaint, 
the  action  was  tried,  and  an  interlocutory  judgment  was 
rendered,  declaring  that  the  defendant,  John  H.  Gay,  was 
entitled  to  a  divorce  on  his  cross- complaint.  Subsequently, 
petitioner  served  and  filed  her  notice  of  intention  to  move 
for  a  new  trial  upon  various  grounds,  including  **  irregular- 
ities in  the  proceedings  of  the  court  which  prevented  plain- 
tiff from  having  a  fair  trial. "  The  notice  stated  that  the  mo- 
tion would  be  made  upon  affidavits  and  upon  a  bill  of  excep- 
tions. 

Subsequently,  petitioner  served  her  proposed  bill  of  ex- 
ceptions and  affidavits,  and  filed  the  affidavits  with  the  clerk 
of  the  court.  Among  the  affidavits  so  served  and  filed,  were 
two  devoted  to  the  attempt  to  show  irregularities  in  the  pro- 
ceedings of  the  court — viz.,  those  of  Willia  Hosmon  and 
Nathan  Newby.  The  defendant  in  the  action  in  due  time 
served  and  filed  counter-affidavits  upon  the  question  as  to 
irregularities  of  the  court,  and  subsequently  petitioner 
served  and  left  with  the  clerk  for  filing  certain  reply  affi- 
davits. 

Subsequently,  the  trial  court,  upon  the  motion  of  defend- 
ant in  said  action,  upon  the  grounds,  among  others,  that  one 
of  the  affidavits  was  made  solely  on  information  and  belief, 
and  that  the  matters  contained  in  all  said  affidavits  were  use- 
less, immaterial,  impertinent,  and  scandalous,  consisting  of 
offensive  personalities  and  scandalous  charges  against  the 
judf^e  who  tried  the  cause,  made  an  order  striking  from  the 
filcS  the  affidavits  of  Nathan  Newby  and  Willia  Hosmon  and 
CXLV.  Cal.— 10 
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the  reply  affidayits  of  Sallie  Jones  and  Willia  Hosmon.  On 
motion  of  defendant,  a  further  order  was  made  striking  from 
the  files  the  oonnter-affidavits  upon  the  ground  that  it  would 
be  improper  to  permit  the  same  to  remain  on  file  after  the 
affidavits  to  whidi  they  relate  had  been  stricken  out. 

The  petitioner  proposed  a  bill  of  exceptions  to  be  used  on 
appeals  from  the  orders  striking  out  the  affidavits,  and  amend- 
ments were  proposed  thereto,  and  thereafter  an  engrossed  bill 
was  presented  to  respondent  for  authentication,  whereupon 
respondent  refused  to  allow  or  to  certify  said  bill  of  exceptions. 
Subsequently  petitioner  perfected  her  appeal  to  this  court 
from  the  orders  striking  out  the  affidavits. 

The  foregoing  facts  appear  from  the  petition,  which,  for 
the  purposes  of  the  demurrer  thereto,  must  be  taken  as  true. 

Petitioner  asks  for  a  writ  of  mandate,  commanding  re- 
spondent to  forthwith  settle  and  certify  the  bill  of  exceptions 
containing  the  affidavits  stricken  out,  to  be  used  upon  the 
appeals  from  the  orders  striking  out  said  affidavits,  and  for  a 
writ  of  prohibition  restraining  respondent  from  hearing  her 
motion  for  a  new  trial  pending  the  hearing  in  this  court  of 
such  appeals.  An  alternative  writ  was  issued  requiring  re- 
spondent to  settle  and  certify  said  bill  of  exceptions  contain- 
ing said  affidavits  or  show  cause  why  he  had  not  so  done. 

The  sufficiency  of  the  petition  to  justify  the  relief  sought 
is  diallenged  by  a  motion  to  strike  out  the  petition  and  by  a 
demurrer. 

The  alleged  irregularities  in  the  proceedings  of  the  court  to 
which  the  affidavits  in  question  referred  were  alleged  acts 
and  conduct  of  the  judge  between  the  time  of  the  submission 
of  the  ease  for  decision,  on  October  7,  1903,  and  the  time  of 
the  rendition  of  the  decision,  October  29,  1903,  constituting, 
it  is  claimed,  misconduct  of  such  a  nature  and  to  such  an 
extent  as  to  render  the  granting  of  a  new  trial  necessary  or 
proper,  under  subdivision  1  of  section  657  of  the  Code  of 
Civil  Procedure.  That  section  provides  that  a  new  trial  may 
be  granted  "for  any  of  the  following  causes,  materially  af- 
fecting the  substantial  rights  of  such  party:  1.  Irregularity 
in  the  proceedings  of  the  court,  jury,  or  adverse  party.  .  .  .  *' 
So  far  as  a  motion  for  a  new  trial  is  based  upon  such  a  ground, 
it  must  be  made  upon  affidavits  (Code  Civ.  Proc.,  sec  658), 
and  the  moving  party  is  of  eourse  oititled  to  have  sueh  oompe- 
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tent  affidavits  as  are  material  to  the  motion  and  are  season- 
ably served  and  filed  considered  upon  the  hearing  of  the 
motion  for  a  new  trial.  A  trial  court  would  not  be  justified 
in  striking  any  such  affidavits  from  the  files  of  the  court,  and 
an  order  purporting  to  so  do,  being  a  special  order  made  after 
final  judgment,  would  be  appealable  under  subdivision  3  of 
section  939  of  the  Code  of  Civil  Procedure.  (Gay  v.  Tor- 
rance, 143  Cal.  14.)  Upon  an  appeal  from  such  an  order,  the 
aggrieved  party  is  entitled  to  a  bill  of  exceptions  presenting 
the  proceedings  and  rulings  of  the  lower  court  in  such  shape 
that  the  action  of  such  court  may  be  reviewed  by  the  appellate 
tribunal.  Ordinarily,  upon  such  an  appeal  the  ^davits 
stricken  out  would  necessarily  constitute  the  most  material 
part  of  such  a  bill  of  exceptions.  So  far  as  the  strict  letter  of 
the  law  is  concerned,  there  can  be  no  doubt  that  the  petitioner 
is  entitled,  upon  her  appeal  from  the  orders  striking  out  cer- 
tain affidavits,  to  a  bill  of  exceptions  containing  such  affi- 
davits. 

It  is  true,  as  contended  by  learned  counsel  for  respondent, 
that  the  granting  of  the  writ  of  mandamus  is  not  a  matter  of 
right,  but  is  a  matter  largely  within  the  discretion  of  the 
court.  By  this,  however,  it  is  not  meant  that  the  court  may 
arbitrarily  grant  or  refuse  the  writ.  The  discretion  is  to  be 
exercised  in  accordance  with  the  established  rules  of  law,  in 
order  to  prevent  a  failure  of  justice. 

As  a  court  will  not  do  a  vain  or  fruitless  thing,  or,  as  was 
said  by  Chancellor  Kent  in  Trustees  etc.  v.  NicoU,  3  John. 
598,  ''A  court  will  not  undertake  to  exercise  power  but  when 
they  exercise  it  to  some  purpose"  (see  Boyne  v.  Ryan,  100 
Gal.  265,  267),  it  is  laid  down  as  a  rule  of  law  that  the  writ 
of  mandate  wiU  not  issue  where  it  would  be  of  no  benefit  to 
the  applicant  (Merrill  on  Mandamus,  sec.  75;  High  on  Ex- 
traordinary Legal  Bemedies,  sees.  9,  10),  that  a  mere  abstract 
right,  unattended  by  any  substantial  benefit  to  the  relator, 
will  not  be  enforced  by  mxLndamus  (19  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  758),  and  that  where  the  relator  has  no  right 
to  the  relief  which  it  is  his  ultimate  object  to  obtain,  the  writ 
should  not  be  issued.  (19  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
p.  754.)  This  rule  has  been  applied  by  this  court  on  several 
occasions.  (See  People  v.  Kahl,  18  Cal.  432;  People  v.  Dick- 
son, 46  Cal.  53;  Clark  v.  Crane,  57  Cal.  629.) 
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But  where  one  has  a  substantial  right  to  protect  or  en- 
force, and  this  may  be  accomplished  by  such  a  writ,  and  there 
is  no  other  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law,  he  is  entitled  as  a  matter  of  right  to  the  writ, 
or,  in  other  words,  it  would  be  an  abuse  of  discretion  to  re- 
fuse it. 

A  party  aggrieved  is  entitled  to  move  for  a  new  trial  upon 
the  ground  of  irregularity  in  the  proceedings  of  the  court 
materially  affecting  his  substantial  rights;  he  is  entitled  to 
present  and  file  affidavits  in  support  of  such  ground;  he  is 
entitled  to  have  such  affidavits,  so  far  as  they  may  be  compe- 
tent and  material,  considered  upon  the  hearing  of  the  motion 
by  the  trial  court,  and  he  is  entitled  to  the  judgment  of  such 
trial  court  as  to  the  truth  of  the  material  allegations  contained 
in  the  affidavits  and  the  effect  thereof  upon  his  rights.  His 
right  to  have  his  affidavits,  so  far  as  they  are  competent  and 
material,  considered  by  the  trial  court,  and  his  right  to  have 
the  judgment  of  the  trial  court  upon  all  material  questions  of 
fact  concerning  which  there  is  any  conflict  in  the  affidavits, 
cannot  be  said  to  be  mere  abstract  rights,  unattended  by  any 
substantial  benefit.  They  are  rights  guaranteed  by  the  law  to 
every  party  prosecuting  a  motion  for  a  new  trial,  and  no 
court  can  say  in  advance  of  the  action  of  the  trial  court  on 
such  motion  that  the  ultimate  decision  thereon  will  not  be  in 
favor  of  the  moving  party.  So  far,  therefore,  as  the  affidavits 
presented  by  petitioner  on  the  motion  for  a  new  trial  were 
competent  and  material  upon  the  question  as  to  whether  a 
new  trial  should  be  granted  for  irregularities  in  the  proceed- 
ings of  the  court,  it  could  not  properly  be  said  in  response  to 
an  application  for  a  writ  of  mandate  having  for  its  ultimate 
object  the  consideration  by  the  trial  court  of  such  affidavits 
upon  the  motion  for  a  new  trial,  that  the  writ  could  be  re- 
fused upon  the  ground  that  the  granting  of  such  a  writ  is  a 
matter  largely  within  the  discretion  of  the  court  to  which  the 
application  is  made. 

We  are  not  prepared  to  assent  to  the  contention  of  learned 
counsel  for  respondent  to  the  effect  that  personal  misconduct 
on  the  part  of  the  judge  of  a  court  having  under  advisement 
a  case  tried  in  his  court  cannot  be  an  "irregularity  in  the 
proceedings  of  the  court**  for  which  a  new  trial  may  be 
granted  under  subdivision  1  of  section  657  of  the  Code  of 
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Civil  Procedure.  It  must  be  acknowledged  that  the  mis- 
conduct of  a  judge  under  such  circumstances  may  be  of  such 
a  nature  as  to  make  it  apparent  that  the  substantial  rights  of 
a  party  have  been  materially  affected  thereby, — as,  for  in- 
stance, where  it  is  made  to  appear  that  he  has  received  a 
bribe  from  one  of  the  parties  to  the  cause,  or  has  so  con- 
ducted himself  with  reference  to  a  party  to  the  cause  as  to 
show  that  he  cannot  well  act  toward  such  party  without 
favoritism,  or  has  so  impaired  his  mental  powers  by  the  use 
of  intoxicants  that  while  engaged  in  the  actual  disposition  of 
the  cause  he  was  incapable  of  properly  exercising  his  judg- 
ment thereon.  As  has  been  said,  it  would  shock  the  judicial 
instinct  and  be  a  reproach  to  our  system  if  a  decision  rendered 
under  such  circumstances  could  not  for  that  reason  be  set 
aside,  and  yet,  if  the  contention  of  respondent  in  this  behalf 
be  well  founded,  there  would  be  no  substantial  remedy  for  the 
aggrieved  party.  There  is  no  other  ground  for  a  new  trial 
which  could  by  the  utmost  liberality  of  construction  be  held  to 
cover  such  a  case.  But  we  are  of  the  opinion  that  it  would  be 
an  exceedingly  narrow  and  technical  construction  that  would 
exclude  such  a  case  from  the  operation  of  subdivision  1  of 
section  657  of  the  Code  of  Civil  Procedure.  It  was  said  by 
Mr.  Hayne  in  his  work  on  New  Trial  and  Appeal  that  it  is 
impossible  to  answer  with  precision  the  question  ''What  is  an 
irregularity  of  the  court!*'  except  that  by  that  term  is  meant 
some  conduct  of  the  court  other  than  orders  and  rulings,  and 
that  no  accurate  classification  of  things  which  are  irregular  is 
possible.  Mr.  Spelling,  in  his  recent  work  on  New  Trial  and 
Appeal,  regards  any  overt  act  of  the  trial  court  violative  of 
the  right  of  a  party  to  a  fair  and  impartial  trial,  amounting 
to  misconduct,  as  an  irregularity,  and  says:  ** Courts  of  re- 
view treat  misconduct  of  trial  courts  as  irregularity."  (Sec. 
32.)  In  Woods  v.  Jensen,  130  Cal.  200,  205,  it  was  said  by 
this  court  that  this  ground  for  a  new  trial  is  intended  to  refer 
to  matters  which  appellant  cannot  fully  present  by  exceptions 
taken  during  the  progress  of  the  trial,  and  which  must  there- 
fore appear  by  affidavits.  The  language  of  the  statute  is  suffi- 
ciently broad  to  include  any  departure  by  the  court  from  the 
due  and  orderly  method  of  disposition  of  an  action  by  which 
the  substantial  rights  of  a  party  have  been  materially  affected, 
where  such  departure  is  not  evidenced  by  a  ruling  or  order 
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that  may  be  made  the  subject  of  an  exception.  It  may  of 
course  be  freely  conceded  that  the  '^  personal  habits,  conduct, 
deportment,  or  statements  of  the  judge/'  having  no  relation 
to  or  effect  on  the  disposition  of  the  cause,  are  not  the  proper 
subject  of  complaint  upon  a  motion  for  a  new  trial.  The  ques- 
tion always  is  as  to  whether  the  acts  were  of  such  a  nature, 
and  done  under  such  circumstances,  as  to  afford  reasonable 
grounds  for  the  conclusion  that  by  reason  thereof  the  defeated 
party  has  not  had  a  fair  and  impartial  trial.  Where  they  are 
of  this  kind,  we  are  satisfied  that  they  afford  the  basis  for  a 
motion  for  new  trial  under  subdivision  1  of  section  657  of  the 
Code  of  Civil  Procedure.  The  opinion  of  the  supreme  court 
of  Montana  in  the  case  of  Finlen  v.  Heinze,  28  Mont.  548,  571, 
is  instructive  upon  this  subject,  and  is  in  full  accord  with  our 
views.  Most  of  the  cases  cited  by  counsel  for  respondent 
upon  the  definition  of  an  irregularity  are  cases  in  which  the 
term  ** irregularity"  was  used  in  contradistinction  to  juris- 
dictional defects. 

It  would  serve  no  useful  purpose  to  here  enter  into  an 
analysis  of  the  affidavit  made  by  Willia  Hosmon,  presented 
on  behalf  of  petitioner.  It  is  sufficient  to  say  that,  after  a 
careful  consideration  thereof,  we  are  not  prepared  to  say  that 
if  the  trial  court,  after  a  full  consideration  thereof,  and  of  the 
counter-affidavits  presented  in  reply  thereto  and  the  subse- 
quent reply  affidavits  presented  on  behalf  of  petitioner,  should 
grant  a  new  trial  on  the  ground  of  irregularities  in  the  pro- 
ceedings of  the  court,  we  should  feel  warranted  in  disturbing 
the  order.  (In  saying  this  we  do  not  wish  to  be  understood 
as  intimating  that  the  trial  court  should  grant  a  new  trial  on 
this  ground  upon  the  showing  made.)  We  cannot,  however, 
upon  this  application  determine  any  conflict  in  the  evidence 
upon  the  question  of  irregularities  in  the  proceedings  of  the 
court.  That  is  a  matter  upon  which  petitioner  is  entitled  to  a 
determination  by  the  trial  court. 

As  to  the  affidavit  of  Mr.  Newby,  one  of  petitioner's  attor- 
neys, presented  in  support  of  the  motion,  a  different  question 
is  presented.  So  far  as  it  can  possibly  be  claimed  to  be  mate- 
rial, it  was  entirely  made  on  "information  and  belief,"  noth- 
ing material  to  the  question  of  irregularities  being  therein 
stated  as  a  fact  within  the  knowledge  of  the  deponent.  Un- 
less this  affidavit  constituted  competent  evidence  upon  the 
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question  of  irregularities^  it  was  purely  seandalous  matter 
assailing  the  judge  of  the  court,  and  serving  no  useful  pur- 
pose, and  it  was  not  only  the  right  but  the  duty  of  the  court  to 
strike  the  same  from  its  records.  If,  therefore,  it  is  clear  to 
us  upon  this  proceeding,  that  the  afSdavit  cannot  be  consid- 
ered upon  the  motion  for  a  new  trial,  and  consequently  that 
X>etitioner  cannot  ultimately  have  any  substantial  benefit 
therefrom,  we  undoubtedly  would  be  justified  in  refusing  to 
compel  the  respondent  to  make  such  purely  scandalous  and 
immaterial  matter  a  permanent  record  of  his  court,  by  in- 
corporating the  same  in  a  bill  of  exceptions. 

Such  a  situation  would  not  only  present  a  case  for  the 
application  of  the  rule  already  alluded  to  as  to  the  discretion 
of  the  court  in  the  matter  of  an  application  for  a  writ  of 
mandate,  but  would  imperatively  require  the  application  of 
such  rule;  for  it  certainly  is  not  consistent  with  the  efficient 
administration  of  the  law  by  the  courts  that  scandalous 
charges  against  a  judge  of  a  court,  not  materially  affecting 
an  issue  before  such  court,  should  be  allowed  to  be  made  a 
permanent  record  thereof.  Such  a  practice  should  be  toler- 
ated, as  was  said  in  effect  in  People  v.  Albany  etc.  B.  R.  Co., 
39  How.  Prac.  60,  only  where  absolutely  necessary  for  the 
proper  protection  of  a  party  to  a  cause. 

If  it  should  be  assumed  that  the  matters  set  forth  on  infor- 
mation and  belief  in  the  affidavit  of  Mr.  Newby  constituted 
irregularities  in  the  proceedings  of  the  court  which  would 
warrant  the  granting  of  a  new  trial  by  the  trial  court  (which 
we  do  not  concede),  we  are  satisfied  that  such  affidavit  can- 
not be  considered  competent  evidence  as  to  these  matters. 

Ordinarily,  an  affidavit  made  solely  on  information  and 
belief  is  unavailing  for  any  purpose.  The  statute  allows  such 
affidavits  for  certain  prescribed  purposes, — ^as,  for  instance,  in 
the  verification  of  pleadings, — ^but  there  is  no  statutory  pro- 
vision authorizing  such  an  affidavit  in  a  case  like  the  one  at 
bar.  The  subject-matter  of  certain  applications — as,  for  in- 
stance, an  application  for  a  continuance  upon  the  ground  of 
the  absence  of  witnesses — ^is  of  such  a  nature  that,  from  the 
necessities  of  the  case,  the  showing  as  to  what  the  absent  wit- 
ness will  testify  to  must  ordinarily  be  made  by  the  moving 
party  upon  information  and  belief,  and  the  statute  upon  the 
subject    so    recognizes.     (Code  Civ.  Proc.,  see.  595.)     But 
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where  one  is  testifying  as  to  something  that  has  transpired 
he  can  ordinarily  testify  only  as  to  those  facts  which  he  knows 
of  his  own  knowledge  (Code  C5iv.  Proc,  sec.  1845),  and  it  is 
immaterial  in  this  connection  whether  his  testimony  is  taken 
by  affidavit,  deposition,  or  oral  examination. 

Where  a  statute  provides  that  the  evidence  upon  a  certain 
question  must  be  presented  by  affidavit  it  simply  means  that 
the  competent  and  material  testimony  must  be  presented  by 
the  affidavits  of  the  witnesses.  If  the  statute  authorized  the 
taking  of  the  testimony  on  a  motion  for  new  trial  by  oral 
examination,  we  apprehend  that  it  would  not  be  contended 
that  Mr.  Newby  could  have  given  purely  hearsay  testimony. 
Information  and  belief  affidavits  in  cases  where  misconduct 
of  the  jury  has  been  urged  as  ground  for  a  new  trial  have 
been  held  l^  this  court  to  be  insufficient.  In  People  v.  Find- 
ley,  132  Cal.  301,  303,  it  was  said:  ''It  is  equally  clear  that 
defendant's  affidavit  as  to  the  misconduct  of  the  jury,  based 
as  it  is  solely  on  information  and  belief,  is  entitled  to  no 
weight.  There  was  no  competent  or  proper  evidence  of  mis- 
conduct of  the  jury  laid  before  the  court. "  (See,  also,  People 
V.  Tatm  Poi,  86  Cal.  225,  231;  People  v.  WiUiams,  24  Cal. 
31,  40.) 

We  cannot  see  that  the  reasons  stated  in  the  affidavit  for 
the  making  of  the  same  on  information  and  belief — ^viz.,  that 
the  persons  who  knew  the  facts  had  refused  to  make  affidavit 
— can  alter  the  situation.  It  still  remains  that  there  is  **no 
competent  or  proper  evidence"  contained  therein,  and  if  peti- 
tiorier  is  unable  to  procure  competent  evidence  as  to  the  al- 
leged irregularities  she  cannot  establish  the  same.  It  follows 
that  this  court  will  not  require  the  respondent  to  make  such 
affidavit  a  permanent  record  of  his  court. 

So  far  as  the  counter-affidavits  are  applicable  to  the  issues 
raised  by  the  affidavit  of  Willia  Hosmon,  they  are  undoubt- 
edly competent  and  material  evidence  to  which  both  parties 
are  entitled  on  the  motion  for  new  trial,  and  we  are  satisfied 
that  a  party  moving  for  a  new  trial  upon  affidavits  is  entitled 
to  present  reply  affidavits  as  to  new  matters  set  up  in  the 
counter-affidavits. 

The  petitioner  not  being  entitled  to  a  bill  of  exceptions  con- 
Uiuiug  the  affidavit  of  Mr.  Newby,  she  must  necessarily  fail 
upon  this  application. 
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The  demand  made  upon  respondent  by  petitioner  was,  that 
he  should  allow  and  certify  a  certain  proposed  bill  of  excep- 
tions containing  all  of  the  affidavits  stricken  out.  The  appli- 
cation to  this  court  is  for  a  writ  requiring  respondent  to 
forthwith  settle  and  certify  **the  bill  of  exceptions  containing 
said  affidavits,"  and  the  alternative  writ  required  him  to 
"settle  and  certify  said  bill  of  exceptions  containing  said 
affidavits,"  or  show  cause  why  he  has  not  so  done.  It  is  well 
settled  that  a  petitioner  for  a  writ  of  mandate  is  concluded 
by  the  terms  of  the  alternative  writ,  and  that  where  the  alter- 
native writ  is  awarded  for  a  purpose  partly  proper  and  partly 
improper,  the  court  will  not  enforce  it  by  a  peremptory  man- 
damns  as  to  that  which  is  proper,  but  will  give  judgment  for 
the  respondent.  It  is  incumbent  upon  the  petitioner  in  such 
a  proceeding  to  establish  his  right  to  the  performance  of  the 
veiy  act  or  acts  commanded  by  the  alternative  writ,  and  un- 
less  he  so  does  he  must  fail  entirely.  (High  on  Extraordinary 
Legal  Remedies,  sees.  539,  548.) 

Petitioner  is  entitled  to  a  bill  of  exceptions  to  be  used  upon 
her  appeal  from  the  orders  striking  out  the  affidavits,  con- 
taining such  affidavits  as  may  be  competent  and  material 
upon  the  question  as  to  whether  a  new  trial  should  be 
granted  on  the  ground  of  irregularities  in  the  proceedings 
of  the  court 

We  have  herein  given  our  views  er  to  what  affidavits  shoul3 
receive  the  consideration  of  the  trial  court  upon  the  motion 
for  a  new  trial.  Such  affidavits  should,  of  course,  remain  on 
the  files  of  the  court,  and  an  order  striking  them  from  the 
files  would  necessarily,  upon  an  appeal  duly  taken  and  regu- 
larly prosecuted,  be  reversed.  The  restoration  of  such  affi- 
davits to  the  files  of  the  court  would  make  luinecessary  the 
further  prosecution  of  the  appeals  taken  by  the  petitioner. 
If  such  restoration  be  not  so  made,  doubtless  the  trial  court 
will,  upon  demand,  settle  and  certify  a  bill  of  exceptions  con- 
taining such  material  and  competent  affidavits  as  may  be 
necessary  for  the  proper  disposition  of  such  appeals.  Those 
suggestions  herein  made  which  are  not  necessary  to  a  disposi- 
tion of  the  present  application  for  a  writ  of  mandate,  are 
made  with  a  view  to  facilitate  the  disposition  of  the  motion 
for  a  new  trial  in  the  court  below,  and  to  obviate  the  necessity 
of  applications  and  appeals  to  this  court  having  for  their 
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object  the  making  of  a  proper  record  for  the  consideration  of 
the  trial  court  upon  the  motion  for  a  new  trial. 

The  alternative  writ  of  mandate  heretofore  issued  is  dis- 
charged and  the  application  for  a  peremptory  writ  of  man- 
date is  denied. 

Shaw,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  Lorigan,  J.,  Beatty, 
C.  J.,  concurred. 

McFARLAND,  J.,  concurring. — ^I  concur  in  the  judgment 
and  in  what  is  said  in  the  opinion  of  Mr.  Justice  Angellotti, 
to  the  point  that  a  court  will  not  grant  a  writ  of  mandate 
where  it  would  be  doing  a  vain  thing  of  no  benefit  to  the 
applicant,  and  also  in  what  is  said  about  the  affidavit  of 
Newby.  But,  in  my  opinion,  there  is  nothing  in  the  affidavits 
of  Willia  Hosmon  and  other  affidavits  filed  by  petitioner  that 
by  any  proper  construction  can  be  considered  as  constituting 
or  tending  in  any  way  to  show,  an  **  irregularity  in  the  pro- 
ceedings of  the  court,"  within  the  meaning  of  subdivision  1 
of  section  657  of  the  Code  of  Civil  Procedure. 


[li.  A.  No.  1691.    In  Baiik.~Oetober  10,  1904.] 

A.  J.   GAYLORD,   Petitioner,  v.   CHARLES  P.   CURRY, 
Secretary  of  State,  Respondent 

Elections — Official  Ballot— Oongbbssional  Distbiot— Psbokntaoe 
OF  Vote  of  State. — In  a  congressional  district  where  the  provisioiis 
of  the  Primarf  Election  Law  are  not  mandatory,  a  political  party 
which  has  cast  three  per  cent  of  the  entire  vote  of  the  state  at 
the  last  election  is  entitled  to  nominate  a  member  of  the  house  of 
representatives  in  Congress  for  such  district,  and  to  have  such 
nomination  placed  upon  the  official  ballot  by  the  secretary  of  state, 
notwithstanding  three  per  c  nt  of  the  vote  of  such  party  was  not 
cast  within  such  district. 

PETITION  for  Writ  of  Mandate  to  the  Secretary  of  State. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cameron  H.  King,  Emil  Liess,  and  James  Taylor  RogerSi 
for  Petitioner. 
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U.  S.  Webb,  Attorney-General,  and  B.  B.  Power,  Deputy 
Attomey-Gteneral,  for  Bespondent 

THE  COUET.— Thia  is  an  application  by  petitioner  for  a 
{peremptory  writ  of  mandate  directed  against  the  secretary  of 
state,  to  compel  that  officer  to  certify  petitioner's  name  as  a 
candidate  of  the  Socialist  party  for  member  of  the  honse  of 
repreeentatiyes  in  Congress  of  the  United  States  for  the  first 
congressional  district  of  California  to  each  county  clerk  within 
the  said  first  congressional  district.  It  is  made  to  appear  that 
the  Socialist  party  of  California  cast  three  per  cent  of  the 
votes  at  the  next  preceding  state  election,  bnt  did  not  cast 
three  per  cent  of  the  votes  in  the  congressional  district  above 
mentioned.  It  is  farther  made  to  appear  that  in  no  portion 
of  this  congressional  district  are  the  provisions  of  sections  1357 
to  1375  of  the  Political  Code  relative  to  mandatory  primary 
elections  in  force  or  effect.  Under  this  state  of  facts  the  secre- 
tary of  state  justifies  his  refusal  under  the  provisions  of  sec- 
tion 1361  of  the  Political  Code  to  the  following  effect:  '*A11 
political  parties  which,  at  the  last  election  prior  to  any  ensu- 
ing primary  election  herein  provided  for,  polled  at  least  three 
per  cent  of  the  entire  vote  of  the  state,  county,  district,  city 
and  county,  city  or  town,  or  other  political  division  for  which 
a  primary  election  is  to  be  held  under  the  provisions  of  this 
chapter,  or  which,  in  the  case  of  any  county,  city  and  county, 
township,  city  or  district  wherein  no  general  election  shall 
have  been  held  after  its  organization,  shall  have  polled  at 
least  three  per  cent  of  the  votes  cast  in  the  precincts  compos- 
ing such  county,  city  and  county,  township,  city  or  district, 
shall  be  entitled  to  a  designation  and  place  upon  the  official 
ballot  to  be  used  in  all  elections  for  delegates  under  this 
chapter,  upon  complying  with  the  provisions  of  this  sec- 
tion/' 

Under  this  it  is  contended  that  as  the  Socialist  party  failed 
to  cast  three  per  cent  of  the  votes  in  this  particular  district 
it  18  not  entitled  to  designation  and  place  upon  the  congres- 
sional ballot. 

The  supreme  court  of  the  state  of  Illinois  was  called  upon 
to  construe  a  section  of  the  revised  statutes  of  that  state 
similar  in  language  and  identical  in  effect  to  our  own,  and  it 
held  that  if  a  political  party  had  cast  the  requisite  number 
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of  votes  in  a  general  state  election  it  was  entitled  by  virtue 
of  that  fact  to  have  its  nominees  for  local  and  district  officers 
placed  upon  the  ballot^  even  if  it  had  not  cast  the  requisite 
percentage  of  votes  in  the  particular  county  or  district  for 
which  the  nomination  was  made.  {People  v.  Williamson,  185 
111.  106.)  The  conclusion  that  such  is  the  correct  interpre- 
tation of  the  statute  is,  so  far  as  our  law  is  concerned, 
strengthened  by  the  language  of  section  1186  of  the  Political 
Code,  where  it  is  provided:  *'If  such  convention  be  assembled 
to  present  candidates  for  public  office  to  be  elected  within 
territory  or  a  political  division  in  no  portion  of  which  said 
sections  of  this  code  are  mandatory  or  in  force  and  effect, 
then  and  in  such  event  the  political  party  which  such  or- 
ganized assemblage  of  delegates  represents,  must  have  at  the 
last  election  before  the  holding  of  such  convention  polled  at 
least  three  per  cent  of  the  entire  vote  of  the  state,  or  of  the 
county,  city  and  county,  district  or  other  political  division 
for  which  nominations  are  to  be  made."  Here  is  an  unmis- 
takable declaration  that  in  a  congressional  district  sudi  as 
this,  where  the  provisions  of  the  primary  law  are  not  manda- 
tory, if  a  political  party  shall  have  cast  three  per  cent  of  the 
entire  vote  of  the  state  it  shall  be  entitled  to  nominate  officers 
from  such  district  and  to  have  their  names  placed  upon  the 
official  ballot. 

Let  a  peremptory  writ  of  mandate  issue  commanding  the 
respondent,  Charles  F.  Curry,  secretary  of  state  of  the  state 
of  California,  to  certify  the  name  of  petitioner,  A.  J.  Gaylord, 
as  a  candidate  of  the  Socialist  party  for  member  of  the  house 
of  representatives  in  Congress  of  the  United  States  for  the 
first  congressional  district  of  California,  to  each  county  clerk 
within  the  said  first  congressional  district,  as  required  by  the 
provisions  of  section  1193  of  the  Political  Code  of  California. 
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[Lu  A.  No.  1585.    Department  One.— October  24,  1904.] 

WILLIAM  GARDINER,  AppeUant,  v.  ADELINE  CORD 
et  al,  Respondents. 

pABTmoN — Termination  of  Trust — Moetgaoe  Lebn.— The  right  of  a 
tenant  in  common  to  maintain  an  action  for  partition  is  not  affected 
bj  the  lien  of  a  mortgage  npon  his  share  which  may  be  discharged 
at  any  time  bj  payment  of  the  debt  secured;  nor  is  it  affected 
by  a  prior  trust  in  the  land  created  by  all  of  the  tenants  in  com- 
mon, which,  if  valid,  has  terminated  by  the  cessation  of  the  estate 
of  the  trustee  therein. 

la.— Vaijditt  of  Terminated  Trust — Reoonvetance  not  Essential.— 
It  is  immaterial  to  the  maintenance  of  the  action  for  partition 
whether  the  terminated  trust  was  Yalid  or  invalid  in  its  creation; 
since  if  valid  it  has  terminated,  and  the  rights  of  the  owners  of  the 
land  can  be  adjudicated  in  equity,  or  in  the  action  for  partition, 
witbrut  the  necessity  of  an  action  reconveyance  thereof  by  the 
trustees. 

Ik  Mortgage  bt  Trustees — Gontratention  of  Trust — Agreement 
BY  CoTENANTS  FOR  PROPORTIONATE  LiABiUTT. — Although  a  mort- 
gage executed  by  the  trustees  as  such  in  contravention  of  the  terms 
•f  the  trust  was  void  in  law,  yet  where  it  appears  to  have  been  ex- 
ecuted by  some  of  the  cotenants  to  secure  the  debt  which  was  satis- 
fied by  the  new  mortgage,  an  agreement  for  proportionate  liability 
for  the  original  debt  as  between  the  cotenants  will  be  deemed  to 
apply  to  the  mortgage,  and  make  it,  as  between  themselves,  a  lien 
upon  the  share  of  each  cotenant,  to  the  extent  of  his  proportion  of 
liability  for  the  debt  secured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

Dunnigan  &  Dunnigan,  for  Appellant. 

Camp  &  Lissner,  for  Adeline  Cord,  Respondent 

J.  L.  Murphey,  for  Mary  B.  Purcell,  Respondent. 

0.  P.  Widaman,  Max  Loewenthal,  A.  B.  McCutchen,  and 
Graves,  0  'Melveny  &  Shankland,  for  other  Respondents. 

HARRISON,  C. — ^Action  for  the  partition  of  a  parcel  of 
IjikI  in  the  city  of  Los  Angeles  known  n^  the  **  Allen  Block/* 
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at  the  comer  of  Spring  and  Temple  streets.  The  superior 
court  rendered  judgment  against  the  plaintiff^  and  he  has 
appealed  therefrom  upon  the  judgment-roll  without  any  bill 
of  exceptions. 

May  23, 1889,  William  Gardiner  (the  plaintiff  herein),  Ade- 
line Jonson  (now  Adeline  Cord),  Annie  Allen,  James  Allen 
(defendants  herein),  Benjamin  Allen,  and  Catherine  Allen 
were  the  owners  in  fee  as  tenants  in  common  of  the  said  real 
property,  each  being  the  owner  of  an  undivided  sixth  thereof, 
and  on  that  day  entered  into  and  executed  an  agreement  with 
each  other  wherein,  as  a  means  of  facilitating  the  accomplish- 
ment of  the  purpose  of  said  agreement,  the  said  William 
Gardiner,  Annie  Allen,  Catherine  Allen,  and  Benjamin  Allen, 
as  the  parties  of  the  first  part  thereto,  conveyed  the  said  prop- 
erty to  James  Allen  and  Adeline  Jonson,  as  the  parties  of  the 
second  part  thereto,  in  trust  for  certain  purposes  therein  de- 
clared and  hereinafter  mentioned.  After  reciting  in  the 
agreement  their  respective  ownership  of  the  property,  they 
recite  that  they  are  severally  and  individually  indebted  in 
certain  amounts,  aggregating  about  twenty-four  thousand 
dollars  (giving  the  amount  of  the  indebtedness  of  each  and 
the  names  of  the  respective  creditors),  and  that  said  indebted- 
ness is  secured  by  mortgage  and  other  liens  upon  the  above 
property,  and  that  they  had  agreed  to  consolidate  the  said 
indebtedness  in  a  single  loan,  and  were  about  to  execute  a 
joint  and  several  mortgage  of  said  property  to  secure  the 
same,  irrespective  of  their  proportionate  individual  indebted- 
ness, and  that  for  the  purpose  of  liquidating  said  mortgage 
indebtedness  they  had  leased  the  said  property  for  a  term 
expiring  January'  1,  1892,  and  had  agreed  that  the  monthly 
rent  therein  provided,  or  a  portion  thereof,  should  be  applied 
each  month  in  payment  of  said  mortgage  indebtedness,  and 
that  **  inasmuch  as  it  would  greatly  facilitate  the  manage- 
ment and  control  of  the  said  property  and  the  transaction  of 
business  in  connection  with  the  same,  to  vest  the  same  in 
trust,"  they  had  mutually  agreed  to  appoint  the  parties  of 
the  second  part  thereto  as  trustees  for  the  uses  and  purposes 
thereinafter  declared.  The  agreement  thereupon  declares 
that  for  and  in  consideration  of  the  premises  the  parties  of 
the  first  part  do  grant  the  said  real  property  unto  the 
parties  of  the  second  part,  to  the  survivor  of  them  and  their 
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saeeessorSy  ''upon  trust  to  enter  into  and  upon  the  same  and 
take  possession  thereof.  .  .  .  And  the  said  real  property  shall 
be  managed  and  controlled  by  the  said  trustees  imtil  the  full 
paymoit  of  the  said  mortgage  so  executed  as  aforesaid,  and 
th^  are  at  all  times  to  keep  the  same  free  from  any  and  all 
encumbrances  other  than  the  mortgage  hereinbefore  referred 
to ;  and  to  at  all  times  keep  the  premises  fully  insured.  Thirty 
days  before  the  expiration  of  the  term  of  said  lease  they  are 
to  advertise  said  prepiises  to  let  in  two  daily  papers  for  four 
weeks  and  to  let  tiie  same  to  the  highest  and  best  bidder  for  a 
term  not  to  exceed  the  term  of  this  trust.  At  the  expiration 
of  this  trust  the  said  trustees  shall  reoonvey  the  said  premises 
to  the  said  parties  of  the  first  part  in  the  proportion  of  one 
sixth  each,  and  during  the  continuance  of  said  trust  they  are 
to  render  them  monthly  accounts  of  the  moneys  received  and 
disturbed  by  them. ' ' 

In  addition  to  this  transfer  of  the  real  property  the  said 
parties  of  the  first  part  authorized  the  parties  of  the  second 
part  to  receive  the  moneys  to  be  procured  under  the  joint 
mortgage,  whose  execution  had  been  agreed  upon  and  to  dis- 
pose of  the  same  by  paying  the  said  specified  indebtedness  and 
liabilities  of  the  several  parties  to  the  agreement.  They  also 
provided  in  said  agreement  for  the  liquidation  of  the  said 
mortgage  indebtedness  by  applying  in  payment  thereon  from 
time  to  time  a  portion  of  the  rents  that  might  accrue  upon  the 
aforesaid  lease  of  the  property;  and  for  this  purpose  the 
parties  of  the  first  part  assigned  and  set  over  said  lease 
to  the  parties  of  the  second  part,  and  directed  that  they 
should  collect  the  rents  reserved  in  said  lease  as  they  should 
fall  due  from  time  to  time,  and  out  of  the  money  so  collected 
should  pay  the  quarterly  installments  of  interest  upon  said 
mortgage;  and  after  paying  in  each  month  a  portion  thereof 
to  the  several  parties  to  the  agreement,  should  apply  the  bal- 
ance then  remaining  in  their  hands  toward  the  payment  of 
the  principal  of  said  mortgage  debt  The  agreement  also 
provided  that  as  between  the  parties  thereto  the  amounts 
paid  in  discharge  of  their  respective  liabilities  and  indebted- 
ness should  be  severally  charged  to  their  respective  accounts, 
and,  to  the  extent  of  the  payments  made  for  the  benefit  or  ac- 
count of  each  within  the  limits  specified  in  the  instrument, 
dfeonld  eonstitute  a  lien  upon  his  share  or  interest  in  the  afore- 
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said  real  properly;  and  that  the  said  accounts  of  the  several 
parties  should  each  be  credited  with  an  aliquot  part  of  the 
rents  paid  in  liquidation  of  the  mortgage  debt,  until  the 
credits  so  given  to  any  of  the  several  parties  should  have  paid 
his  proportionate  liability  for  said  mortgage  debt,  and  that 
thereafter  his  share  of  the  rents  when  collected  should  be 
paid  directly  to  him. 

By  the  same  instrument  the  parties  of  the  second  part 
granted  to  the  parties  of  the  first  part  all  their  interest  in 
the  aforesaid  real  property  as  security  for  the  faithful  per- 
formance by  them  of  the  duties  imposed  upon  them  by  virtue 
of  said  instrument,  and  agreed  that  after  such  performance 
they  would  reconvey  to  each  of  said  first  parties  an  equal 
undivided  sixth  of  the  fee  of  said  premises. 

Adeline  Jonson,  one  of  the  parties  to  said  agreement,  sub- 
sequently married  William  S.  Cord,  and  before  the  com- 
mencement of  this  action  succeeded  to  the  interest  of  Cather- 
ine Allen  in  said  real  estate.  Subsequent  to  the  execution  of 
the  agreement  Griffin  Johnston  succeeded  to  the  interest  of 
Benjamin  Allen  in  said  real  property,  and  died  intestate  in 
1895,  leaving  as  heirs  at  law  his  widow,  the  defendant  Maud 
W.  Johnston  (who  afterwards  was  appointed  and  qualified  as 
the  administratrix  of  his  estate),  and  an  infant  daughter, 
the  defendant  Grace  Margaret  Johnston.  In  June,  1899, 
James  Allen  assumed  to  resign  the  duties  and  powers  con- 
ferred upon  him  by  virtue  of  said  agreement,  and  since  that 
date  the  defendant  Adeline  Cord  has  had  possession  and  con- 
trol of  said  real  property. 

Immediately  upon  the  execution  of  the  instrument  the 
parties  thereto  executed  their  joint  note  to  the  German  Sav- 
ings and  Loan  Society  for  the  sum  of  twenty-four  thousand 
dollars,  and  a  mortgage  upon  the  aforesaid  real  property  to 
secure  its  payment,  and  the  said  parties  of  the  second  part 
received  the  said  twenty-four  thousand  dollars  from  the  said 
mortgagee,  and  out  of  the  same  paid  and  discharged  the  in- 
debtedness and  obligations  which  they  were  authorized  by 
the  said  agreement  to  pay,  and  entered  into  possession  of  said 
real  property,  and  thereafter  collected  the  rents  thereof  and 
made  payments  out  of  the  same  upon  the  said  mortgage  debt 
until  May  17,  1898,  at  which  time  there  remained  due  and 
unpaid  thereon  the  sum  of  eight  thousand  dollars.     At  that 
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time  also  the  proportionate  shares  of  said  mortgage  indebted- 
ness of  Annie  Allen  and  of  Maud  W.  Johnston  and  Grace 
Margaret  Johnston  (who  had  succeeded  to  the  interest  of 
Benjamin  Allen  in  said  real  property)  had  been  fully  paid, 
and  as  between  the  parties  to  the  agreement  of  May,  1889, 
they  were  not  indebted  in  any  sum  whatever  to  said  mort- 
gagee. On  that  day  the  plaintiff  herein,  together  with  Annie 
Allen,  James  Allen,  Adeline  Jonson,  and  Maud  W.  Johnston 
(defendants  herein),  and  Catherine  Stare  (formerly  Cather- 
ine Allen)  borrowed  from  W.  H.  Purcell  the  sum  of  eight 
thousand  dollars,  and  executed  to  him  their  promissory  note 
therefor,  and  also  a  mortgage  upon  the  aforesaid  real  prop- 
erty, as  security  for  its  payment.  The  said  James  Allen  and 
c\  deline  Jonson  also  joined  in  the  execution  of  the  said  mort- 
jiEge  "as  trustees.''  The  court  finds  that  the  mortgage  was 
made  under  an  agreement  between  them  for  the  purpose  of 
paying  off  the  aforesaid  mortgage  debt  and  more  effectually 
earrjdng  out  the  provisions  of  the  agreement  of  May  23, 1889. 
The  moneys  received  upon  the  said  note  and  mortgage  were 
obtained  for  and  were  paid  to  the  German  Savings  and  Loan 
Sodety,  the  mortgagee  in  the  former  mortgage,  on  said  seven- 
teenth day  of  May,  1898,  and  the  said  mortgage  debt  was  on 
said  date  fully  released  and  satisfied  of  record.  This  mort- 
gage to  Purcell  is  still  unsatisfied  and  outstanding.  Prior  to 
its  execution  the  plaintiff  herein  executed  to  the  defendant 
Annie  Allen  an  instrument  of  indemnity  by  which  he  agreed 
to  hold  her  harmless  from  any  liability  by  virtue  thereof,  and 
agreed  that  as  between  them,  in  case  of  any  foreclosure,  his 
interest  in  the  property  should  be  applied  in  satisfaction  of 
the  mortgage  prior  to  any  sale  of  her  interest  therein.  Other 
mortgages  upon  certain  of  the  individual  interests  in  said 
real  property  have  since  said  date  been  executed  by  the  own- 
ers thereof,  and  are  still  unsatisfied  and  outstanding. 

In  February,  1899,  in  an  action  brought  by  the  plaintiff 
herein  for  that  purpose,  the  superior  court  rendered  a  judg- 
ment settling  the  accounts  of  the  defendant  Adeline  Cord 
and  James  Allen  for  their  receipts  and  disbursements  as  trus- 
tees iiTider  the  aforesaid  agreement  of  May,  1889,  from  the 
time  jf  its  execution  until  September  1,  1898,  and  in  Decem- 
ber, 1900,  in  another  action  between  said  trustees,  a  judgment 
was  rendered  settling  their  accounts  as  between  themselves 
CXLV.  Cal.— 11 
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By  the  judgment  of  Febraary,  1899,  it  was  detenniiied  that 
of  the  mortgage  indebtedness  existing  against  said  real  prop- 
erty on  September  1,  1898,  there  was  due  from  the  plaintiff 
herein  the  sum  of  $5,920.08,  and  from  the  defendant  Adeline 
Cord  $1,394.50,  and  from  James  Allen  $933.61 ;  and  by  the 
judgment  of  December,  1900,  it  was  determined  that  as  be- 
tween the  said  Adeline  Cord  and  James  Allen  the  amount  due 
by  the  latter  on  account  of  the  mortgage  of  May,  1898,  was  on 
the  21st  of  October,  1899,  the  sum  of  $274.70.  The  defendant 
Adeline  Cord  has  in  her  hands  of  said  James  Allen's  share  of 
the  revenues  of  said  property  enough  to  pay  his  portion  of 
said  mortgage  indebtedness,  and  also  of  her  own  share  of  said 
revenues  enough  to  pay  her  portion  of  said  indebtedness  as 
determined  by  the  aforesaid  judgment.  The  plaintiff  herein 
has  not  paid  or  offered  to  pay  his  share  of  the  said  mortgage 
indebtedness,  and  after  applying  thereon  all  moneys  in  the 
hands  of  said  Adeline  Cord  applicable  thereto,  his  share  of 
said  indebtedness  exceeds  forty-six  hundred  dollars. 

The  superior  court  held  that  the  agreement  of  May,  1889, 
is  a  valid  subsisting  agreement,  and  that,  inasmuch  as  the 
indebtedness  for  whose  payment  it  was  entered  into  has  not 
been  fully  paid,  and  as  the  trustees  therein  named  have  not 
in  their  hands  sufficient  moneys  with  which  to  pay  the  same, 
the  agreement  has  not  been  fT:dly  performed,  and  that  for  this 
reason  the  plaintiff  is  not  entitled  to  have  a  partition  of  the 
property  or  a  sale  thereof  for  the  purpose  of  a  division  of  the 
interests  of  the  several  cotenants  therein ;  that  before  he  can 
have  such  relief  he  must  first  discharge  his  portion  of  the 
mortgage  indebtedness  thereon  for  which  the  said  agreement 
was  entered  into. 

It  is  not  necessary  for  the  disposition  of  the  present  appeal 
to  determine  whether  a  valid  trust  in  the  aforesaid  real  prop- 
erty was  created  by  the  instrument  of  May  23,  1889,  as  was 
held  by  the  superior  court,  or  whether,  as  contended  on  be- 
half of  the  appellant,  the  provisions  therefor  in  the  instru- 
ment were  in  contravention  of  provisions  of  the  Civil  Code, 
and  therefore  ineffective  to  create  a  trust  in  said  property,  as, 
in  our  opinion,  the  rights  of  the  parties  which  are  involved  in 
this  action  do  not  depend  upon  the  validity  of  such  trust.  By 
the  terms  of  the  instrument,  the  trust  in  reference  to  the  real 
property  was  to  continue  only  during  the  life  of  the  mortgage 
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to  the  German  Savings  and  Loan  Society  therein  provided 
for,  and  Aerefore  terminated  with  its  satisfaction  and  the 
payment  and  extingoishment  of  the  indebtedness  secnred 
thereby.  The  power  given  to  the  trustees  to  manage  and  con- 
trol the  property  was  to  continue  only  ''until  the  full  payment 
of  the  said  mortgage  debt,''  and  their  authority  to  lease  the 
property  upon  the  expiration  of  the  term  then  outstanding 
was  only  "for  a  term  not  to  exceed  the  term  of  this  trust." 
The  mortgage  debt  to  the  German  Savings  and  Loan  Society 
was  fully  paid  and  the  mortgage  itself  satisfied  May  17, 1898, 
and  at  that  date  the  purpose  of  the  said  trust  ceased  and  the 
trust  itself  thereby  terminated.  For  the  purpose  of  the  pres- 
ent action  it  is  therefore  immaterial  whether  the  said  trust,  as  is 
contended  by  the  appellant,  is  to  be  regarded  as  having  been 
invalid  from  the  beginning,  by  reason  of  an  attempted  suspen- 
sion of  the  power  of  alienation,  or  whether  the  provision  there- 
in for  a  reconveyance  upon  its  termination  to  the  creators  of 
the  trust  is  within  the  principles  declared  in  Sacramento  Bank 
V.  Alcorn,  121  Cal.  379,  or  is  to  receive  the  same  construction 
as  would  a  direction  to  convey  the  property  to  a  beneficiary 
{Estate  of  Fair,  132  Cal.  523*),  or  whether  it  be  held  that  by 
the  termination  of  the  trust  the  estate  of  the  trustees  has 
ceased.  (Civ.  Code,  sec.  871.)  If  the  trust  was  invalid  from 
the  beginning,  the  title  and  estate  of  the  owners  of  the  land 
was  not  affected  thereby;  and  if  it  was  valid,  it  has  termi- 
nated and  the  estate  of  the  trustees  has  ceased,  and  the  rights 
of  the  owners  of  the  land  can  be  adjudicated  in  a  court  of 
equity  or  in  a  proceeding  like  the  present  one  without  the 
necessity  of  an  actual  reconveyance  thereof  from  the  trustees. 
The  finding  of  the  court  that  the  moneys  received  upon  the 
mortgage  of  May  17,  1898,  were  obtained  for  the  purpose  of 
paying  off  the  mortgage  indebtedness  to  the  German  Savings 
and  Loan  Society  and  that  said  mortgage  was  made  "pursu- 
ant to  the  agreement  of  May  23,  1889,"  and  for  the  purpose 
of  a  more  effectual  carrying  out  of  the  provisions  of  said 
agreement,  is  not  to  be  construed  as  a  finding  that  the  mort- 
gage to  Purcell  was  impressed  with  any  of  the  trusts  declared 
in  the  instrument  of  1889,  and  that  by  uniting  in  the  execu- 
tion of  the  mortgage  the  trustees  were  acting  under  the  said 
trust,  or  that  their  act  was  attended  with  any  validity.    The 
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instrument  of  1889  declared  that  the  trustees  therein  named 
should  **at  all  times  keep  the  premises  free  from  any  b,v6  ail 
encumbrances  other  than  the  mortgage  hereinbefore  referred 
to" — ^the  mortgage  to  the  German  Savings  and  Loan  Society. 
The  execution  of  the  mortgage  to  Purcell  in  1898  by  them  "as 
trustees''  was  in  contravention  of  the  terms  of  this  trust,  and 
therefore  void.  (Civ.  Code,  sec.  870.)  The  finding  that  the 
mortgage  was  made  pursuant  to  the  agreement  of  May,  1889, 
receives  full  effect  by  construing  it  in  connection  with  the 
provision  in  the  agreement  by  which  the  amount  of  the  indebt- 
edness of  each  of  the  parties  to  the  instrument  was  to  consti- 
tute a  lien  upon  his  share  of  the  real  property  and  be  secured 
by  the  mortgage  to  that  extent.  The  mortgage  to  Purcell  ia  -o 
be  regarded,  as  between  the  mortgagors  therein,  merely  as 
creating  a  lien  upon  land  to  the  extent  of  their  respective  lia- 
bility for  the  debt  secured  thereby.  By  the  instrument  of 
1889  they  had  agreed,  as  beween  themselves,  that  the  portion 
of  the  twenty-four  thousand  dollars  received  upon  the  mort- 
gage then  contemplated,  which  should  be  paid  in  satisfaction 
of  their  respective  liabilities,  should  to  that  extent  be  a  lien 
upon  their  respective  interests  in  the  land,  and  at  the  time  of 
the  execution  of  the  mortgage  to  Purcell  this  lien  had  been  ex- 
tinguished as  to  some  of  the  cotenants,  and  by  the  judgments 
thereafter  rendered  in  the  superior  court  the  amount  of  the 
in(iel)tedness  of  the  plaintiff,  for  which  his  interest  in  the  real 
estate  was  secured  by  the  mortgage  to  Purcell,  was  ascertained 
and  determined. 

The  right  of  the  plaintiff  to  the  relief  sought  by  him  is 
therefore  not  affected  by  the  provision  in  the  agreement  of 
May,  1889,  but  is  to  be  determined  upon  the  consideration  of 
other  principles.  Section  752  of  the  Code  of  Civil  Procedure 
gives  to  any  one  or  more  of  several  cotenants  of  real  prop- 
erty a  right  of  action  for  its  partition  according  to  the  re- 
spective rights  of  the  persons  interested  therein,  and  for  a 
sale  of  said  property  if  partition  cannot  be  had;  and  in  the 
succeeding  sections  provision  is  made  for  ascertaining:  the 
respective  rights  of  the  parties  to  the  action  and  for  the  ^^tis- 
faction  or  other  disposition  of  any  liens  thereon ;  and  although 
a  party  may  by  some  act  or  agreement  on  his  part  estop  him- 
self from  enforcing  his  right  to  a  partition,  the  mere  fact  that 
his  interest  in  the  land  is  subject  to  a  lien  or  encumbrance  wiU 
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not  of  itself  operate  as  such  estoppel.  The  fact  that  the  in- 
terest of  the  plaintiff  in  the  land  in  question  is  subject  t)  a 
lien  for  certain  indebtedness  which  can  be  at  any  time  dis- 
charged by  the  payment  of  said  debt,  and  for  whose  payment 
the  court  is  authorized  to  provide  in  its  judgment  of  parti- 
tion or  sale,  does  not  deprive  him  of  the  right  to  maintain  the 
action. 

The  superior  court,  therefore,  erred  in  holding  that  the 
plaintiff  is  not  entitled  to  maintain  the  present  action.  It 
should  have  determined  the  respective  interests  of  the  owners 
of  the  land  and  the  amount  of  the  liens  and  encumbrances 
upon  the  same,  or  upon  the  interest  of  any  of  them,  and  if,  as 
between  the  said  owners,  any  portion  of  said  encumbrances 
ought,  under  the  rules  of  equity  or  by  virtue  of  any  contract, 
to  be  borne  by  one  or  more  of  the  owners,  it  should  make 
proper  provision  for  satisfying  the  same  out  of  the  share  or 
shares  against  which  it  is  chargeable. 

The  judgment  ought  therefore  to  be  reversed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  stated  in  the  foregoing  opinion  the  judg- 
ment is  reversed.        Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[S.  P.  No.  3044.    Department  Two.— October  25,  1904.] 

JOHN  H.  DUNHAM,  Appellant,  v.  JAMES  S.  ANGUS  et  al., 

Respondents. 

Bbaoh  and  Watbb-Lots  ov  San  Fkancisgo — Salb  undxb  Ezscution — 
Power  of  Legislature — Subsequent  Sale  by  Gokmissionebs  of 
Funded  Debt. — The  city  of  San  Francisco  held  its  beach  and 
water-lot  property  as  a  private  proprietor,  and  such  property  was 
subject  to  execution  for  the  city's  debt,  and  remained  subject  to 
execution  therefor  until  the  debt  was  paid,  which  right  the  legis- 
lature could  not  impair.  An  action  for  a  prior  debt  of  the  city, 
begun  before  the  pa^^^n^^e  of  the  act  of  May  1,  1851,  which  pro- 
Tided  for  a  eonyeyance  of  such  property  to  the  commissionerr  of 
the  funded  debt,  and  a  sale  of  water-lots  under  execution  upon 
the  judgment  in  such  action,  made  after  the  passage  of  that  met, 
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will  provafl  over  a  subseqaeni  deed  of  the  wda  property  hj  tbe 
eommifsionexs  of  the  funded  debt,  exeented  mder  the  anfhority 
given  hy  that  aet. 
Id.— Cass  Applded  axtd  AimtiOBD.— The  eMe  of  SmiUh  r.  Kotm^  t  CU. 
524,  applied  and  aiBrmed,  as  eontroUing  authority. 

APPBAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    J.  C.  B.  Hebbard,  Judge. 

Tbe  facts  are  stated  in  the  opinion  of  the  oouxi. 

B.  G.  Enapp,  for  Appellant 

W.  S.  Qoodf ellow,  for  Bespondents. 

McFABLAND,  J. — Plaintiff  appeals  from  a  judgment  in 
favor  of  defendants  and  from  an  order  denying  his  motion  for 
a  new  trial. 

The  action  is  to  quiet  title  to  a  lot  of  land  which  is  a  part  of 
what  is  known  as  tiie  beach  and  water-lots  of  the  city  of  San 
Francisco.  The  appellant  claims  title  through  a  sale  of  the 
property  in  contest  by  the  commissioners  of  the  funded  debt 
created  by  an  act  of  the  legislature  approved  May  1,  1851. 
(Stats.  1851,  p.  387.)  Bespondents  daim  under  what  is 
known  as  the  ''Peter  Smith  title,"  which,  as  against  the  al- 
leged title  of  the  said  commissioners  of  the  funded  debt,  was 
a  prominent  subject  of  litigation  during  the  first  years  of  the 
history  of  California  as  an  American  state.  The  various  stat- 
utes, ordinances,  and  other  facts  touching  the  controversy  are 
fully  set  forth  in  the  report  of  the  case  of  Smith  v.  Morse, 
2  Cal.  524,  and  need  not  be  here  stated  in  detail.  For  the  pur- 
pose of  this  decision  the  following  brief  statement  is  sufficient : 
In  1850  the  city  of  San  Francisco  passed  an  ordinance  under 
which  certain  of  its  property,  including  the  lot  involved  in 
this  action,  was  conveyed  to  certain  trustees  styled  the  com- 
missioners of  the  sinking  fund,  who  were  given  power  to  sell, 
etc.  On  May  1, 1851,  the  act  of  the  legislature  above  referred 
to  creating  the  commissioners  of  the  funded  debt  was  passed, 
and  by  that  act  the  said  commissioners  of  the  sinking  fund 
were  directed  to  convey  all  of  the  property  held  hy  them  un- 
der said  ordinance  to  the  commissioners  of  the  funded  debt, 
which  was  done.    The  commissioners  of  the  funded  debt  were 
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anfliorized  to  sdl  fhe  property,  and  ihey  did,  on  September 
20,  1862,  sdl  and  convey  the  lot  here  in  question  to  Joseph 
Hetherington,  from  whom  the  appellant  has  a  clear  deraign- 
ment  of  title.  But  in  1850  and  1851  Peter  Smith  was  a 
creditor  of  the  city  in  lai^e  amounts;  and  on  January  14, 
1851, — ^which  was  before  the  passage  of  said  act  of  May  1, 
1851, — ^he  commenced  an  action  on  a  part  of  the  indebtedness 
of  the  city  to  him,  and  on  September  6,  1851,  he  recovered  a 
judgment  against  the  city  for  the  sum  of  about  fourteen  thou- 
sand dollars ;  and  execution  was  regularly  issued  on  said  judg- 
ment under  which  the  property  here  in  contest  was  sold  on 
January  30,  1852,  to  David  S.  Douglass,  who  afterwards  re- 
ceived the  sheriff's  deed  to  the  same;  and  whatever  interest 
in  the  property  Douglass  thus  obtained  passed  by  mesne  con- 
v^ances  and  vested  in  the  defendants  in  this  present  action. 
Peter  Smith  had  also  in  1851  commenced  two  other  actions  for 
other  parts  of  this  indebtedness,  in  which  judgments  had  been 
rendered  prior  to  May  1, 1851. 

The  question  in  the  case  at  bar,  therefore,  is.  Which  is  tiie 
better  title — ^the  one  claimed  by  appellant  under  the  sale  from 
the  commissioners  of  the  funded  debt,  or  the  other  claimed  by 
respondents  under  the  execution  sale  on  the  Peter  Smith  judg- 
ment of  September  6, 1851 T  And  we  think  that  this  question 
was  definitely  settled  against  the  contentions  of  the  appellant 
by  the  case  of  Smith  v.  Morse,  above  noticed — 2  Cal.  524. 

Smith  V.  Morse  was  an  action  brou^t  by  Peter  Smith 
against  Morse  and  others  constituting  the  said  commissioners 
of  the  funded  debt,  in  which  plaintiff  sought  to  have  it  ad- 
judged that,  as  against  him  as  a  creditor  of  the  city,  the  com- 
missioners had  no  title  to  the  water  property  which  had  been 
levied  upon  and  sold  under  his  judgments,  and  to  enjoin  them 
from  asserting  any  such  title,  and  thus  injuriously  affecting 
the  value  of  his  interest  therein.  The  judgment  was  in  favor 
of  Smith  in  the  trial  court,  and  upon  appeal  it  was  affirmed. 
It  is  contended  by  appellant  in  the  case  at  bar  that  the  case  of 
Smith  V.  Morse  reached  and  determined  only  the  rights  of 
Smith  under  his  first  two  judgments,  which  had  been  rendered 
prior  to  May  1,  1851,  when  the  act  creating  the  commissioners 
of  the  funded  debt  was  passed.  But  in  his  amended  and  sup- 
plementary complaint  he  expressly  set  up  his  rights  under  the 
third  judgment  of  September  6,  1851,  and  asked  a  similar 


Digitized  by  VjOOQIC 


168  Dunham  v,  Angus.  [145  Cal. 


remedy  as  to  those  rights.  The  court  clearly  dealt  with  all 
three  of  the  judgments,  and,  indeed,  Smith's  rights  under  the 
last  J'l'igment  seemed  to  be  those  principally  involved,  for  it 
se«rrs  from  the  statement  of  the  case  in  the  record  that  the 
two  prior  judgments  had  been  satisfied;  and  the  trial  court 
stated  in  its  finding  that  ''a  part  of  the  judgment  aforesaid 
rendered  on  the  6th  day  of  September,  1851,  remains  unsatis- 
fied." The  preliminary  injunction  restraining  the  commis- 
sioners from  selling,  etc.,  was  by  the  final  judgment  made 
perpetual.  The  judgment  was  affirmed  on  appeal ;  and  in  an 
elaborate  opinion  the  appellate  court  held  first  that  the  ordi- 
nance above  mentioned  by  which  it  was  attempted  to  transfer 
the  property  to  the  commissioners  of  the  sinking  fund  was  in- 
valid for  want  of  authority  in  the  common  council  to  do  so, 
and  consequently  the  deed  from  the  said  conunissioners  to  the 
commissioners  of  the  funded  debt  conveyed  nothing.  But  as 
it  was  contended  that  the  act  of  May  1,  1851,  itself  had  the 
effect  of  a  conveyance  to  the  commissioners  of  the  funded  debt, 
the  court  took  up  that  branch  of  the  subject,  and  held  that, 
assuming  such  to  be  the  effect  of  that  act,  the  act,  as  against 
Smith,  was  unconstitutional  and  void,  because  impairing  the 
obligation  of  a  contract.  It  was  declared  that  the  city  held 
that  water-lot  property  as  a  private  proprietor,  and  it  was 
therefore  liable  for  the  city's  debt,  and  that  **such  property 
as  was  subject  to  execution  at  the  time  the  debt  was  contracted 
must  remain  subject  to  execution  until  the  debt  is  paid."  The 
facts  as  stipulated  in  the  case  at  bar  seem  to  bring  it  entirely 
within  the  decision  in  Smith  v.  Morse;  and  as  during  the  long 
time  since  the  rendition  of  that  decision  many  titles  have  no 
aoubt  been  taken  upon  the  faith  of  it,  we  have  no  disposition 
to  now  question  it.  The  respondents  over  the  objection  of 
appellant  were  allowed  to  introduce  the  record  in  the  case  of 
tmith  V.  Morse  as  it  appears  in  the  report  of  the  case  in  2  Cal. 
524,  and  appellant  contends  that  this  ruling  of  the  court  was 
erroneous ;  but  that  ruling  was  immaterial,  for  the  case  is  con- 
trolling as  an  authority,  even  if  appellant  is  not  technically 
estopped  by  it. 
The  judgment  and  order  appealed  from  are  afllrmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Grim.  No.  1151.     In  Ba]ik.~Oeiober  26,  1904.] 

THE  PEOPLE,  Respondent,  v.  HENRY  MILTON,  Appcl- 

lant. 

CuicDrAL  Law — Murdib  in  Fibst  Degree — Accidental  EiLLiNa — In- 
struction Pbopeblt  BErusiD.'Upon  a  proBeeation  for  murder 
eommitted  in  the  perpetration  of  or  attempt  to  perpetrate  arson, 
rape,  robbery,  burglary,  or  mayhem,  under  flection  189  of  the  Pv  nal 
Code,  the  eonrt  properly  refused  an  instruction  to  the  jury  to  tlie 
effect  that  in  order  to  convict  of  murder  in  the  first  degree  it  must 
appear  beyond  aJ  reasonable  doubt  that  the  defendant  as  a  faet 
intended  to  take  the  life  of  the  deceased,  and  that  accidental  kill- 
ing, even  in  an  attempt  to  commit  one  of  the  felonies  mentioned  in 
that  section,  is  not  mn^'der  in  the  first  degree. 

lb, — Construction  or  Penal  Code — Murder  in  First  Deorbb. — Under 
section  189  of  the  Penal  Code,  murder  committed  by  poison,  lying 
in  wait,  or  torture  must  be  willful,  deliberate,  and  premeditated  to 
constitute  murder  in  the  first  degree;  but  where  the  murder  is  com- 
mitted in  th''  perpetration  of  or  ao  attempt  to  perpetrate  arson, 
rape,  robbery,  burglary,  or  mayhem,  the  killing,  whether  intentional 
or  unintentional  and  accidental,  eonstiti^tes  murder  in  the  first 
degree. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  P.  Lawlor, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  C.  Dibble,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy  At- 
torney-General, for  Respondent. 

HENSHAW,  J. — The  defendant  was  convicted  of  the  crime 
of  murder  in  the  first  degree  and  sentenced  to  death.  Upon 
his  appeal  he  presents  but  one  alleged  error  of  the  trial  court 
upon  which  he  seeks  a  reversal  of  the  judgment.  This  alleged 
error  lay  in  the  court's  refusal  to  give  the  following  instruc- 
tion :  "The  court  instructs  you  that  before  you  can  convict  the 
defendant  of  murder  in  the  first  degree  you  must  find  to  a 
moral  certainty  and  beyond  all  reasonable  doubt  that  the 
defendant,  as  a  fact,  intended  to  take  the  life  of  the  deceased. 
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Accidental  killing,  even  in  an  attempt  to  commit  one  of  the 
felonies  mentioned  in  section  189  of  the  Penal  Code,  is  not 
murder  in  the  first  degree." 

While  none  of  the  evidence  is  presented  to  ns  with  this 
appeal,  it  will  be  assumed  from  the  general  tenor  of  the  in- 
structions actually  given  by  the  court  that  the  charge  against 
the  defendant  was  for  a  murder  committed  in  the  perpetra- 
tion or  attempt  to  perpetrate  arson,  rape,  robbery,  burglary, 
or  mayhem.     (Pen.  Code,  sec.  189.) 

The  court  properly  refused  to  give  the  proposed  instruction. 
Defendant  insists  that  in  every  crime  of  murder  in  the  first 
degree  there  must  be  shown  to  be  present  the  elements  of 
willfulness,  deliberation,  and  premeditation  bearing  upon  the 
actual  intent  to  take  human  life.  But  such  is  not  our  law  of 
murder.  The  only  indispensable  elements  of  murder  under 
our  code  are, — 1.  The  unlawful  killing  of  a  human  being;  and 
2.  That  this  killing  be  done  with  malice  aforethought  (Pen. 
Code,  sec.  187.)  This  malice  is  present  and  express  when  a 
deliberate  intention  unlawfully  to  take  away  the  life  of  a 
fellow-creature  is  shown,  and  it  is  also  present  (though  im- 
plied) when  the  circumstances  attending  the  killing  disclose 
an  abandoned  and  malignant  heart.  (Pen.  Code,  sec.  188.) 
In  section  189  of  the  Penal  Code  three  kinds  or  classes  of 
murder  in  the  first  degree  are  specifically  enumerated :  1.  All 
murder  which  is  perpetrated  by  means  of  poison,  or  lying  in 
wait,  or  torture  is  murder  in  the  first  degree;  2.  All  murder 
which  is  perpetrated  by  any  other  kind  of  willful,  deliberate, 
and  premeditated  killing  is  murder  in  the  first  degree;  3.  All 
murder  which  is  committed  in  the  perpetration  of  or  attempt 
to  perpetrate  arson,  rape,  robbery,  burglary,  or  mayhem  is 
murder  in  the  first  degree.  Of  the  first  of  these  classes  it  is 
sufficient  to  note  that  the  means  adopted  for  the  unlawful  kill- 
ing furnish  evidence  of  willfulness,  deliberation,  and  premedi- 
tation, and  this  is  made  perfectly  plain  by  the  context  of  the 
section  which  declares  to  be  murder  in  the  first  degree  all 
murder  which  is  perpetrated  by  these  means,  or  by  any  other 
kind  of  willful,  deliberate,  and  premeditated  killing.  An  to 
stich  a  killing,  when  perpetrated  by  means  of  poison,  it  haa 
been  held  under  the  language  of  a  statute  similar  to  ours  (and 
held  in  consonance  witlt  common  sense  and  natural  justice) 
that  it  was  necessary  to  establish  the  unlawful  intent  or  pur- 
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pose  in  the  administration  of  the  poison.  (Bechfelheimer  t. 
State,  54  Ind.  128.)  The  decision  was  based  more  upon  tiio 
nature  of  the  case  than  the  language  of  the  statute,  as  is  said 
by  the  same  court  in  reviewing  that  case  in  the  later  one  of 
Moynihan  ▼.  State,  70  Ind.  126,^  where  it  is  pointed  out  that 
unless  the  unlawful  intent  in  administering  the  poison  is 
made  to  appear,  the  most  innocent  act  of  one's  life  might  turn 
out  to  be  a  murder,  and  that,  too,  a  murder  subjecting  him  to 
the  gallows;  so  that  one  who  innocently  administered  what  he 
supposed  to  be  a  proper  dose  of  medicine  would  be  compelled 
to  endure  this  ultimate  indignity  and  disgrace,  notwithstand- 
ing the  fact  that  in  such  administration  of  the  poison  no  penal 
law  was  violated  and  no  moral  turpitude  shown.  In  such  an 
exceptional  case,  however,  it  is  to  be  noted  that  neither  ele- 
ment of  our  crime  of  murder  is  present.  The  killing  being  the 
result  of  inevitable  casualty  is  not  violative  of  the  law,  and  in 
that  sense,  therefore,  is  not  unlawful,  and,  of  course,  there  is 
a  complete  absence  of  malice  express  or  implied. 

The  second  dass  of  cases  which  are  designated  murder  in 
the  first  degree  embrace  all  other  non-specified  instances 
where  the  unlawful  killing  is  shown  to  have  been  committed 
with  willfulness,  deliberation,  and  premeditation.  The  ex- 
treme penally  of  the  law  is  imposed  for  such  offenses  by  rea- 
son of  the  manner  in  which  they  are  committed.  There  is  no 
occasion  to  mitigate  the  punishment  because  of  the  known 
weaknesses,  frailties,  and  passions  of  mankind,  since  proof  of 
the  deliberation  and  premeditation  precludes  the  idea  that  the 
slayer  was  dominated  by  such  passions. 

But  when  we  come  to  the  third  kind  of  murder  in  the  first 
degree  it  will  be  seen  that  in  its  nature  it  is  wholly  distinct 
from  the  two  preceding  classes.  In  this  the  law  has  said  to  the 
malefactor:  If  in  your  perpetration  of  or  attempt  to  perpe- 
trate arson,  rape,  robbery,  burglary,  or  mayhem  you  shall  take 
the  life  of  a  fellow-being,  intentionally  or  unintentionally, 
your  crime  is  murder  of  the  first  degree.  The  killing  may  be 
willful,  deliberate,  and  premeditated,  or  it  may  be  absolutely 
accidental.  In  either  case,  you  are  equally  guilty.  The  ele- 
ments of  wiUfulness,  deliberation,  and  premeditation  are  not 
indispensable  to  your  crime.  The  murder,  under  section  187 
of  the  Penal  Code,  is  established,  in  that  the  killing  is  unlaw- 
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ful,  it  having  been  perpetrated  in  the  performance  or  at- 
tempt to  perform  one  of  these  felonies,  and  the  malice  of  the 
abandoned  and  malignant  heart  is  shown  from  the  very  nature 
of  the  crime  you  are  attempting  to  commit.  Therefore,  if  in 
perpetrating  arson,  although  in  the  belief  that  the  building  is 
unoccupied,  some  person  within  the  building,  unknown  to  you, 
shall  lose  his  life,  you  are  guilty  of  murder  in  the  first  degree. 
Or  if  in  burglariously  entering  premises  which  you  believe  to 
be  unoccupied  you  shall  accidentally  take  the  life  of  one  whose 
presence  is  unsuspected  by  you,  still  yonr  tximf  is  murder  in 
the  first  degree. 

That  such  is  the  true  meaning  and  constmction  of  our  stat- 
ute there  can  be  no  doubt.  Commonwealth  v.  Green,  1  Ashm. 
289,  and  Eeenan  v.  Commonwealth,  44  Pa.  St.  55,*  the  only 
cases  which  the  appellant  presents  for  consideration,  both 
have  to  do  with  deliberate  and  premeditated  homicide,  and  the 
discussion  of  the  court  was  in  reference  to  this  form  of  mur- 
der. In  the  first  a  soldier  with  his  musket  shot  his  drill- 
sergeant,  after  havinj?  threatened  to  do  so.  In  the  sc'-ionr^  the 
conductor  of  a  street-car,  after  admonishing  a  noisy  and  bois- 
terous passenger  to  bo  quiet,  attempted  to  eject  him,  and  was 
stabbed  to  death.  Neither  of  these,  it  will  be  observed,  has 
any  bearing  upon  the  crime  here  under  consideration. 

It  will  be  noted  that  at  common  law  murder  was  carried  into 
the  unlawful  killing  of  a  human  being  in  the  perpetration  of 
any  misdemeanor,  and  death  was  the  penalty  which  followed. 
The  rigor  of  the  common  law  has  been  modified  by  our  code 
section,  which  is  drawn  from  the  laws  of  New  York  as  they 
stood  in  1860.  In  Buel  v.  People,  78  N.  Y.  492,^  will  be  found 
an  exposition  and  consideration  of  the  changes  made  in  the 
New  York  statutes  relative  to  the  crime  of  murder.  The  court 
there  quotes  the  first  statute,  which  was  to  the  effect  that  the 
killing  shall  constitute  murder  **when  perpetrated  without 
any  design  to  effect  death  by  a  person  engaged  in  the  com- 
mission of  a  felony."  **The  killing,"  says  the  court,  "whik 
engaged  in  the  perpetration  of  any  felony  which  caused  death, 
even  if  unintentionally,  is  here  expressly  declared  to  be  mur- 
der." The  court  proceeds:  **The  statute  of  1873  was  then 
passed,  which  is  precisely  like  the  statute  of  1876,  alreadSy 
cited,  except  that  the  words  'without  any  design  to  effect 
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death'  are  omitted  in  the  latter  statute.  The  evident  purpose 
of  omitting  these  words  was  to  make  any  killing,  while  en- 
gaged in  the  perpetration  of  a  felony,  murder  in  the  first 
degree,  no  matter  what  the  design  was,  or  whether  it  was  in- 
tentional or  casual.  So  that  a  person  engaged  in  the  commis- 
sion of  the  crime  of  arson,  burglary,  rape,  or  any  other  felony, 
who  killed  another,  was  chargeable  with  murder  in  the  first 
degree.  Under  all  of  these  various  provisions,  where  the  kill- 
ing was  perpetrated,  it  was  of  no  consequence  what  the  inten- 
tion was.  The  statute  was  aimed  against  any  killing  by  a 
criminal  while  conmiitting  any  of  the  felonies  enumerated, 
and  the  last  amendment  while  engaged  in  the  commission  of 
any  of  the  numerous  felonies  known  to  the  law.  The  striking 
out  of  the  words  *  without  any  design  to  effect  death'  was  no 
doubt  designed  to  avoid  any  necessity  of  showing  that  there 
was  no  such  intention,  and  to  make  the  law  more  explicit  and 
dear.'* 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
affirmed. 

Beatty,  C.  J.,  McFarland,  J.,  Van  Dyke,  J.,  Angellotti,  J., 
and  Lorigan,  J.,  concurred. 

Rehearing  denied 


[8.  F.  No.  4090.    In  Bank.— October  87,  1904.] 

JOSEPH  N.  HARRISON,  Petitioner,  v.  ROBERT  W.  ROB- 
ERTS et  a1.,  Respondents. 

F&EKHOLDEBS'    CHARTERS — ^TlHX    FOB.    SUBMITTING    AlCINDlOBNTS — OON- 

BTRUcnoN  OF  CONSTITUTION — ^MANDAMUS. — Section  8  of  article  XI 
of  the  constitution,  providing  that  a  ratified  freeholders'  charter 
*'mikj  be  amended  at  intervals  of  not  less  than  two  years  by  pro- 
posals therefor,  submitted  by  the  legislative  authority  of  a  city  to 
the  qualified  electors  thereof  at  a  general  or  special  election,''  etc, 
has  sole  reference  to  the  intervals  between  elections  upon  proposed 
«jnendments;  and  the  submission  of  a  proposed  amendment  at  a 
pfir  o/"*1  election  to  be  held  within  less  than  two  years  after  a  ^rior 
spocial  election,  at  which  amendments  to  the  charter  were  sob- 
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mitted  and  approved,  is  invalid,  and  cannot  be  enforced  bj  writ 
of  mandate. 
Id. — **JjEmBLJLTiYm  Authobitt  or  Gitt'' — ^Matob  not  Inclddkd. — The 
mayor  is  not  included  in  the  ''legisktive  authority  of  a  eitj/' 
within  the  meaning  of  section  8  of  article  ZI  of  the  constitation; 
and  a  proposed  amendment  to  the  freeholders'  charter  of  the  city 
and  county  of  San  Francisco,  proposed  by  the  board  of  supervisors, 
which  constitutes  the  '' legislative  authority''  thereof,  need  not  be 
presented  to  the  mayor  for  his  approval. 

PETITION  for  Writ  of  Mandate  to  Board  of  Eleetion  Com* 
miflsioiiers  and  Registrar  of  voters  of  the  City  and  County  of 
San  Franeisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lane,  Lederman  &  Lane,  and  Cameron  H.  King,  for  Peti- 
tioner. 

Percy  Y.  Long,  James  A.  Devoto,  Devoto  &  Richardson,  and 
John  S.  Partridge,  for  Respondents. 

ANGELLOTTI,  J. — ^An  application  was  made  to  this  oonrt 
for  a  writ  of  mandate,  requiring  defendants,  who  are  the 
board  of  election  commissioners  and  the  registrar  of  voters 
of  the  city  and  county  of  San  Francisco,  to  prepare  and  cause 
to  be  printed  upon  the  ballots  to  be  used  at  the  general  elec- 
tion to  be  held  on  November  8,  1904,  a  column  with  voting 
squares  whereby  the  electors  may  indicate  their  votes  upon 
certain  proposals  to  amend  the  charter  of  said  city  and  county, 
which,  it  is  claimed,  should  be  voted  on  at  such  election. 

As  it  was  necessary  to  immediately  act  upon  the  application, 
the  matter  was  decided  by  this  court  on  October  21,  1904, 
without  the  filing  of  any  written  opinion.  By  that  decision, 
the  application  for  a  writ  of  mandate  was  denied.  This  opin- 
ion is  now  filed,  to  indicate  the  views  of  the  court  upon  the 
questions  presented  by  the  application. 

The  main  question  presented  by  the  application  is  as  to  the 
proper  construction  of  the  provisions  of  the  constitution  rela- 
tive to  the  time  when  proposed  amendments  of  a  munieipal 
freeholders'  charter  may  be  ratified  by  the  eleetom  of  the 
municipality. 

The  provision  of  the  constitution  under  which  a  freeholders' 
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eharter  may  be  amended  is  aa  follows:  ''The  charter,  so  rati- 
fied, may  be  amended  at  intervals  of  not  less  than  two  years 
by  proposals  therefor,  submitted  by  the  legislative  authority 
of  the  city  to  the  qualified  electors  thereof,  at  a  general  or 
special  election,  held  at  least  forty  days  after  the  publication 
of  such  proposals  for  twenty  days  in  a  daily  newspaper  of 
general  circulation  in  such  city,  and  ratified  by  a  majority  of 
the  doctors  voting  thereon,  and  approved  l^  the  legislature, 
as  herein  provided  for  the  approval  of  the  charter.''  (Const., 
art  XI,  sec  8.) 

It  will  thus  be  seen  that  it  is  essential  to  any  amendment 
that  a  proposal  therefor  be  submitted  to  the  qualified  electors 
of  the  municipality  &t  a  general  or  special  election,  and  that 
such  proposal  be  ''ratified''  by  a  majority  of  the  electors  vot- 
ing thereon.  This  proposal  must  emanate  from  the  "legisla- 
tive authority"  of  the  municipality,  and,  l^  reason  of  another 
provision  of  the  constitution,  such  legidative  authority  must 
submit  to  the  electors  any  proposed  amendments  petitioned 
for  hy  fifteen  jper  cent  "of  the  qualified  voters  of  the  city." 
Amendments  "ratified"  by  the  electors,  like  the  original 
charter,  may  be  "approved"  or  rejected  as  a  whole  by  the 
legislature  of  the  state,  which  body,  however,  has  no  power 
of  alteration  or  amendment  thereof.  Such  approval  may  be 
made  l^  concurrent  resolution,  and  the  amendments  take 
effect  only  upon  such  approval  being  given.  The  constitution 
explicitly  provides,  as  appears  from  the  portion  hereinbefore 
quoted,  that  the  charter  may  be  "amended"  only  at  intervals 
of  not  less  than  two  years. 

It  appears  that  on  December  4,  1902,  a  special  election  was 
held  in  the  city  and  county  of  San  Francisco,  at  which  election 
there  were  submitted  to  the  electors  thereof  for  ratification 
certain  proposed  amendments  to  the  eharter.  These  amend- 
ments had  been  proposed  by  the  legislative  authority  by  reso- 
lutions adopted  at  different  dates  between  July  12  and  Au- 
gust 10,  1902.  At  this  election  certain  of  the  amendments  so 
proposed  were  ratified  by  the  necessaiy  majority  of  the 
electors,  and  said  amendments  were  on  February  5,  1903,  ap- 
proved by  the  legislature,  by  concurrent  resolution.  (Stats. 
1903,  p.  583.) 

It  thus  appears  that  two  years  will  not  have  expired  on 
November  8, 1904,  since  certain  proposed  charter  amendments. 
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subsequently  approved  by  the  legislature,  were  ratified  by  the 
electors  of  the  city  and  county  of  San  Francisco. 

If  the  constitutional  provision  quoted  above,  in  so  far  as  it 
declares  that  the  charter  ''may  be  amended''  only  ''at  inter- 
vals of  not  less  than  two  years/'  has  reference  solely  to  the 
time  of  the  general  or  special  election  at  which  a  proposed 
amendment  is  submitted  for  ratification,  it  must  be  admitted 
that  any  ratification  by  the  electors  of  the  amendments  here 
proposed,  had  within  two  years  of  December  4,  1902,  would 
be  in  violation  of  such  constitutional  provision,  and  therefore 
invalid. 

That  such  is  the  proper  construction  of  that  provision,  we 
entertain  no  doubt.  The  correctness  thereof  is  more  clearly 
perceived  on  a  consideration  of  the  only  other  constructions 
possible.  If  the  provision  does  not  have  reference  solely  to 
the  date  of  election  by  the  people,  it  must  mean  either  that 
none  of  the  steps  essential  to  the  taking  effect  of  an  amend- 
ment— ^viz.,  proposal,  ratification  by  the  people,  and  approval 
by  the  legislature — can  be  taken  within  two  years  after  the 
approval  of  the  legislature  of  a  prior  amendment,  or  simply 
that  no  charter  amendment  must  be  approved  by  the  legisla- 
ture within  two  years  after  a  prior  approval  by  the  legislature 
of  an  amendment  of  the  same  charter. 

It  will  be  observed  that  the  first  of  these  constructions  could 
not  assist  plaintiff  in  this  proceeding,  it  being  sought  by  him 
to  have  the  proposals  for  certain  amendments  submitted  to  the 
electors  within  less  than  two  years  from  the  approval  by  the 
legislature  of  prior  amendments,  but  we  deem  it  proper  to  in- 
dicate our  views  thereon,  as  the  question  is  one  of  importance 
to  all  municipal  corporations  existing  under  freeholders' 
charters. 

The  effect  of  this  construction  would  be,  that  while  the  con- 
stitution in  terms  declares  that  ^'the  charter  .  .  .  may  be 
amended"  at  intervals  of  two  years,  amendments  could  in 
fact,  in  the  absence  of  a  special  session  of  the  legislature,  be 
fully  accomplished  and  put  into  effect  only  at  intervals  of 
nearly  four  years.  Two  years  would  be  required  to  elapse 
after  the  approval  of  the  amendment  by  the  legislature  before 
another  proposal  could  be  made  by  the  legislative  authority 
of  a  municipality,  which,  with  the  time  required  for  xratioe  of 
the  election,  would  oarry  the  matter  beyond  reach  of  the  legis- 
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lature  at  the  succeeding  regular  session  and  defer  proceed- 
ings for  practically  another  two  years.  It  seems  very  clear 
that  it  was  the  intention  that  whatever  is  here  authorized  by 
the  constitutional  provision  might  be  fully  accomplished  at 
intervals  of  two  years. 

The  second  construction  suggested — ^viz.,  that  the  provision 
simply  means  that  no  charter  amendment  may  be  ''approved 
by  the  legislature"  within  two  years  after  a  prior  approval  by 
the  legislature  of  an  amendment  of  the  same  charter — is  the 
only  one  that  could  avail  plaintiff  in  this  proceeding.  This 
construction  would  make  the  provision  as  to  time  referable 
solely  to  the  approval  by  the  state  of  an  amendment  thereto- 
fore ratified  by  the  people  of  a  municipality,  and  render  it  a 
prohibition  on  the  legislature  of  the  state,  rather  than  a  prohi- 
bition on  the  municipality. 

Although  the  electors  of  the  cily  had  ''ratified"  the  amend- 
ment, and  the  municipality  had  completed  eve^  act  within 
its  power  to  perform  in  a  matter  relating  solely  to  its  munici- 
pal affairs,  the  approval  of  the  state  could  not  be  given  until 
the  lapse  of  precisely  two  years  from  a  prior  approval  by 
the  state  of  any  amendment  to  the  same  charter. 

The  effect  of  this  construction  would  be  that  proposed 
amendments  might  be  submitted  to  the  people  of  the  munici- 
pality for  ratification  as  often  as  the  legislative  authority  of 
the  city,  or  fifteen  per  cent  of  the  electors  thereof,  expressed, 
in  proper  form,  their  desire  for  such  submission.  Special 
elections  on  amendments,  with  all  the  attendant  disturb- 
ances and  cost»  could  be  as  frequent  as  a  few  of&cers  or  a 
small  minority  of  the  electors  might  determine,  and  the  pro- 
hibition as  to  time,  undoubtedly  inserted  for  some  good  pur- 
pose, would  simply  defer  the  ordinarily  formal  action  by  the 
state  legislature,  and  the  consequent  taking  effect  of  an 
amendment 

It  is  impossible  to  conceive  of  any  good  object  to  be  attained 
by  thus  expressly  deferring  for  a  specified  time  simply  the 
action  of  the  legislature  upon  an  amendment  which  has  been 
ratified  by  the  people  of  a  municipality. 

Such  a  provision  would  not  in  any  substantial  degree  tend 
to  permanency  of  charter  provisions.  Under  our  system  of 
biennial  sessions  of  the  legislature,  the  approval  of  amend- 
meuis  can  in  the  nature  of  things  be  had  only  at  intervals  of 
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appioziinatdy  two  years,  in  the  absence  of  the  veiy  excep- 
tional case  of  a  special  session,  and  therefore  no  provision  as 
to  the  time  of  approval  was  necessary  to  insure  practically  all 
that  could  have  been  contemplated  in  the  way  of  permanency 
by  the  provision  under  consideration. 

A  mere  delay  for  a  few  days  by  the  legislature  in  the  matter 
of  the  approval  of  amendments  ratified  by  the  electors  could 
not  have  been  the  object  sought  to  be  attained. 

The  real  essential  to  an  amendment  is,  after  all,  the  ratifi- 
cation by  the  people  at  an  election.  The  submission  of  the 
proposal  to  amend  is  of  course  essential  as  a  preliminary,  for 
in  no  other  way  could  an  opportunity  for  the  electors  to  for- 
mally express  their  desires  be  had,  but,  as  already  noted,  a 
small  minority  of  the  electors  may  compel  such  submission. 
The  approval  by  the  legislature  subsequent  to  the  ratification 
has  also  been  made  essential  to  the  taking  effect  of  the  amend- 
ment, but  under  our  well-settled  policy  of  municipal  self- 
government  in  municipal  affairs  this  approval  is  practically 
only  a  formal  matter,  where  the  subject-matter  of  the  amend- 
ment is  within  the  proper  scope  of  the  municipal  charter.  No 
instance  of  the  rejection  by  the  legislature  of  a  proposed 
municipal  charter  or  any  amendment  thereto  has  yet  been 
recorded,  so  far  as  we  have  been  able  to  find.  When  amend- 
ments to  a  charter  have  once  been  ratified  by  the  necessary 
number  of  electors,  it  is  practically  settled  that  they  will  in 
due  course  be  approved  and  take  effect.  The  legislature,  it  is 
true,  has  the  power  to  reject  them,  but  it  could  never  have 
been  contemplated  that  this  power  would  be  exercised,  except 
so  far  as  might  be  necessary  in  the  protection  of  the  interests 
of  the  state  and  the  citizens  of  the  state,  as  contradistinguished 
from  the  interests  of  the  municipalities.  Practically,  it  is  the 
ratification  of  the  proposal  for  amendment  by  the  electors  of 
the  municipality  that  determines  the  change  in  charter  pro- 
visions, and  any  provision  of  law  designed  to  obtain  more  or 
less  permanency  in  the  terms  of  the  charter,  to  be  effectual, — 
would  naturally  be  addressed  to  the  time  of  such  ratification, 
— ^L  e.  to  the  general  or  special  election  at  which  the  amend- 
ment is  voted  upon.  That  this  was  one  of  the  objects  of  the 
provision  under  discussion  is  very  clear.  This  court  has  al- 
ready said  thereof  in  Blanchard  v.  Hartwell,  131  Cal.  263, 
265:  ''Here  is  a  dear  and  positive  constitutional  policy  calcu- 
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lated  to  insure  some  degree  of  permanency^  and  to  prevent 
frequent  changes." 

Another  apparent  object  of  the  limitation  as  to  time  was  to 
protect  the  municipality  against  the  expense  and  disturbance 
of  frequent  elections.  Economy  and  a  certain  degree  of  per- 
manency in  charter  provisions  are  the  only  objects  of  such  a 
limitation  that  can  reasonably  be  suggested,  and  these  objects 
can  be  substantially  subserved  by  no  other  reasonable  con- 
struction of  the  constitutional  provision  before  us,  than  the 
one  to  the  effect  that  the  limitation  as  to  time  has  reference 
solely  to  the  general  or  special  election  at  which  proposed 
amendments  are  submitted  for  ratification  by  the  electors  of 
the  municipality. 

Our  conclusion  upon  this  question  is,  that  the  only  effect  of 
the  limitation  as  to  time  is  to  prohibit  a  submission  for  ratifi- 
cation by  the  electors  of  any  proposed  amendment  within  two 
years  from  the  submission  for  ratification  of  any  prior  amend- 
ment ;  in  other  words,  that  proposals  for  amendments  may  be 
submitted  at  elections  only  at  intervals  of  two  years. 

It  is  suggested  that  the  practical  effect  of  this  decision  will 
be  in  this  instance  to  put  the  city  and  county  of  San  Francisco 
to  the  expense  of  a  special  election  on  the  proposed  amend- 
mentSy  if  such  amendments  are  to  be  acted  upon  at  the  next 
session  of  the  legislature.  This  is  of  course  true,  but  we  are 
unable  to  see  how  it  affects  the  question  as  to  the  proper  con- 
struction of  the  constitutional  provision.  The  practical  effect 
of  our  construction  of  the  constitutional  provision  will  also  be, 
that  a  municipality  can  be  put  to  such  expense  only  once  in 
every  two  years,  while  the  construction  contended  for  would 
give  the  municipality  as  many  special  elections  on  such  ques- 
tions as  the  legislative  authority  of  the  city  or  fifteen  per  cent 
of  the  electors  thereof  desired. 

It  was  contended  by  respondents  that  said  proposals  were 
not  legally  adopted  by  the  board  of  supervisors,  in  that  the 
resolutions  therefor  were  not  signed  by  the  mayor  of  the  city 
or  presented  to  him  for  his  signature  or  approval.  The  con- 
stitution declares  that  the  proposals  are  to  be  submitted  by 
the  ^'legislative  authority  of  the  city." 

The  charter  of  San  Francisco  declares  (art.  II,  chap.  I, 
see.  1;  Stats.  1899,  p.  244) :  "The  legislative  power  of  the 
idty  and  county  of  San  Francisco  shall  be  vested  in  a  leg- 
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islatdve  body,  which  shall  be  designated  the  board  of  siiper- 
visors."  And  section  1  of  chapter  I  of  article  IV  declares 
that  the  mayor  is  the  chief  executive  oflBcer  of  the  city  and 
county. 

The  **  legislative  authority"  of  the  city  and  county  is  there- 
fore vested  in  the  board  of  supervisors.  The  requirement  in 
section  16  of  chapter  I  of  article  II,  that  certain  bills  and 
resolutions  which  shall  have  been  passed  by  the  board  of  super- 
visors shall  be  presented  to  the  mayor  for  his  approval,  gives 
him  a  qualified  veto  upon  the  action  of  the  board,  but  does  not 
make  him  a  constituent  part  of  the  legislative  authority  of 
the  city  and  county.  The  provision  in  this  section  is  more- 
over limited  to  the  bills  and  resolutions  "hereinbefore  pro- 
vided," and  does  not  include  proposals  for  amendments  to 
the  charter.  The  provision  in  section  5  of  chapter  I  of  article 
II,  that  he  shall  be  presiding  officer  of  the  board  of  super- 
visors, confers  upon  him  no  more  legislative  authority  than  is 
given  to  the  lieutenant-governor  by  being  president  of  the 
senate. 

Under  the  provisions  of  section  34  of  the  Street  Improve- 
ment Act,  that  the  term  **eity  council"  includes  a  body  or 
board  which  under  the  law  is  the  legislative  department  of  the 
government  of  any  city,  it  was  held  in  McDonald  v.  Dodge, 
97  Cal.  112,  that  the  board  of  supervisors  of  San  Francisco  is 
the  body  which  forms  the  legislative  department  of  the  gov- 
ernment of  the  city,  the  court  saying:  **It  is  true  that  the 
mayor,  by  virtue  of  his  right  of  veto  in  certain  cases,  has  some 
of  the  lawmaking  power  of  the  municipality ;  but  the  charter 
of  the  city  does  not  make  him  a  part  of  the  'legislative  depart- 
ment,' in  the  sense  that  no  independent  power  is  or  can  be 
given  to  the  latter." 

In  Jacobs  v.  Board  of  Supervisors,  100  Cal.  121,  it  was  hdd 
that  the  constitutional  provision  for  the  fixing  of  water  rates 
by  the  board  of  supervisors  or  other  governing  body  of  the 
city  and  county  did  not  require  the  ordinance  fixing  such  rates 
to  be  presented  to  the  mayor  of  San  Francisco  for  his  ap- 
proval. (See,  also.  Brooks  v.  Fischer,  79  Cal.  173;  Truman 
V.  Supervisors,  110  Cal.  128.) 

It  must  be  held,  therefore,  that  it  was  not  necessary  that  the 
proposals  for  amendment  should  be  concurred  in  by  the  mayor 
or  presented  to  him  for  approval. 
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The  application  for  the  writ  of  mandate  having  been  al- 
eady  denied,  no  further  order  is  necessary. 

McParland,  J.,  Van  Dyke,  J.,  and  Henshaw,  J.,  concnrred. 

Mr.  Justice  Shaw,  who  is  now  temporarily  absent,  con- 
"^urred  in  the  order  heretofore  made. 

Petition  for  modification  of  judgment  denied. 


[Sac.    No.    1265.     Department    Two.— October   28,    1904,] 

RECLAMATION  DISTRICT  NO.  551,  Respondent,  v,  P.  J. 
VAN  LOBEN  SELS,  Respondent,  and  SOPHIA  Mc- 
CULLOUQH,  Appellant. 

ftEGLAMA'?ION  DISTRICT — TlTL«  BY  DlED  UPON  CONDITION  SUBSEQUENT — 

Bights  or  Geantex— Bevebsion  to  Gbantob  ob  Assigns. — ^Under 
a  deed  to  a  reclamation  district  for  the  purposes  of  reclamation 
only  wlueh  provides  that  if  the  land  shall  cease  to  be  used  for  such 
purposes  the  same  shall  revert  to  the  grantor,  and  the  interest  of 
the  grantee  shall  cease,  the  grantee  has  no  right  to  use  the  land 
prineipaUy  for  other  or  different  purposes;  and  if  the  reclamation 
district  of  its  assigns  should  cease  to  use  the  land  for  the  purposes 
speeifledy  it  would  revert  to  the  grantor  or  his  assigns. 

tb.  —  Pbebumption  against  Fobpeitube  —  BuBDBN  OF  Peoof.  —  Every 
presumption  is  against  a  forfeiture  of  the  estate  of  the  reclama- 
tion district,  and  tue  burden  is  on  the  party  claiming  that  the  land 
has  reverted  to  the  grantor  to  show  clearly  that  the  lamt  has  ceasod 
to  be  used  for  the  prescribed  purpose  of  reclamation.  Conditions 
providing  for  the  forfeiture  of  an  estate  are  to  be  construed 
liberally  in  favor  of  the  holder  of  the  estate  and  strictly  against 
the  enforcement  of  the  forfeiture. 

tst. — Bbclamation  not  Ended — Finding  Suppobted  bt  Evidence — 
Judgment  Pbotectini  kights. — Where  the  evidence  shows  that 
the  work  of  reclamation  was  not  ended,  and  that  use  was  still  made 
of  the  land  by  the  reclamation  district,  a  finding  that  the  land  has 
never  ceased  to  be  used  for  reclamation  piirpos«)s  is  sufficiently  sup- 
ported; and  where  the  judgment  for  the  plaintiff  protects  the  rights 
of  appellant,  ard  provides  that  where  the  "property  shall  cease 
to  be  used  for  reclamation  purposes  it  shall  revert"  to  the  appel- 
lant, who  18  the  assignee  of  the  grantor,  the  appellant  is  entitled  to 
no  relief. 

Ibb — Judgment  Defining  Bights  between  Beclamation  District  and 
Its  Assignee^ — The  fact  that  the  judgment  for  the  plaintiff  defines 
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the  rights  of  the  plaintiif  and  its  assignee  as  between  themselves  is 
no  eoneem  of  the  appellant. 

Id. — Trial— Waivxb  of  Objsotion— Agreement  upon  Facts — ^Bvidenoi 
NOT  Objeoted  to. — ^Where  the  record  shows  that  all  the  parties 
agreed  on  eertain  facts,  and  no  objection  was  made  to  evidenoe  on 
the  ground  that  no  issue  was  joined  by  the  pleadings  justifying 
such  evidence,  objection  upon  that  ground  was  waived. 

Id. — ^Married  Woman — Non-Joinder  or  Husband — Waiver. — The  ap- 
pellant waived  objection  on  the  ground  that  she  was  a  married 
woman  and  that  her  husband  was  not  a  party  to  the  action  when 
she  did  not  raise  the  objection  in  the  lower  court  by  demurrer  or 
answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

White  &  Miller,  for  Appellant. 

A.  L.  Shinn,  for  Reclamation  District,  Respondent 

Oln^  &  Olney,  for  P.  J.  Van  Loben  Sels,  Respondent 

COOPER,  C. — ^Action  to  quiet  title.  Judgment  was  en- 
tered in  favor  of  plaintiff  and  defendant  Van  Loben  Sels,  and 
against  defendant  McCullough,  who  has  appealed  therefrom 
on  the  judgment-roll  and  a  bill  of  exceptions. 

The  controverEfy  is  about  a  small  lot  of  2.6  acres  described 
in  the  complaint  by  metes  and  bounds.  Plaintiff  is  a  reclama- 
tion district  organized  under  the  laws  of  California  for  the 
purpose  of  reclaiming  swamp  and  overflowed  lands. 

In  September,  1895,  one  Olsen  was  the  owner  of  the  lot,  and 
in  consideration  of  $924.88  conveyed  the  same  to  plaintiff  by 
grant,  bargain,  and  sale  deed.  The  deed  contained  the  fol- 
lowing concluding  clause:  '^To  have  and  to  hold  the  same 
unto  the  said  Reclamation  District  No.  551,  its  successors  and 
assigns,  for  the  purpose  of  reclamation  only;  that  is,  for  the 
purpose  of  constructing  and  maintaining  thereon  reclamation- 
works  consisting  of  levees,  pumps  and  pump-house,  drains, 
ditches,  and  other  reclamation-works  used  in  and  about  the 
reclamation  of  the  lands  of  said  Reclamation  District  No.  551, 
and  if  said  lands  shall  cease  to  be  used  for  such  purposes,  the 
same  shall  thereupon  revert  to  the  said  party  of  the  first  part, 
and  all  right,  title,  and  interest  of  said  party  of  the  second 
part  therein  shall  be  terminated  and  ended." 
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After  the  deed  was  deliyered  the  plaintiff  entered  into  pos- 
session of  the  lot  and  constructed  reclamation-works  thereon, 
and  said  land  has  ever  since  been  used  for  reclamation  pnr* 
poses,  and  has  never  ceased  to  be  so  used. 

In  April,  1902,  the  plaintiff  conveyed  the  land  by  deed  to 
defendant  Van  Loben  Sels,  ''reserving  to  plaintiff  the  right  to 
nse  a  convenient  and  nef;essary  part  of  the  building  on  said 
premises  as  a  storehouse  for  its  tools  and  appliances  used  for 
the  purposes  of  reclamation.'' 

In  October,  1898,  Olsen  conveyed  to  defendant  McGullough 
all  his  title  and  interest  in  the  land,  and  she  is  still  the  owner 
of  whatever  title  remained  in  Olsen  after  the  conveyance  to 
plaintiff. 

Appellant  in  her  answer  alleged  that  she  was  the  owner  in 
fee  of  the  land,  through  her  deed  from  Olsen;  that  she  was 
in  possession  thereof;  that  plaintiff  has  ceased  to  use  the  same 
for  reclamation  purposes,  and  had  abandoned  and  lost  all  its 
right  in  and  to  the  premises;  and  finally,  prayed  judgment 
that  she  was  the  owner  of  the  premises,  free  of  any  easement 
or  right  of  any  kind  in  plaintiff. 

The  judgment,  while  against  defendant,  contained  the  clause 
''that  in  case  said  real  property  shall  cease  to  be  used  for 
reclamation  purposes,  the  same  shall  thereupon  revert  to  the 
defendant,  Sophia  McGullough,  and  all  the  rght,  title,  and 
interest  of  the  said  plaintiff  and  the  defendant,  P.  J.  Van 
Loben  Sels,  therein  shall  be  terminated  and  ended" 

While  tlie  discussion  in  the  briefs  has  covered  considerable 
giound  and  a  variety  of  questions,  we  think  the  case  on  its 
merits  involves  only  two  propositions — ^the  construction  of  the 
deed  made  by  Olsen  to  plaintiff,  and  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings  of  the  court  that  tiie  land  has 
never  ceased  to  be  used  for  reclamation  purposes.  Without 
discussing  the  many  cases  cited  by  counsel,  we  think  the  con- 
struction of  the  deed  by  its  own  language  is  easy  of  solution. 
The  plaintiff  is  a  reclamation  district,  created  and  organized 
for  the  purpose  of  reclaiming  lands  in  the  district^  and  con- 
structing, maintaining,  and  keeping  in  repair  all  work?  neces- 
sary for  the  reclamation  of  the  land  embraced  in  the  district. 
The  deed  was  for  the  purpose  of  reclamation  only.  When  the 
land  should  cease  to  be  used  for  such  purpose  it  was  to  revert 
to  the  grantor.    The  title  passed  out  of  the  grantor  for  the 
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purposes  therein  specified,  and  when  it  shall  cease  to  be  used 
for  such  purposes  the  estate  of  the  grantee  ceases.  The 
grantee  has  no  right  to  use  the  land  principally  for  other  or 
different  purposes.  If  it  or  its  assigns  should  cease  to  use  the 
land  for  the  purpose  therein  specified,  and  use  it  for  farming 
or  other  different  purposes,  it  would  revert  to  the  grantor  or 
his  assigns.  In  such  case  every  presumption  is  against  a  for- 
feiture, and  the  party  claiming  that  the  land  has  reverted  to 
the  original  grantor  must  clearly  show  that  the  land  has  ceased 
to  be  used  for  the  purpose  for  which  it  was  granted.  If  the 
grantee  or  his  assigns  continue  to  use  the  land  for  the  pre- 
scribed purpose,  the  estate  continues  in  such  grantee.  Con- 
ditions providing  for  the  forfeiture  of  an  estate  are  to  be 
construed  liberally  in  favor  of  the  holder  of  the  estate,  and 
strictly  against  the  enforcement  of  the  forfeiture.  (Civ.  Code, 
sec.  1442 ;  Washburn  on  Real  Property,  447 ;  Behlow  v.  South- 
ern Pacific  R.  R.  Co.,  130  Cal.  19;  French  v.  Inhabitants  of 
Quincy,  85  Mass.  (3  Allen)  9.) 

The  finding  of  the  court  that  the  land  is  used  for  reclama- 
tion purposes,  and  has  never  ceased  to  be  so  used,  is  supported 
by  the  evidence.  The  evidence  shows  that  immediately  upon 
acquiring  the  property  the  plaintiff  built  a  pumping-plant 
upon  it,  on  the  west  end  thereof  near  the  river,  and  excavated 
a  ditch  along  the  southern  portion  of  it.  It  is  true  that  the 
plaintiff  afterwards  ceased  to  use  the  pumping-plant,  but  the 
ditch  has  remained  open,  and  drains  the  seepage  water  from 
the  river  to  the  main  drainage  canal  in  the  center  of  the  dis- 
trict. Plaintiff  has  continued  to  use  the  pump-house  for  the 
purpose  of  storing  its  coal,  sacks,  and  tools,  and  some  of  its 
employees  have  used  the  rooms  in  the  upper  story.  It  does 
not  lie  in  the  mouth  of  appellant  to  say  that  it  is  not  necessary 
for  plaintiff  to  use  the  pumping-house  or  the  ditch  for  recla- 
mation purposes.  When  she  took  her  conveyance  it  was  with 
full  knowledge  of,  and  subject  to,  plaintiff's  rights.  Her 
grantor  had  previously  conveyed  the  premises  for  a  considera- 
tion, which  he  received. 

It  appears  that  the  plaintiff  conveyed  the  premises  to  de- 
fendant Van  Loben  Sels  in  April,  1903,  reserving  the  right 
**to  use  a  convenient  and  necessary  part  of  the  building  on 
said  premises  for  its  tools  and  appliances  used  for  the  pur- 
pose of  reclamation."    This  deed  does  not  of  itself  show  that 
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the  premises  had  ceased  to  be  used  for  the  purposes  of  recla- 
mation. The  deed  made  by  Olsen  was  to  hold  to  plaintiff,  "its 
successors  and  assigns."  If  the  deed  to  defendant  Van  Loben 
Sels  was  beyond  the  power  of  plaintiff  to  make,  and  void,  as 
ai^^ued  by  appellant  at  great  length,  the  result  would  be  that 
the  plaintiff  is  still  the  owner  of  the  property.  The  fact  tnat 
the  judgment  defines  the  right  of  plaintiff  and  defendant  Van 
Loben  Sels  as  between  themselves  is  no  concern  of  appellant. 
Plaintiff  was  certainly  entitled  to  judgment  on  the  findings, 
and  if  the  premises  are  still  being  used  for  reclamation 
purposes,  appellant  is  entitled  to  no  relief.  The  judgment  pro- 
tects her  rights.  It  expressly  declares  that  when  the  "prop- 
erty shall  cease  to  be  used  for  reclamation  purposes,  the  same 
shall  revert  to  the  defendant  Sophia  McCuUough."  It  is  true 
that  no  cross-complaint  or  answer  of  Van  Loben  Sels  appears 
to  have  been  served  on  appellant,  but  in  her  answer  she 
directly  alleges  "that  neither  the  plaintiff  nor  the  defendant 
P.  J.  Van  Loben  Sels  has  any  right,  title,  interest,  or  claim  of 
any  kind  in  or  upon  the  said  real  property,  or  any  part 
thereof."  She  prayed  for  a  decree  adjudging  her  to  be  the 
owner  in  fee  of  the  property.  She  does  not  appear  to  have 
served  her  answer  upon  defendant  Van  Loben  Sels.  She  did 
not  object  to  the  evidence  offered  by  defendant  Van  Loben 
Sels  upon  the  ground  that  there  was  no  issue  made  between 
her  and  Van  Loben  Sels  by  the  pleadings,  nor  did  she  object 
upon  any  ground  or  at  all.  In  fact  the  record  shows  that  all 
the  parties  agreed  on  certain  facts,  and  no  separate  trial  was 
had  as  between  plaintiff  and  appellant.  Finally,  appellant 
claims  that  she  is  a  married  woman,  and  her  husband  was  not 
made  a  party  to  the  action.  As  she  did  not  raise  the  objection 
in  the  lower  court  by  demurrer  or  answer,  it  was  waived. 
(Code  Civ.  Proc.,  sec.  434.) 
The  judgment  should  be  affirmed 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.    McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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[Crim.  No.  1180.    In  Bank.— Oetober  28,  1904.] 
Ex  Parte  JOHN  B.  CLIFTON,  on  Habeas  Corpug. 

Obiminal  Law — Sxmtences  toil  Distinot  Gbihxs — Credits  poe  Good 
Behaviob. — ^Where  the  accused  was  conTieted  of  two  diatinct  crimes, 
and  was  sentenced  at  the  same  time  therefor  for  two  distinct  terms, 
one  to  commence  npon  the  termination  of  the  other,  the  credits 
for  gooa  behavior  to  which  the  prisoner  is  entitled  under  the  act 
of  18SJ  are  to  be  computed  on  each  term  separatelj,  and  not  as 
though  the  two  sentences  constituted  but  one  term. 

APPLICATION  for  discharge  under  Writ  of  Habeas  Cor- 
pus  directed  to  the  Warden  of  the  State  Prison  at  Folsom. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  S.  Wachorst,  and  Frank  J.  Murphy,  for  Petitioner. 

TJ.  S.  Webb,  Attorney-General,  for  Respondent 

LOBIGAN,  J. — ^Petitioner  seeks,  upon  habeas  corpus,  to 
be  released  from  imprisonment  in  the  state  prison. 

Li  September,  1897,  he  was  convicted  in  the  superior  court 
of  Los  Angeles  County  on  two  separate  charges  of  burglary  in 
the  second  degree,  and  as  punishment  for  the  first  offense  was 
sentenced  to  imprisonment  in  Folsom  for  five  years,  and  on 
the  second  was  sentenced  for  a  similar  term  in  the  same  prison, 
the  latter  sentence  to  commence,  as  provided  by  section  669 
of  the  Penal  Code,  at  the  expiration  of  the  term  of  imprison- 
ment imposed  by  the  prior  sentence.  Having  actually  served 
(up  to  the  time  of  filing  this  petition)  a  period  of  six  years 
and  eight  months,  and  having  earned,  as  he  claims,  credits  for 
good  behavior  under  section  20  of  the  act  of  1889  (Stats.  1889, 
p.  410}  to  the  extent  of  three  years  and  six  months,  he  insists 
that  he  is  now  entitled  to  be  discharged  from  imprisonment. 

The  only  point  involved  in  this  matter  is  whether,  in  com- 
puting the  credits  for  good  behavior  to  which  petitioner  is 
entitled,  the  two  sentences  of  five  years  each  are  to  be  taken 
as  constituting  a  continuous  term  of  ten  years,  or  do  they  con- 
stitute separate,  distinct,  and  independent  terms  of  five  years 
each. 

If,  for  the  puriKNse  of  computing  credits,  the  two  terms  con- 
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stitate  a  oontiBuona  or  ^tire  term  of  ten  years,  then  peti- 
tioner 18  entitled  to  his  discharge,  because,  under  the  act,  the 
time  he  has  served,  added  to  the  credits  he  has  earned  upon 
the  basis  of  a  continuous  term,  has  terminated  his  period  of 
imprisonment.  On  the  other  hand,  if,  under  the  act,  the  terms 
are  to  be  considered  separate  and  distinct,  the  petitioner  must 
be  remanded,  as  he  has  not  served  sufficient  time  and  earned 
sufficient  credits  upon  the  second  term  of  imprisonment  im- 
posed to  warrant  his  discharge. 

The  solution  of  this  question  must  be  determined  from  the 
language  of  the  act  itself,  read  in  the  light  of  previous  legis- 
lation upon  this  subject.  The  only  previous  legislation  on  the 
matter,  necessary  to  be  particularly  considered^  is  that  found 
in  the  Statutes  of  1867-1868,  page  675,  which  upon  the  adop- 
tion of  the  codes  was  substantially  carried  into  the  Penal 
Code  as  section  1590  thereof,  and  which  provided  that  in 
deducting  credits  for  good  conduct  in  favor  of  a  convict  they 
should  be  deducted  from  ''the  entire  term  of  penal  servitude 
to  which  he  has  been  sentenced.''  In  Ex  parte  Ddltan,  49 
Gal.  465,  this  court  held,  where  a  person  was  convicted  of  two 
offenses  for  which  he  was  sentenced  to  ten  years  for  each 
offense,  that  within  the  intent  of  the  statute,  and  as  a  basis  for 
allowing  credits,  ''the  entire  term  of  penal  servitude"  must 
be  considered  as  twenty  years;  that  each  period  of  ten  years 
was  but  a  part  of  the  "entire  term,"  and  it  is  insisted  by  peti- 
tioner that  the  same  construction  should  be  applied  to  the 
provisions  of  section  20  of  the  act  of  1889  upon  the  same 
subject 

Undoubtedly  this  should  be  done  if  the  language  in  both 
sections  of  the  statute  were  the  same.  But  it  is  not.  There  is 
a  radical  and  essential  difference  between  the  provisions  of 
the  original  section  1590  of  the  Penal  Code,  construed  in  the 
Dalton  ease,  and  the  language  employed  in  the  act  of  1889, 
under  which  the  matter  at  bar  is  to  be  determined. 

Under  the  original  section,  considered  in  the  Dalton  case, 
it  was  apparent,  as  the  court  decided,  that  it  was  the  inten- 
tion of  the  legislature,  from  the  language  used,  that,  for  the 
purpose  of  credit  commutation  in  favor  of  a  prisoner,  cumu- 
lative sentences  of  imprisonment  should  be  considered  as  an 
"entire  term  of  penal  servitude  to  which  he  has  been  sen- 
tenced." 
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The  Dalton  case  was  decided  in  1875,  and  at  its  session  of 
1877-1878  (Amendts.  to  Codes,  1877-1878,  p.  124)  the  legis- 
lature  amended  the  original  section  so  as  to  provide  that  the 
crecit  deductions  for  good  behavior  of  a  prisoner  **  shall  be 
alV'^vz-jd  from  his  term,"  and  the  new  act  of  1889,  now  in 
foro?. .  contains  the  same  language. 

We  think  it  is  manifest  from  this  amendment  of  the  original 
section  so  soon  after  the  decision  in  the  Dalton  case,  provid- 
ing that  the  deduction  of  credits  in  favor  of  a  prisoner  **  shall 
be  allowed  from  his  term"  and  not  from  the  ''entire  term 
...  to  which  ...  he  has  been  sentenced,"  that  the  legis- 
lature intended  that  such  deductions,  when  cumulative  sen- 
tences were  imposed,  should  thereafter  be  made  from  the 
terms  as  they  were  served,  treated  and  considered  as  separate 
and  independent  terms  of  imprisonment,  as,  but  for  the  com- 
prehensive language  in  the  original  section,  they  would  other- 
wise, in  law,  undoubtedly  be. 

If  this  were  not  the  intention  of  the  legislature,  it  cannot 
well  be  perceived  why,  in  the  amendment  and  the  subse- 
quent act  of  1889,  such  a  radical  difference  in  language  was 
used  than  was  employed  in  particularly  defining  the  basis  of 
commutation  in  the  original  section,  particularly  when  we 
consider  that  the  meaning  of  the  language  in  that  section  had 
already  received  judicial  construction  immediately  preceding 
the  amendment,  by  the  decision  in  the  Dalton  case,  and  its 
meaning  as  there  employed  placed  beyond  question. 

If  the  legislature  had  intended  that  the  same  basis  for 
commutation  should  obtain  under  the  amendments  as  under 
the  original  section,  it  would  not  have  departed  from  the 
plain  and  judicially  construed  language  used  in  that  section, 
and  have  provided  for  credit  conunutations  from  "his  term" 
instead  of  from  the  "entire  term  ...  to  which  he  has  been 
sentenced." 

It  is  clear  that  under  the  language  of  the  original  section 
it  was  intended  to  make  the  successive  periods  of  imprison- 
ment under  cumulative  sentences  continuous  for  conmiuta- 
tion  purposes,  and  it  is  equally  apparent  by  the  subsequent 
amendment,  and  also  under  the  present  act,  that  it  was  in- 
tended to  leave  the  terms,  as  the  law  leaves  them,  separate. 
If  the  provision  of  the  act  of  1889  had  been  inserted  in  the 
orifirinal  section,  instead  of  the  language  there  employed,  there 
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would  be  no  room  for  contending  that  a  prisoner's  terms  on 
ciunnlative  sentences  meant  for  commutation  purposes  the 
"entire  term"  of  imprisonment  to  which  he  had  been  sen- 
tenced,  because,  in  the  absence  of  any  language  limiting  oi 
qualifying  the  use  of  the  word  "term,"  it  must  be  given  its 
legal  significance,  and,  so  given,  each  period  of  sentence  pre- 
scribed under  cumulative  sentences  is  legally  separate  and 
distinct  from  the  other,  and  there  is  nothing  in  common  be- 
tween them  upon  which  such  a  contention  could  be  sustained. 
The  judicial  records  upon  which  such  cumulative  sentences 
are  based  are  themselves  separate  and  distinct;  the  offenses 
are  different,  and  the  convictions  and  judgments  are  distinct ; 
the  terms  of  imprisonment  thereunder  may  be  different  in 
point  of  duration,  as  they  are  certainly  separate  in  point  of 
ccnrunencement,  and  are  enforced  under  separate  commit- 
ments ;  the  term  of  each  successive  imprisonment  commencing 
at  the  expiration  of  the  prior  term. 

It  was  this  legal  separateuess  and  distinctness  between 
terms  of  imprisonment  under  cumulative  sentences  which  the 
legislature  in  the  original  section  intended,  for  the  purpose: 
of  credit  commutation  to  destroy,  and  which  in  clear  and  com- 
prehensive language  it  effected,  by  making  the  **  penal  servi- 
tude to  which  a  convict  has  been  sentenced"  an  ** entire 
term."  When,  however,  in  subsequently  dealing  with  tho 
subject  it  abandoned  the  definition  of  an  ** entire  term," 
which  it  had  theretofore  created,  and  used  simply  the  words 
•*bi3  term"  it  certainly  intended  that  the  word  **term" 
should  be  employed  in  its  legal  significance,  and  to  embrace 
the  period  solely  which  a  prisoner  was  actually  serving  un- 
der a  given  sentence,  treated  as  separate  and  distinct  from 
any  other  sentence  which,  under  an  equally  separate  judg- 
ment, he  would  on  its  expiration  be  required  to  serve. 

It  is  insisted  by  petitioner  that  his  *' entire  term"  and  his 
"term"  mean  the  same  thing.  Considered  with  relation  to 
their  places  in  the  act  of  the  legislature  under  discussion,  wo 
do  not  think  so.  In  the  original  section  it  is  the  period  to 
which  the  convict  **has  been  sentenced,"  whether  it  be  one 
terra,  or  successive  terms,  which  shall  be  treated  as  an  entirety 
fur  commutation  purposes,  and  is  so  defined  by  the  legislature? 
m  that  section.  In  the  act  of  1889  **hi.s  term,"  used  without 
nny  words  of    further    definition  or    qualification,   in   law. 
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meaos  the  term  he  is  actually  serving  under  a  particular 
aentencey  and  considered  as  legally  distinct  from  any  other 
to  which  he  has  been  sentenced,  or  which  he  may  be  required 
to  subsequently  serve  under  an  independent  and  separate 
judgment  of  imprisonment. 

Our  conclusion,  therefore,  is,  that  when  cumulative  sen- 
tences are  imposed,  a  prisoner  is  entitled  to  commutation 
credits  for  good  behavior  upon  each  term  only  as  it  is  served, 
and  not  upon  the  separate  terms  to  which  he  may  have  been 
sentenced  treated  as  a  continuous  period  of  imprisonment,  or 
as  an  entire  term  under  the  original  section  of  the  Penal 
Code  as  construed  in  the  Dalton  case. 

The  prisoner  is  remanded  to  the  custody  of  the  warden. 

McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Van  Dyke^  J., 
Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 


[Crim.  No.  1178.    Department  Two.— October  29,  1904.] 
THE  PEOPLE,  Appellant,  v.  SINO  LEE,  Respondent 

GkiiOMAL  Law — Becxtonq  Stolen  Gkx>DS — Misconduct  or  Distbiot 
Attobnky — Statement  or  Offense  not  Pboved— Obdeb  Gbantik« 
New  Tbial. — Where  the  defendant  was  convicted  of  the  erime  of 
reeeiving  certain  stolen  goods  a  new  trial  was  properly  granted  on 
the  ground  of  misconduct  of  the  district  attorney  in  telling  the 
jury  in  effect  that  the  defendant  was  guilty  of  another  offense — 
yiz.,  the  ivoeping  of  a  pUf*^  for  the  habitual  reception  of  stolen 
goods — which  was  not  proved  in  the  case,  and  only  rested  oa 
excluded  evidence  of  the  sale  of  other  goods. 

Id, — Impbop^sb  Refusal  of  Instbuction — Disallowed  Eyidbngx. — ^It 
was  error  for  the  court  to  refuse  a  requested  instruction  to  the  jnrj 
not  to  consider  any  proposed  evidence  which  has  been  offered  and 
disallowed  by  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Merced 
County  granting  a  new  trial.    E.  N.  Rector,  Judge, 

The  facts  are  stated  in  the  opinion. 

U.  S.  Webb,  Attorney-General,  B.  H.  Hoar,  Distriet  At- 
torney, and  B.  F.  Fowler,  Deputy  District  Attorney,  for 
Appellant. 
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E.  B.  Jones,  and  B.  Berry,  for  Respondent 

SMITH,  C— The  defendant  was  found  guilty  by  a  jury 
of  the  crime  of  receiving  stolen  goods,  as  defined  in  the  stat- 
ute. The  appeal  is  by  the  people  from  an  order  granting  the 
defendant  a  new  trial.    The  grounds  of  the  ruling  were: — 

''That  there  was  a  misconduct  on  the  part  of  the  district 
attorney  in  asking  the  defendant  when  a  witness  in  his  own 
behalf  upon  cross-examination  of  said  defendant  the  follow- 
ing question: 

"Q.  'During  last  November,  were  you  offering  for  sale 
across  the  track  a  roll  of  silkf 

"And  thereafter  arguing  to  the  jury  that  the  defendant 
was  a  fence-keeper,  and  that  such  misconduct  was  prejudicial 
to  the  substantial  rights  of  the  defendant,  and  by  reason  of 
such  misconduct  a  fair  and  impartial  trial  was  not  had.'' 

Objection  was  made  to  the  question  on  various  grounds; 
and  upon  the  statement  of  the  district  attorney  that  he  had 
no  evidence  that  the  property  referred  to  was  stolen — ^unless 
it  could  be  drawn  out  of  the  witness — ^the  question  was  ruled 
out.  In  the  passages  in  the  argument  of  the  district  attorney 
referred  to  in  the  order,  the  defendant  was  alluded  to  as  a 
"fence-keeper,"  or  "criminal  fence-keeper";  and  following 
flie  use  of  the  expressions  ''hole  in  the  wall"  and  "fence," 
the  jury  were  told  that  it  was  believed  by  the  people  "that  the 
evidence  shows  that  the  defendant  in  this  case  is  keeping 
just  that  sort  of  a  joint" 

The  case,  we  think,  is  similar  in  principle  to  that  of  People 
V.  VaUiere,  127  Cal.  66,  where  the  judgment  and  order  deny- 
ing the  defendant  a  new  trial  were  reversed  for  language  of 
the  district  attorney  to  the  jury  substantially  similar  to  the 
language  used  here.  In  that  case,  the  defendant  being  on  trial 
for  larceny,  the  district  attorney  told  the  jury,  in  effect,  that 
there  was  another  theft  committed  by  the  defendant  "that 
[he  knew]  of  his  own  knowledge."  Here  the  jury  was  told 
by  the  district  attorney,  in  effect,  that  he  believed  the  evidence 
showed  that  the  defendant  was  keeping  a  place  for  the  habitual 
reception  of  stolen  goods.  This — ^though  the  contrary  is 
urged — was  something  quite  different  from  the  charge  on 
which  the  defendant  was  tried ;  and  it  may  be  said  of  it^  as 
was  said  in  the  former  case,  that  the  statement  made  "was 
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in  the  nature  of  evidence.  It  was  the  assertion  of  a  dam- 
aging fact  not  only  not  proven,  but  in  regard  to  matters 
that  had  been  expressly  ruled  out."  We  are  of  the  opinion, 
therefore,  that  this  is  not  a  case  in  which  the  discretion  of 
the  lower  court  in  granting  a  new  trial  should  be  interfered 
with.  Also,  we  think,  the  eighth  instruction  asked  by  the 
defendant  should  have  been  ^ven;  and  especially  that  part 
of  it  instructing  the  jury  not  to  consider  "any  proposed 
evidence  which  has  been  offered  and  disallowed  by  the  court" 
We  advise  that  the  order  appealed  from  be  affirmed. 

Chipman,  C,  and  Cooper,  C.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  ordef 
appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[8.  P.  No.  3051.    Department  Two.— October  29,  1904.] 

GERMAN  SAVINGS  AND  LOAN  SOCIETY,  Respondent, 
V.  ADELINE  F.  COLLINS  et  al.,  AppeUants. 

Action  of  Quia  Timet — Orders  Repudiated  as  Forgeries — FiNDma  as 
TO  Genuineness — Bevdcw  upon  Appeal. — In  an  action  of  quia 
timet  to  determine  the  liability  of  the  defendants  upon  orders 
drawn  upon  the  pl:.intiff  corporation  and  paid  by  it,  which  pur- 
ported  to  be  signed  by  the  superintendent  of  the  defendants,  and 
which  the  defendants  repudiated  as  forgeries,  where  the  court  found 
-  -^t  the  chocks  were  genuine,  and  were  authorized  by  the  defend- 
ants, such  finding  is  conclusive,  where  no  motion  for  a  new  trial 
was  made  and  the  appeal  was  taken  more  than  sixty  days  after  the 
entry  of  fhe  judgment. 

Id. — Unfairness  in  Taking  Deposition — Error  without  Injury. — 
Alleged  imfaimcss  to  appellants  in  the  taking  of  the  deposition  of 
their  defaulting  bookkeeper,  who  obtained  the  money  upon  the  order 
in  question,  consisting  of  his  refusal,  upon  the  advice  of  eounael, 
to  answer  certain  questions  upon  cross-examination,  and  alleged 
error  in  admitting  the  deposition,  cannot  be  injurious  error,  where 
the  testimony  of  the  witness  related  only  to  his  disposition  of  the 
moneys  recei\e(l  by  him,  and  not  to  the  genuineness  of  the  orders, 
and  it  is  manifest  that  if  the  deposition  had  been  excluded,  and 
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any  finding  thereon  eliminated,  the  judgment  most  be  the  same 
upon  the  eondnsive  finding  as  to  the  genuineness  and  authorization 
of  the  orders. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  A.  Stephens,  John  H.  Durst,  and  Curtis  Hillyer,  for 
Appellants. 

W.  S.  Goodf ellow,  and  Ooodf ellow  &  Eells,  for  Respondent. 

GRAY,  C. — The  defendants  are  copartners  doing  a  draying 
business  in  San  Francisco.  H.  F.  Grinnell  has  been  at  all 
the  times  herein  mentioned  the  general  manager  and  superin- 
tendent of  said  defendants.  William  P.  Bullard  had  been 
their  bookkeeper,  became  a  defaulter,  and  was  discharged  by 
them  in  December,  1896,  and  after  the  deposition  hereinafter 
mentioned  was  taken  committed  suicide.  During  the  year 
1896  defendants  had  an  account  with  plaintiff  standing  in  the 
name  of  H.  F.  Grinnell,  superintendent;  and  in  that  year 
Bullard  presented  to  the  plaintiff  three  orders  for  fifteen  hun- 
dred dollars,  five  hundred  dollars,  and  five  hundred  dollars 
respectively,  all  purporting  to  be  signed  by  **H.  F.  Grinnell, 
Supt."  Upon  these  several  orders  plaintiff  paid  to  Bullard 
amounts  aggregating  twenty-five  hundred  dollars.  The  de- 
fendants subsequently  notified  the  plaintiff'  that  the  said 
orders  were  forgeries,  and  repudiated  the  same.  This  action 
is  brought  under  the  provisions  of  section  1050  of  the  Code 
of  Civil  Procedure  by  plaintiff,  and  is  in  the  nature  of  an 
action  of  quia  timet  to  determine  the  claim  and  liabilities  of 
the  parties  as  to  the  twenty-five  hundred  dollars  drawn  out  by 
the  bookkeeper.  The  court  found,  among  other  things:  **That 
each  of  the  said  checks  or  written  orders  was  valid  and  exe- 
cuted, made  and  signed  by  H.  F.  Grinnell,  superintendent, 
and  by  and  with  the  authority  of  defendants. ' ' 

The  court  further  finds  that  fifteen  hundred  dollars  paid 
by  plaintiffs  on  one  of  said  checks  was  on  the  same  day 
deposited  to  the  credit  of  defendants  with  the  Crocker- 
Woolworth  Bank,  and  was  received  by  defendants  and  re- 
tained to  their  own  use.  The  court  also  finds  that  the  amounts 
CXLV.  CaL— 13 
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as  paid  were  entered  in  defendants'  pass-book  and  thereafter 
said  pass-book  was  returned  to  defendants  and  retained  by 
them,  60  as  to  constitute  an  account  stated  between  the 
parties,  etc. 

Upon  these  findings  judgment  was  entered  in  fayor  of 
plaintiff,  and  the  defendants  appeal  from  said  judgment. 
No  motion  for  a  new  trial  was  made,  and  the  appeal  is  taken 
more  than  sixty  days  after  the  entry  of  judgment. 

The  appellants  urge  as  their  sole  ground  for  reversal  that 
the  court  erred  in  admitting  in  evidence  the  deposition  of 
BuUard,  for  the  reason  that  the  taking  of  said  deposition  was 
not  in  all  respects  fair.  The  unfairness  complained  of  con- 
sisted in  the  refusal  of  the  witness,  on  advice  of  counsel,  to 
answer  certain  questions  on  cross-examination.  It  is  needless, 
however,  to  enter  upon  any  inquiry  as  to  this  matter  of  un- 
fairness. The  testimony  of  the  witness  in  the  deposition 
related  only  to  the  disposition  of  the  moneys  obtained  by 
him  upon  the  three  orders  in  question.  It  contained  no  evi- 
dence whatever  upon  the  subject  of  the  genuineness  of  the 
orders  or  checks.  If  the  deposition,  together  with  the  find- 
ings in  regard  to  what  disposition  Bullard  made  of  the  money 
that  he  obtained  on  the  orders,  was  eliminated  from  the 
case  altogether,  the  judgment  would  still  find  ample  support 
in  the  finding  that  the  checks  were  genuine.  This  finding  is 
not,  and  cannot  be,  questioned  on  the  record  before  us.  It 
is  plainly  apparent,  therefore,  that  the  appellants  were  not 
injured  by  the  alleged  error. 

We  advise  that  the  judgment  be  affirmed. 

Cooper,  C,  and  Smith,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment  is  affirmed.    McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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[L.  A.  No.  1577.    Department  Two.— Oetober  29,  1904.] 

MABEL  I.  HUMISTON,  Respondent,  v.  EUGENE  E.  SHAF- 
FEB,  Auditor  of  San  Diego  County,  Appellant. 

COUNTT  QOTSBNICBNT  AOI^-OPnCB  OF  DlSTBICT  ATTOBNXT — SEBYICBa  07 

Stknoorapheb  not  a  Claim  against  Cottnty. — The  County  Oov- 
enunent  Aet  of  1897,  defining  the  duties  and  fixing  the  oompenea- 
tion  of  dietriot  attorneys,  and  making  it  in  fuU  for  all  services  of 
ereiy  kind,  and  of  every  deputy  and  assistant  not  otherwise  pro- 
Tided  for  in  the  aet,  makes  the  distriet  attorney  responsible  for 
the  eerviees  of  a  stenographer  employed  by  him  to  write  letters, 
pleadings,  and  judgments,  and  such  services  cannot  be  allowed  as 
a  legal  elaim  against  the  county.  The  traveling  and  other  expenses 
allowed  to  the  district  attorney  under  section  228  of  the  County 
Government  Act  do  not  include  such  service  of  a  stenographer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    N.  H.  Conklin,  Judge. 

The  facta  are  stated  in  the  opinion. 

Sam  F.  Smith,  and  Collier  &  Smith,  for  Appellant, 

Eugene  Daney,  for  Bespondent. 

COOPER,  C— The  plaintiff  was  employed  in  the  office  of 
the  district  attorney  of  the  county  of  San  Diego  during  the 
month  of  January,  1904,  and  did  certain  typewriting  for 
the  district  attorney  during  said  month,  from  the  second  to 
the  twenty-ninth  days  inclusive.  She  presented  a  claim 
against  the  county,  duly  itemized  and  verified,  showing  the 
total  amount  of  the  daim  to  be  $49.30.  The  claim  consisted  of 
one  hundred  different  items  performed  by  plaintiff  for  the 
district  attorney  as  stenographer  and  typewriter,  the  work 
being  in  connection  with  the  official  duties  of  the  district 
attorney,  and  consisted  in  writing  letters  to  various  parties, 
letters  advising  certain  county  officers  as  to  the  correct  per- 
formance of  their  official  duties,  letters  of  advice  to  the  county 
board  of  supervisors,  the  writing  of  pleadings  and  judgments 
in  civil  actions  in  behalf  of  the  county,  and  in  writing  and 
copying  criminal  informations.  The  claim  was  allowed  by 
the  board  of  supervisors  of  the  county. 

The  defendant,  as  county  auditor,  refused  to  draw  his  war- 
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rant  for  the  amount,  and  the  court  below,  having  heard  the 
facts,  ordered  judgment  for  plaintiff  awarding  her  a  writ 
of  mandate  against  defendant,  commanding  him  as  county 
auditor  to  draw  a  warrant  in  favor  of  plaintiff  for  the  amount. 
This  appeal  is  from  the  judgment.  The  question  presented  is 
as  to  whether  the  claim  is  a  legal  charge  against  the  county. 
The  duties  of  the  district  attorney  are  defined  in  sections  132 
and  133  of  the  County  Government  Act  of  1897.  He  must 
draw  all  indictments  and  informations,  attend  to  the  prosecu- 
tion of  all  persons  charged  with  crime,  defend  all  suits  brought 
in  his  county  or  wherever  brought,  prosecute  all  recognizances 
forfeited  in  the  courts  of  record  and  all  actions  for  the  recov- 
ery of  debts,  fines,  penalties,  and  forfeitures,  accruing  to  the 
state  or  his  county.  He  must  give  when  required,  without 
fee,  his  opinion  in  writing  to  county,  district,  and  township 
officers  on  matters  relating  to  the  duties  of  their  respective 
offices.  He  is  the  legal  adviser  of  the  board  of  supervisors, 
and  must  attend  their  meetings  when  required  and  oppose 
all  claims  and  accounts  against  the  county  when  he  deems 
them  unjust  or  illegal.  Except  for  his  own  services,  he  must 
not  present  any  claim,  account,  or  demand  for  allowance 
against  the  county.  It  is  provided  in  section  215  of  the  same 
act:  **The  salaries  and  fees  provided  in  this  act  shall  be  in 
full  compensation  for  all  services  of  every  kind  and  descrip- 
tion rendered  by  the  officers  herein  named,  either  as  officers 
or  ex  officio  officers,  their  deputies  and  assistants,  unless  in 
this  act  otherwise  provided,  and  all  deputies  employed  shall 
be  paid  by  their  principals  out  of  the  salaries  hereinbefore 
provided,  unless  in  this  act  otherwise  provided."  It  is  evi- 
dent that  the  above-quoted  provisions  do  not  allow  the  district 
attorney  to  claim  any  extra  compensation  for  his  services, 
or  for  the  services  of  any  deputy  or  assistant.  If  the  law 
allows  a  deputy  or  assistant,  and  fixes  the  salary,  then,  and 
not  otherwise,  can  the  deputy  or  assistant  be  paid  by  the 
county.  Plaintiff  relies  upon  the  section  228,  which  makes 
''the  traveling  and  other  personal  expenses  of  the  distriet 
attorney,  incurred  in  criminal  cases  arising  in  the  county,  and 
in  civil  actions  and  proceedings  in  which  the  county  is  inter- 
ested, and  all  other  expenses  necessarily  incurred  by  him  in 
the  detection  of  crime  and  prosecution  of  criminal  cases,  and 
in  civil  actions  and  proceedings  and  all  other  matters  in  which 
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the  county  is  interested"  a  county  charge.  The  above-quoted 
language  does  not  include  charges  of  the  kind  claimed  by 
plaintiff  in  this  case.  The  district  attorney  must  write  his 
own  letters  or  pay  some  one  to  write  them  for  him,  in  the 
absence  of  any  law  authorizing  the  paying  of  a  deputy  or 
assistant.  If  he  could  make  the  cost  of  copying  or  writi)ig 
letters  and  opinions  a  personal  expense  within  the  meaning 
of  the  section,  he  could  on  the  same  principle  make  the  cost 
of  employing  an  attorney  to  look  up  authorities  and  write 
briefs  a  personal  expense.  He  could  on  the  same  principle 
incur  personal  expense  by  hiring  everything  done  in  connec- 
tion with  his  office.  His  food,  clothing,  cigars,  and  amuse- 
ments are  personal  expenses,  but  not  such  as  contemplated 
by  the  statute.  The  statute  contemplates  expenses  necessarily 
incurred  in  connection  with  the  office  of  the  district  attorney 
outside  of  the  performance  of  the  duties  required  of  him  by 
statute.  If  money  has  to  be  paid  for  taking  a  deposi- 
tion, for  the  services  of  an  expert,  or  for  detective  work  the 
statute  makes  it  a  charge  against  the  county. 

In  Dougherty  v.  Atistin,  94  Cal.  601,  it  was  held  that  an 
order  of  the  board  of  supervisors  of  Marin  County  allowing 
a  county  clerk  a  deputy  at  a  salary  of  fifty  dollars  a  month, 
to  be  paid  by  the  county,  was  an  increase  of  the  compensation 
of  the  county  clerk  after  his  election,  and  therefore  void,  as 
being  in  conflict  with  section  9  of  article  XI  of  the  constitution. 
In  the  concurring  opinion  of  the  chief  justice  it  was  said: 
''The  sum  allowed  to  any  given  officer  being  a  lump  sum  out 
of  which  he  must  pay  for  the  services  of  all  deputies  and 
assistants  necessary  for  the  prompt  and  faithful  discharge 
of  all  the  duties  of  the  office,  it  is  evident  that  his  own  com- 
pensation consists  of  the  residue  remaining  after  payment 
of  such  deputies  and  assistants ;  and  it  is  equally  evident  that 
just  80  far  as  the  county  assumes  the  payment  of  such  deputies 
and  assistants,  such  residue  is  enlarged  and  the  compensation 
increased."  Applying  the  principles  of  that  case  to  the  case 
at  bar,  it  is  plain  that  the  board  of  supervisors  could  not  have 
made  an  order  appointing  the  plaintiff  stenographer  and  type- 
writer for  the  district  attorney  at  a  salary.  If  they  could  not 
do  it  directly,  they  could  not  do  it  indirectly;  but  if  we  allow 
the  plaintiff  to  recover  in  this  case,  the  result  is  the  same  as 
though  she  had  been  appointed  by  the  board  of  supervisors 
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and  hep  salary  fixed.  She  would  in  such  case  be  paid  for  her 
month's  work  by  the  county.  If  it  could  be  done  for  one 
month,  it  could  be  done  for  every  other  month  in  the  year. 
If  such  allowance  could  be  made  to  a  typewriter,  it  could  on 
the  same  principle  be  allowed  to  a  clerk  or  an  attorney  em- 
ployed by  the  district  attorney.  The  case  of  Dougherty  v. 
Austin,  94  Cal.  601,  has  been  universally  followed  by  this 
court.  It  was  applied  in  County  of  Orange  v.  Harris,  97  Cal. 
600,  where  it  was  held  that  the  tax-collector  was  not  entitled 
to  a  portion  of  the  penalties  collected  on  delinquent  taxes  for 
preparing  the  delinquent  list.  It  was  applied  in  County  of 
Kern  v.  Fay,  131  Cal.  547,  where  it  was  held  that  the  district 
attorney  could  not  retain  in  addition  to  his  salary  the  sum 
of  ten  dollars  each  in  sixty-three  suits  recovered  as  costs, 
under  a  statute,  as  attorney's  fees  in  actions  to  foreclose  cer- 
tificates of  purchase  to  state  school  lands;  and  in  County  of 
Humholdt  v.  Stern,  136  Cal.  63,  where  it  was  held  that  the 
county  clerk  of  Humboldt  County  could  not  receive  extra 
compensation  for  extra  work  done  by  him  in  preparing  data 
for  a  claim  of  the  county  against  the  state ;  and  in  Matter  of 
Dodge,  135  Cal.  512,  where  it  was  held  that  the  assessor  of 
the  city  and  county  of  San  Francisco  was  not  entitled  to 
receive  for  his  own  use  a  percentage  of  poll-taxes  fixed  by 
section  3862  of  the  Political  Code.  It  was  applied  in  Agard 
V.  Shaffer,  141  Cal.  725,  where  it  was  held  that  the  county 
recorder  of  San  Diego  County  was  not  entitled  to  extra  pay 
for  a  clerical  force  employed  to  make  abstracts  of  mortgages, 
deeds  of  trust,  and  contracts  for  the  use  of  the  Sjssessor  under 
section  3678  of  the  Political  Code  directing  the  board  of 
supervisors  when  necessary  to  provide  for  such  extra  clerical 
force.  It  was  there  said:  ''In  the  statute  before  us  in  this 
case  the  compensation  was  to  be  allowed  by  the  board  to 
additional  clerical  force  to  assist  the  recorder  in  performing 
his  official  duties.  In  principle  there  is  no  difference  between 
helping  out  the  recorder's  compensation  by  furnishing  him  a 
deputy  to  perform  the  work  of  the  office  and  furnishing  him 
a  'clerical  force'  to  do  the  same  thing.  The  one  affects  his 
compensation  in  exactly  the  same  manner  as  the  other.  And 
if  the  power  to  do  the  one  thing  should  not  be  delegated  to 
the  board  of  supervisors,  then  the  power  to  do  the  other 
thing  should  not  be  so  delegated." 
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The  judgment  should  be  reversed  and  the  court  below  direct- 
ed to  dismiss  the  proceedings. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment 18  reversed  and  the  court  below  directed  to  dismiss  the 
proceedings.  Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 


[L.  A.  Ko.  1504.    Department  Two.— October  29,  1004.] 

M.  B.  C.  DE  LEONIS,  Appellant,  v.  E.  E.  WALSH,  Admin- 
istrator, etc.,  of  Laurent  Etchepare,  Respondent. 

Died  iNTiNinD  as  Mostqaqs— Action  ros  Beoonvsyange — ^Account- 
ZMO — Impbopsb  Credit  on  Family  Allowance. — Where  a  widow, 
pending  the  administration  of  the  estate  of  her  deceased  husband, 
made  a  deed  of  an  undivided  half  of  her  interest  in  the  estate  to 
one  whom  she  had  constituted  her  general  manager,  and  sued  for  a 
reeonveyanee  of  the  property  and  for  an  aeeounting  against  his 
ezeoutors  for  moneys  received  by  him  as  agent  and  trustee,  where 
the  eourt  found  that  the  deed  was  intended  as  a  mortgage  to  the 
grantee,  and  an  accounting  of  the  indebtedness  was  had,  the  eourt 
improperly  allowed  a  credit  to  the  executors  of  money  paid  by  the 
mortgagee  as  manager  to  a  grantee  of  the  other  half  of  the  widow's 
Interest  in  the  estate  of  her  husband  out  of  the  family  allowance 
made  to  her  as  widow  by  the  court. 

It. — ^BiGHT  of  Oranteb  OF  WiDOW — CONTRACT. — The  grantee  of  the 
widow  had  no  right  as  such  to  any  part  of  the  family  allowance, 
and  a  eontmct  by  him  to  use  his  best  endeavors  to  procure  a  proper 
monthly  allowance  to  be  made  to  her  out  of  the  estate  for  her  sup- 
port and  maintenanoe  conferred  no  such  right,  whether  the  contract 
18  'Or  18  not  deemed  to  refer  to  a  family  allowance  to  be  made  by 
the  eourt. 

Idw— Patmsnt — Imfbopeb  Disallowance. — ^Where  the  effect  of  the 
pleadings  and  of  the  uncontradicted  evidence  of  the  plaintiff  estab- 
lishes that  she  is  entitled  to  a  credit  in  the  accounting  of  a  certain 
•am  paid  to  the  mortgagee  on  account  of  her  indebtedness,  a  eredit 
tor  tueh  payment  was  improperly  disallowed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial.     Waldo  M.  York,  Judge 


Digitized  by  VjOOQIC 


200  De  Lbonb  v.  Walsh.  [145  CaL 

The  facts  are  stated  in  the  opinion. 
Dnnnigan  &  Dunnigan,  for  Appellant. 

The  burden  was  on  the  defendant  in  possession  as  tmstee, 
and  as  agent  of  the  plaintiff,  to  account  for  every  dollar 
r*:?faved  or  paid  to  him  by  plaintiff.  (Civ.  Code,  sees.  2219- 
2235;  Story's  Equity,  sees.  316,  319;  Kisling  v.  Shaw,  33  Cal. 
440,  441 ;»  San  Pedro  Lumber  Co.  v.  Reynolds,  121  Cal.  87.) 
The  defendant  was  not  entitled  to  any  credit  for  one  thousand 
dollars  paid  to  plaintiff's  grantee  on  account  of  the  family 
allowance  made  by  the  court  to  the  plaintiff  out  of  the  estate 
of  her  deceased  husband.  The  grantee  in  possession  as  trustee 
and  manager,  claiming  the  property  as  his  own,  cannot  be 
fclbwed  for  improvements  as  distinguished  from  necessary 
repairs,  and  cannot  charge  for  fencing  ranch.  {Malone  v. 
Roy,  107  Cal.  522,  523;  Makony  v.  Bostwick,  96  Cal.  56.«) 
Other  items  of  the  account  were  improperly  allowed  to  Etche- 
pare,  and  plaintiff  was  entitled  to  a  reconveyance  and  to 
judgment  for  a  balance  due  in  the  sum  of  $1,994.56. 

H.  H.  Appel,  and  Horace  Bell,  for  Respondent,  filed  no 
brief. 

SMITH,  C. — ^This  suit  was  brought  to  set  aside  a  convey- 
ance of  lands  from  the  plaintiff,  Mrs.  Leonis.  to  the  deceased, 
Etclisepare,  of  date  January  31,  1894 ;  and  also  for  the  recovery 
of  money  alleged  to  be  due  from  him,  as  the  general  manager 
of  her  estate,  under  her  power  of  attorney  of  date  January  15, 
1890.  The  court  found,  in  effect,  that  the  conveyance  in 
question  was  made  as  a  mortgage  to  secure  indebtedness  due, 
and  to  become  due,  from  Mrs.  Leonis  to  Etchepare ;  and  that 
the  latter  had  expended  on  her  account  the  sum  of  $13,865.43. 
and  received  the  sum  of  $11,421.34 — ^leaving  due  to  him  a 
balance  of  $2,444.09.  The  judgment  is,  that  on  payment  of 
that  amount  to  the  defendant  the  land  be  reconveyed.  The 
plaintiff  moved  for  a  new  trial,  which  was  denied,  and  she 
now  appeals  from  the  order.  There  is  no  brief  on  behalf  of 
respondent. 

The  only  questions  in  the  case  that  need  be  considered  relate 
to  the  findings  of  the  court  as  to  several  items  of  the  account, 
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whieh  it  is  claimed  by  appellant  are  not  justified  by  the  evi- 
dence ;  and  of  these  there  are  at  least  two  as  to  which,  I  think, 
her  contention  should  be  sustained.  These  relate  to  the  credit 
of  one  thousand  dollars  allowed  Etchepare  for  money  paid  to 
Bell  and  White;  and  the  disallowance  of  a  debit  to  Etchepare 
of  the  sum  of  nine  hundred  dollars,  which  ]\frs.  Leonis  claims 
she  paid  to  him.  The  item  of  one  thousand  dollars  paid  to 
Bell  and  White  was  half  of  two  thousand  dollars  of  the  family 
allowance  received  by  Etchepare,  and  was  allowed  by  the 
referee  on  the  ground  that  it  was  due  to  them  under  contracts 
between  plaintiff  and  S.  M.  White,  and  White  and  Bell;  by 
the  former  of  which  White  was  to  receive  one  half  the  plain- 
tiff's estate;  and  by  the  latter  Bell  one  fourth  of  White's 
interest. 

The  former  contract,  consisting  of  the  deed  of  Mrs.  Leonis 
and  the  executory  contract  of  White,  is  set  out  in  the 
findings;  and  it  is  clear  that  under  its  terms  White  was  not 
entitled  to  any  part  of  the  family  allowance,  nor  does  it 
appear  he  ever  claimed  to  be.  The  description  in  the  deed  is : 
**The  undivided  one  half  of  [her]  interest  ...  in  the  estate 
of  Miguel  Leonis,  and  of  the  property  of  which  he  died 
seized  or  possessed,  the  intention  being  to  convey  to  the  party 
of  the  second  part  said  interest  in  that  portion  of  said  estate 
which  shall  be  finally  distributed  and  allotted  to  the  said 
party  of  the  first  part  whether  such  interest  be  set  apart  to 
[her]  as  community  property  or  otherwise."  And  in  the 
accompanying  contract  White  agrees  "to  use  [his]  best  en- 
deavors to  procure  a  proper  monthly  allowance  to  be  made 
to  [Mrs.  Leonis]  out  of  said  estate  for  her  support  or  main- 
tenance during  the  administration  thereof."  The  family 
allowance  can  hardly  be  regarded  as  coming  within  the  de- 
scription of  the  deed,  and  were  such  construction  otherwise 
admissible,  it  would  be  negatived  by  the  terms  of  the  con- 
tract. It  is  worthy  of  note  that  this  was  all  of  the  family 
allowance  ($6,595)  that  was  paid  to  or  claimed  by  Bell  and 
White. 

Ah  to  the  remaining  item  of  nine  hundred  dollars,  it  is  ex- 
pressly alleged  in  the  complaint  that  this  was  paid  by  Mrs. 
Leonis  to  Etchepare  for  purposes  specified, — ^that  is  to  say, 
in  part  to  pay  outstanding  indebtedness  against  her,  and 
the  balance  to  be  credited  on  her  supposed  indebtedness  to 
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him.  But  this  allegation  is  not  denied  by  the  defendant  in 
his  amended  answer,  except  as  to  the  number  of  dollars  re- 
ceived; and  indeed— except  as  to  the  precise  amount — ^the 
allegation  is  in  effect  admitted  in  the  defendant's  allegation 
"that  he  did  not  use  or  receive  for  his  own  use  any  of  said 
moneys,"  etc.  It  is  also  said  by  the  appellant's  counsel,  and 
in  the  absence  of  contradiction  from  the  respondent  it  must 
be  taken  as  true,  that  Mrs.  Leonis's  testimony  on  this  point 
is  uncontradicted  by  that  of  the  defendant  or  otherwise.  Nor 
have  I  been  able  to  discover  any  such  contradictory  evidence 
in  the  record. 

Other  objections  urged  by  the  appellant  to  the  account 
may  be  well  taken ;  but  as  we  cannot  anticipate  that  on  a  new 
trial  the  evidence  will  be  the  same,  it  will  be  as  well  to  leave 
ihem  undetermined. 

I  advise  that  the  order  appealed  from  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed  and  the  cause  remanded  for  a  new 
trial.  McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[8.  P.  No.  2957.    Department  Two. — October  81,  1904.] 

SAMUEL  J.  EVA  et  al.,  Respondents,  v.  JOHN  SYMONS 
et  al.,  AppellantB. 

BjiOTMiN!r— Title  ukdeb  Will— Vbrbal  Gift  toom  Testator — Pini>- 
IK6S — SUPPOBT  or  Judgment. — In  an  action  of  ejectment,  where  the 
plaintiffs  derived  title  under  the  will  of  a  deceased  testator  by 
distribution  thereunder,  and  the  defendants  bj  answer  and  cross- 
complaint  claimed  title,  possession,  and  right  of  possession  bj  verbal 
gift  from  the  testator,  i*^  the  findings  clearlj  negative  the  defend- 
ants' claim,  and  state  that  plaintiffs  are  the  owners  and  seized 
in  fee  of  the  land,  they  are  sufficient  to  support  a  judgment  for 
the  plaintiffs. 

iDd— Omission  in  Findings — ^Appeal  vbom  Jxtdgmbn^— Absknob  ov 
EviDENOE — Presumption. — Upon  appeal  from  the  judgment,  with- 
out any  bill  of  exceptions  showing  what  evidence  was  given,  the 
presumption  is  in  favor  of  the  correctness  of  the  judgment,  and  it 
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win  not  be  pretamed  agaiiwt  Baeh  eorreotness  that  anj  eividenee  mm 
giTsn  upon  an  iasne  as  to  which  there  was  no  finding,  and  the  judg- 
ment will  not  be  reyeraed  for  failure  to  find  spoeificall/  npon  is- 
snes  as  to  the  rig^t  of  possession  and  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County.    William  S.  Wells,  JucUre. 

The  facts  are  stated  in  the  opinion. 

David  E.  Marchus,  and  Charles  C.  Boynton,  for  Appellants. 

M.  C.  Chapman,  Frederick  C.  Clift,  and  B.  H.  Latimer, 
for  Bespondents. 

CHIPMAN,  C— Ejectment.  Plaintiffs  are  the  heirs  at  law 
and  devisees  of  James  Eva,  deceased,  whose  last  will  was  duly 
probated,  his  estate  settled,  and  final  distribution  made  and 
the  executors  discharged.  The  land  in  question  was  distrib- 
uted to  plaintifiFs  and  they  bring  the  action  for  possession,  for 
damages  for  withholding  possession,  and  for  rents  and  profits. 
Defendants  denied  specifically  the  averments  of  the  com- 
plaint, and  claimed  to  be  the  equitable  owners  of  the  land  by 
virtue  of  verbal  gift  of  James  Eva  in  his  lifetime  and  pos- 
session taken  thereunder  and  ever  since  retained,  the  alleged 
facts  api>earing  in  the  answer  and  in  a  cross-complaint. 

Li  their  answer  to  the  cross-complaint  plaintiffis  deny 
specifically  defendants'  allegations  relating  to  the  alleged  gift 
of  the  land  to  them;  admit  defendants'  possession,  but  deny 
that  such  possession  was  taken  under  the  alleged  agreement 
by  defendants  with  James  Eva,  and  pray  that  they,  de- 
fendants, ''have  judgment  as  hereinbefore  prayed  for  and 
decree  that  plaintiffs  are  the  owners,  seized  in  fee  of  all  the 
said  premises  in  said  cross-complaint  described,"  and  that 
defendants  have  no  title  to  or  interest  in  the  land. 

The  findings  of  fact  set  forth  that  the  cause  came  on  regu- 
larly to  be  tried  ''upon  the  complaint  of  plaintiffs  theretofore 
filed  herein,  and  upon  the  answer  and  cross-complaint  of 
the  defendants  theretofore  filed  herein.  .  .  .  Said  cause  was  by 
stipulation  of  the  parties  in  open  court  heard  upon  the  equi- 
table defense  interposed  by  the  defendants  herein  by  their 
answer  and  oross-complaint  filed  herein,  and  the  jury  wns 
fanponded  to  advise  the  court  upon  such  questions  cl  fact 
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relating  to  said  equitable  defense  as  might  be  thereafter  sub- 
mitted to  it  by  the  court."  The  special  issue  submitted  was, 
Did  James  Eva  give  the  land  to  defendants  and  place  them 
in  possession!  The  jury  answered  "Yes/'  but  the  court  dis- 
regarded the  verdict  and  made  findings  against  defendants. 
The  court  also  found  that  James  Eva  took  the  title  to  the 
land  in  his  own  name,  but  did  not  promise  that  he  would  then 
or  thereafter  convey  the  same  to  defendants,  and  that  he  never 
did  convey  the  title  to  them  or  either  of  them ;  that  plaintiffs 
claim  as  devisees  of  said  James  Eva,  deceased,  and  "plaintiffs 
are  the  owners  of  said  real  property,  and  are  seized  in  fee 
of  the  legal  title  thereto  and  the  whole  thereof."  As  con- 
clusions of  law,  the  court  found  that  defendants  are  not  the 
owners  of  the  land  nor  seized  in  fee  of  all  or  any  part  thereof, 
and  that  plaintiffs  are  the  owners  and  seized  in  fee  of  the 
whole  thereof;  that  defendants  are  not  entitled  to  judgment 
on  their  equitable  defense  interposed  by  their  answer  and 
cross-complaint,  but  that  plaintiffs  are  entitled  to  judgment 
thereon.  Judgment  passed  for  plaintiffs,  adjudging  that 
"plaintifBs  are  the  owners  seized  in  fee  of  said  lands  and 
premises  and  the  whole  thereof;  that  defendants  are  not  en- 
titled to  judgment  upon  their  equitable  defense  interposed 
in  this  action,  but  that  plaintiffs  are  entitled  to  judgment" 
thereon.  Defendants  appeal  from  the  judgment  on  the  judg- 
ment-roll alone. 

The  points  made  by  appellants  are,  that  there  is  neither 
finding  of  fact  nor  judgment  determining  the  issue  of  right 
of  possession  or  of  damages,  and  the  court  therefore  failed  to 
find  on  a  material  issue  (citing  O'Brien  v.  O'Bncn,  124  Cal. 
422) ;  and  that  there  can  be  but  one  final  judgment,  and  a 
judgment  which  determines  "as  to  one  or  a  portion  of  the 
issues  only  is  premature  and  contrary  to  the  course  of  law." 
(Citing  Fox  v.  Hale  &  Nor  cross  S.  M.  Co,,  112  Cal.  568;  White 
V.  White,  130  Cal.  597,^  and  other  cases.) 

So  far  as  any  right  asserted  by  defendants  is  concerned, 
the  court  made  complete  findings  against  defendants.  They 
claimed  the  title  and  possession  and  right  of  possession  upon 
an  alleged  verbal  gift,  and  not  otherwise.  The  findings  and 
judgment  clearly  negative  these  issues.  The  court  further 
found,  and  also  adjudged,  that  plaintiffs  are  the  owners  and 
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»d2€d  in  fee  of  the  land.  The  findings  are  sufficient  to  sup- 
port the  judgment,  and  contain  nothing  inconsistent  with  it. 
The  cause  is  here  on  the  judgment-roll  alone.  It  will  not  he 
presumed  against  the  correctness  of  the  judgment  that  there 
was  evidence  upon  a  point  in  respect  to  which  there  is  no 
finding.  In  Wise  v.  Burton,  73  Cal.  175,  the  rule  was  stated 
as  follows:  ''This  court  will  not  reverse  for  want  of  a  finding 
on  an  issue,  where  there  is  no  evidence  in  relation  to  such 
issue.'*  (See  Himmelman  v.  Henry,  84  Cal.  104;  Gregory  v. 
Gregory f  102  Cal.  52.)  In  the  recent  case  of  Kaiser  v.  Dalto, 
140  Cal.  167,  the  court  said :  ''It  is  also  settled  that  the  failure 
to  find  upon  an  issue  will  not  be  ground  for  reversing  a  judg 
ment  otherwise  correct,  unless  it  appears  by  statement  or  bill 
of  exceptions  that  evidence  was  given  upon  such  issue." 

Whether  plaintiffs  have  by  the  judgment  obtained  all  the 
relief  to  which  they  are  entitled  or  are  seeking,  or  can  in  this 
action  have  further  relief,  are  questions  which  do  not  now 
concern  us.  It  is  clear  that  under  the  rule  above  stated  ap- 
pellants are  not  entitled  to  have  the  judgment  reversed,  and 
we  therefore  advise  that  it  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
ig  affirmed.    McFarland,  J.^  Lorigan,  J.,  Henshaw,  J. 


[S.  P.  No.  2938.    Department  Two. — October  31,  1904.] 

W.  W.  MONTAGUE  &  CO.,  Respondent,   v.   JOHN    FUR- 
NESS  et  al.,  Appellants. 

Building  Contract — ^Void  Bond  of  Ck)NTRACTOB — Unconstitutional 
Section  or  Code. — Section  1203  of  the  Code  of  Civil  Procedure 
is  uncrxistitutioiial,  and  a  bond  given  in  pursuance  of  it  under  a 
building  contract  is  void,  and  cannot  be  upheld  as  a  common-law 
obligation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham, 
Judge. 
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The  faets  are  stated  in  the  opinion. 
Alexander  O.  Eells,  for  Appellants. 
W.  H.  linf orth,  for  Bespondent 

GRAY,  C. — ^Thifl  action  is  brought  against  a  building  con- 
tractor and  his  sureties  upon  a  bond  alleged  in  the  complaint 
to  have  been  ''given  under  and  in  pursuance  of  the  provisions 
of  section  1203  of  the  Code  of  Civil  Procedure  of  this  state." 
Plaintiff  seeks  to  recover  the  amount  due  it  from  the  con- 
tractor, Fumess,  for  certain  materials  furnished  by  plain- 
tiff for  use  in  constructing  the  building  to  which  the  bond 
relates.  The  plaintiff  had  judgment  against  all  the  defend- 
antSy  and  the  sureties  on  the  bond  appeal  from  said  judgment. 

The  said  section  1203  of  the  Code  of  Civil  Procedure  is  un- 
constitutional, and  the  bond  having  been  given  in  pursuance 
of  it  cannot  be  upheld  even  as  a  common-law  obligation,  and 
is  void.  Therefore,  the  sureties  on  it  were  not  liable.  It  was 
so  held  in  the  two  recent  cases  of  San  Francisco  Lumber  Co. 
V.  Bibb,  139  Cal.  193,  and  a  case  of  the  same  title,  139  Cal.  I 

325.  In  both  of  these  cases  the  action  was  upon  the  identical 
bond  sued  on  here,  by  parties  furnishing  material  just  as  in 
this  case.    The  decisions  in  those  cases  dispose  of  the  only  i 

question  that  need  be  decided  on  this  appeal — ^to  wit,  the 
constitutionality  or  unconstitutionality  of  said  section  1203 
of  the  Code  of  Civil  Procedure.  Nothing  need  be  here  added 
to  what  is  said  in  those  cases. 

We  advise  that  the  judgment  be  reversed. 

Cooper,  C.|  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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[8.  F.  No.  3111.    Department  Two.— Oetober  31,  1904.] 

EBWIN  M.  COOPER,  Executor  of  John  H.  Lochhead,  De- 
ceased, Appellant,  v.  SPRING  VALLEY  WATER 
WORKS,  Respondent. 

Obobb  GbULMTiNG  Nsw  TeiaIi — iNsxTivioiBMcnr  09  EviDXNaE — SxTPPOBV  or 
GsNXRAL  Obdxr. — Where  the  motion  for  a  new  trial  was  upon  all 
of  the  Btatatory  grounda,  a  general  order  granting  a  new  trial 
which  ean  be  supported  on  the  ground  of  the  insufficienej  of  the 
evidence  to  sustain  the  verdict  will  not  be  disturbed  upon  appeal. 

Idw — ^Verdict  against  Weight  or  Evidbngx — Conflict — ^Disobetion  or 
JuDGK— BxviEW  UPON  APPEAL. — The  judge  of  the  trial  eourt  has 
dlMretion  to  grant  a  new  trial  on  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence,  notwithstanding  a  conflict 
therein,  and  its  order  granting  the  same  will  not  be  disturbed  where 
no  abuse  of  discretion  appears. 

&>.— AonoN  roE  Gonvzbsion  or  Stock— Indorsement— Consideration 
— ^Pledge — New  Trial  Properly  Granted. — In  an  action  by  an 
executor  against  the  corporation  defendant  for  conversion  of  stock 
belonging  to  the  testator,  where  the  evidence  showed  that  it  was 
regularly  indorsed  in  bis  handwriting,  and  was  transferred  bj  the 
holder  to  a  bank  as  security  for  money  borrowed,  and  the  verdict 
was  for  the  plaintiff  on  the  ground  that  the  shares  were  wrongfully 
taken  by  the  holder,  who  directly  testified  that  the  stock  was 
indorsed  and  delivered  to  him  by  the  testator  in  payment  for  pro- 
fessional services,  the  eourt  properly  granted  a  new  trial,  notwith- 
standing conflicting  evidence  that  such  services  were  gratuitously 
given* 

Id. — ^DcPEOPSR  Admission  of  Negative  Testimony. — In  such  action  the 
eourt  improperly  admitted  testimony  that  the  deceased  had  never 
told  eertain  witnesses  that  he  had  transferred  the  stock,  and  that 
the  physician  never  told  the  witnesses  that  the  stock  had  been 
transferred  to  him.  They  were  not  called  upon  to  speak  thereof  to 
third  persons. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  Frank 
J.  Muiasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  C.  Sharpstein,  for  Appellant 

1£  B.  Kellogg,  for  Respondent 
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McFABLAND,  J. — This  is  an  action  brought  by  plahvi.'2 
as  executor  of  the  last  will  of  John  H.  Lochhead,  deceased,  co 
recover  of  the  defendant  the  value  of  forty  shares  of  its 
capital  stock  alleged  to  have  been  wrongfully  converted  by 
defendant.  The  jury  returned  a  verdict  for  plaintiff  in  the 
sum  of  $4,080  with  interest.  Defendant  made  a  motion  for  a 
new  trial,  which  was  granted;  from  the  order  granting  the 
motion  plaintiff  appeals. 

The  motion  for  a  new  trial  was  made  on  all  the  statutory 
grounds,  and  the  court  did  not  intimate  what  ground  the 
order  granting  the  motion  was  based  on ;  and  unless  the  order 
cannot  be  maintained  upon  any  one  of  the  grounds  of  the 
motion  it  must  be  affirmed ;  and  assuming  that  it  was  granted 
for  insufficiency  of  the  evidence  to  support  the  verdict  there 
is  no  reason  for  disturbing  it.  In  the  matter  of  In  re  Carriger, 
104  Cal.  81,  this  court  said  as  follows:  "When  the  judge  of 
a  trial  court  is  satisfied  that  a  verdict  is  not  warranted  by  the 
evidence  he  should  set  it  aside ;  and  when  he  does  so  his  order 
granting  a  new  trial  will  not  be  reversed  unless  it  appears  to 
this  court  that  he  had  no  reasonable  and  just  ground  for  hold- 
ing that  the  verdict  was  against  the  weight  of  the  evidence. 
The  mere  fact  that  there  is  some  conflicting  evidence  on  the 
points  at  issue  does  not  preclude  him  from  exercising  the 
supervisory  power  of  granting  a  new  trial  which  is  clearly 
given  him."  (Citing  cases.)  This  language  is  directly  ap- 
plicable to  the  case  at  bar. 

It  is  averred  in  the  complaint  that  the  deceased  died  on  the 
4th  of  May,  1899,  and  that  at  the  time  of  his  death  he  **was 
lawfully  possessed  of  forty  shares  of  the  capital  stock  of  the 
defendant  designated  on  the  books  of  defendant  as  certifi- 
cate No.  20,484."  But  the  undisputed  facts  are,  that  at  the 
time  of  his  death  this  certificate  of  stock,  regularly  indorsed 
in  the  handwriting  of  deceased,  was  in  the  possession  of  Dr. 
George  M.  Terrill,  who  afterwards  transferred  it  to  the  First 
National  Bank  of  San  Francisco  as  security  for  money  loaned 
him  by  the  bank,  with  authority  to  have  the  stock  transferred 
to  the  bank;  and  the  respondent  afterwards  took  up  the  old 
certificate  and  issued  a  new  one  for  the  said  forty  shares  to 
the  said  bank.  The  issue  in  the  case,  as  asserted  by  appellant 
at  the  time  of  the  trial  and  presented  to  the  jury  by  the 
court's  instructions,  which  were  not  objected  to  and  to  whu  h 


Digitized  by  VjOOQIC 


Oct  1904.]      GooPEB  V.  Spring  Valley  Watbb  Works.     209 

no  exception  was  taken,  was  whether  Dr.  Terrill  was  the  law- 
ful owner  of  the  said  stock  or  whether  he  had  obtained  pos- 
session of  it  wrongfully.  In  the  opening  statement  to  the 
jury,  counsel  for  appellant  said  that  plaintiflF  would  intro- 
duce evidence  tending  to  show  "that  this  stock  was  taken  by 
Dr.  Terrill  from  Dr.  Lochhead's  possession  without  Dr.  Loch- 
head's  knowledge  or  consent;  in  other  words,  that  it  was 
stolen.**  The  court  instructed  the  jury  that  *'If  you  believe 
that  Qeorge  M.  Terrill  was  in  possession  of  this  certificate 
indorsed  and  had  such  possession  before  the  death  of  Dr. 
Lochhead  without  stealing  or  finding  the  same,  the  court  in- 
structs you  that  there  is  no  evidence  that  such  possession  was 
not  rightful,  and  the  presumption  is  that  it  was  rightful,  and 
if  there  was  an  understanding  between  Terrill  and  Loch- 
head that  Terrill  owned  the  certificate,  or  was  authorized  to 
pledge  it  for  his  own  benefit,  then  the  assignment  thereof  by 
Terrill  to  the  First  National  Bank  was  lawful  as  a  pledge, 
and  the  defendant  should  receive  a  verdict  at  your  hands," 
— and  further,  "The  court  instructs  you  that  in  order  to  es- 
tablish the  theft  of  the  stock  by  Terrill,  the  plaintifl?  must 
produce  satisfactory  evidence  of  grand  larceny."  Now, 
about  the  only  direct  evidence  as  to  this  issue  was  the  testi- 
mony of  Dr.  Terrill.  We  will  not  undertake  to  give  his  testi- 
mony, in  full,  but  will  notice  enough  of  it  to  show  its  general 
character.  He  testified  that  he  was  a  physician  and  surgeon 
and  attended  the  deceased  professionally  for  about  eight  or 
nine  years  previous  to  his  death ;  that  during  the  two  years, 
or  a  year  and  a  half,  before  his  death  "he  had  organic  trouble 
called  angina  pectoris,  a  disease  of  the  heart,  suffering  from 
«evere  spasmodic  pains  in  the  heart;  this  disease  depresses 
the  system  and  is  a  dangerous  disease ;  I  had  to  remain  some- 
times three  or  four  hours  at  a  time  with  him,  he  did  not  want 
me  to  go  away ;  I  relieved  his  pains  and  he  did  not  want  me 
to  leave  him;  he  finally  died  of  this  disease.  ...  In  fact,  I 
gave  up  my  vacation  for  the  summer,  he  begged  me  not  to 
go  away."  He  further  testified  that  in  January,  1899,  the 
deceased  indorsed  the  certificate  of  stock  and  delivered  it  to 
him  in  payment  of  his  professional  services,  the  deceased  re- 
serving the  right  to  have  the  dividends  thereon  during  his 
lifetime,  which  were  paid  to  him  until  his  fi«*at>i.  ^r^^  ♦^->- 
before  that  tima  **!%»  Tu^\.\.^i  ^^^^  upofeen  to  me  repeatedly 
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about  my  seryices  and  compensating  me  for  the  same. ' '  There 
was  some  conflicting  evidence,  consisting  mainly  of  testimony 
of  witnesses  of  declarations  of  Dr.  Terrill  tending  to  show  that 
he  was  giving  his  services  to  the  deceased  gratuitously;  but 
considering  the  direct  testimony  of  Dr.  Terrill,  the  undis- 
puted fact  that  he  was  in  possession  of  the  certificate  regu- 
larly indorsed,  together  with  the  other  evidence  in  the  case, 
there  is  no  warrant  whatever  for  here  holding  that  the  court 
below  abused  its  discretion  in  granting  the  new  trial.  There- 
fore, the  order  appealed  from  must  be  afi&rmed. 

We  do  not  deem  it  necessary  to  notice  the  various  other 
points  made  by  respondent.  Many  of  them  are  not  of  any 
very  great  importance  and  may  not  arise  again.  It  is  proper 
to  say,  however,  that  the  court  should  have  ruled  out  the  testi- 
mony offered  by  appellant  that  the  deceased  had  never  told 
certain  witnesses  that  he  had  transferred  the  stock  and  that 
Dr.  Terrill  had  never  told  the  witnesses  that  the  stock  had 
been  transferred  to  him.  We  see  no  relevancy  or  pertinency 
in  this  testimony.  People  are  not  called  upon  to  speak  of 
such  transactions  to  third  persons,  and  usually  do  not 

The  order  appealed  from  is  afSrmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


[8.  F.  ITo.  8049.    Department  Two. — ^November  1,  1004.] 

STEPHEN  H.  EISDON,  Respondent,  v.  ENOCH  YATES, 

Appellant 

Assault  and  Battebt  —  CiTn«  Acnoir  —  Amxmdb)  Answb  —  Bxlt- 
DxrBNsx — Obdsb  SrsiKniG  Odt — Cusi  of  Eutoa— AiaLowanoi  upon 
BiQUXST  BiroBX  JuBT— PBiST7MPnoHS.^In  B  dvil  aetion  for  dam- 
ages for  an  anaalt  and  batteiy,  where  the  defenda&t,  without  leaye 
of  eonrt,  filed  an  amended  answer  setting  np  a  plea  of  self-defense, 
whieh  was  stricken  oat  on  motion  on  the  day  of  trial,  but  was 
allowed  to  be  filed  on  request  made  before  the  jnry,  anj  error  in 
fftriking  out  the  answer  was  eared  hy  sueh  request;  and  it  cannot 
be  held  that  the  defendant  was  injured  in    the  eyes  of  the  jury 
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bj  hariiig  to  make  eueh  request  before  them,  but  It  must  be  pre- 
Bomed  tbat  the  jury  did  their  dn^  and  decided  the  qnestion  of  faet 
under  the  instructions  of  the  court  upon  the  pleadings  as  thej  then 


Id.  —  EviDEMoi  —  Plka  cm  Qvu/rr  nr  Cbihinal  Case  —  Adiobsiom  — 
QuAUTYiNO  Deolabjltion  Ezoludxd — Pbbjtidigul  Sbbob. — ^A.  plea 
of  guilty  in  a  criminal  case  in  regard  to  the  same  assault  and  bat- 
tezy  is  not  condusiyei  and  does  not  estop  the  defendant  in  a  civil 
action  therefor.  It  has  merely  the  effect  of  an  oral  admission,  and 
is  governed  by  the  rules  applicable  thereto.  Where  the  plea  of 
guilty  was  introduced  by  the  plaintiff  from  the  justice's  docket, 
it  Tras  prejudicial  to  refuse  to  allow  evidence  of  sJl  that  was  said 
by  the  defendant  when  he  made  the  plea  qualifying  the  admission, 
where  the  evidence  was  sharply  conflicting  as  to  whether  the  plain- 
tiff was  or  was  not  the  aggressor  in  striking  the  first  blow. 

Id.— Amendment  to  Obviate  Objection  to  Evidence — Onvs  not  Bb- 
NEWED — Estoppel. — Where  an  amendment  was  allowed  upon 
defendant's  request  to  obviate  an  objection  to  evidence  bearing  on 
the  qnestion  of  who  was  the  first  aggressor,  the  offer  of  which  was 
not  renewed  after  the  amendment,  he  cannot  be  permitted  to  ask 
this  court  to  review  the  original  ruling. 

Id. — ^Inappligablb  Insteuotions. — Instructions,  though  abstractly  cor- 
rect, should  not  be  given  if  thej  are  inapplicable  to  the  evidence 
and  may  mislead  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    S.  K  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion. 

F.  E.  Johnston,  H.  L.  Johnston,  and  L.  E.  Johnston,  for 
Appellant. 

T.  B.  Hutchinson,  for  Eespondent 

COOPEB,  C. — ^This  aetion  was  brought  to  recover  damages 
for  an  assault  and  battery  committed  upon  plaintiff  by  de- 
fendant. The  jury  returned  a  verdict  for  plaintiff,  upon 
which  judgment  was  duly  entered.  Defendant  prosecutes  this 
appeal  from  the  judgment  on  the  judgment-roll  and  a  bill  of 
exceptions.  The  bill  of  exceptions  shows  that  the  evidence 
was  oonflieting,  and  it  is  conceded  that  there  is  sufficient  evi- 
dence to  sustain  the  verdict.  Several  errors  are  claimed  as  to 
rulings  of  the  court  and  in  giving  instructions.  This  discus- 
sion will  be  confined  only  to  the  matters  deemed  material. 

More  than  ten  days  after  the  defendant  had  served  his 
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original  answer,  and  on  the  day  set  for  trial,  the  defendant 
filed  with  the  clerk  and  served  upon  plaintiff's  attorney  an 
amended  answer,  in  which  he  set  forth  af&rmatively  an  addi- 
tional defense,  that  the  alleged  assault  and  battery  was  com- 
mitted in  self-defense.  After  the  case  was  caUed  for  trial 
and  the  jury  impaneled,  the  court,  on  motion  of  plaintiff's 
attorney,  made  an  order  striking  the  amended  answer  from 
the  files,  upon  the  ground  that  it  had  been  filed  without  per- 
mission of  the  court. 

Defendant  contends  that  he  had  the  right  under  section 
472  of  the  Code  of  Civil  Procedure  to  amend  his  answer  once 
of  course  without  permission  of  the  court.  It  is  not  necessary 
to  decide  the  question  as  to  the  ruling  in  striking  out  the 
answer.  If  any  error  was  committed,  it  was  cured  by  the  court 
upon  defendant's  request  making  an  order  permitting  the 
amended  answer  to  be  filed.  It  was  filed,  the  case  was  tried 
upon  the  issues  raised  by  it,  and  it  is  now  in  the  record.  We 
cannot  hold,  as  contended  by  defendant,  that  the  fact  of  de- 
fendant having  to  ask  the  court  in  the  presence  of  the  jury  for 
leave  to  file  his  amended  answer  injured  his  case  in  the  eyes 
of  the  jury.  The  jurors  are  not  supposed  to  know  or  interest 
themselves  with  questions  of  law  raised  before  the  court  during 
the  trial.  If  every  ruling  made  by  the  court  in  the  presence 
and  hearing  of  the  jury  could  be  investigated  as  to  whether 
or  not  it  might  possibly  have  injured  the  rights  of  one  of  the 
parties,  and  thus  be  made  the  ground  for  reversing  a  case, 
there  would  be  few  verdicts  that  would  stand.  We  must  pre- 
sume that  the  jury  did  its  duty  and  decided  the  question  of 
fact  under  the  instructions  of  the  court  upon  the  pleadings 
as  they  are.  Verdicts  are  not  to  be  set  aside  for  lights  trivial, 
or  imaginary  errors. 

The  plaintiff  called  one  Palmer,  a  justice  of  the  peace,  for 
the  purpose  of  identifying  the  record  in  a  criminal  case  of 
the  People  v.  Defendant  herein,  and  introduced  the  complaint 
in  the  criminal  action  and  the  docket  of  the  justice  showing 
that  defendant  had  pleaded  guilty  and  suffered  a  fine  for  the 
same  assault  and  battery  for  which  damages  were  recovered 
in  this  action.  Daf  Aj»/Unt  jn»i^>»t  by  cross-examination  of  the 
^..««tea  eOid  oy  nis  own  testimony  to  prove  the  entire  state- 
ment made  to  the  justice  at  the  time  defendant  pleaded 
guilty  concerning  such  plea  and  the  reasons  why  defendant 
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made  it.  In  other  words,  defendant  sought  by  several  qnes- 
tions  to  prove  the  entire  statement  in  connection  with  the  oral 
plea,  as  made  to  the  justice  at  the  time  and  entered  in  his 
docket.  The  court  sustained  the  objections  of  plaintiff  to  each 
of  the  questions  by  which  it  was  sought  to  elicit  the  full  state- 
ment. In  this  the  court  erred.  The  evidence  was  sharply 
conflicting,  the  defendant  introducing  evidence  which  if  true 
shows  that  plaintiff  was  the  aggressor  and  struck  the  first 
blow,  while  the  plaintifll  introduced  evidence  which  if  true 
shows  that  the  defendant,  without  provocation,  willfully  as- 
saulted and  beat  him.  It  was  thus  for  the  jury  to  determine 
where  the  truth  lay,  and  they  were  to  do  this  from  seeing 
and  hearing  the  witnesses  and  from  all  the  competent  facts 
and  circumstances  in  the  case.  Now,  the  record  of  the  plea 
of  guilty  and  judgment  of  conviction  in  the  justice  court  was 
not  conclusive,  and  did  not  estop  the  defendant  in  the  civil 
case.  If  defendant  had  been  acquitted  in  the  justice  court 
on  a  plea  of  "Not  guilty"  he  would  not  have  been  permitted 
to  introduce  the  record  or  prove  such  fact  in  this  case  as  a  bar. 
This  for  the  reason  that  the  criminal  proceeding  was  by  the 
state,  and  this  plaintiff  was  not  a  party  to  it.  Therefore,  the 
judgment  in  a  criminal  suit  cannot  be  used  in  a  civil  action 
to  establish  the  facts  on  which  such  judgment  rests.  But 
where  a  defendant  has  pleaded  guilty  in  a  criminal  case  the 
plea  and  judgment  are  received  in  evidence  as  an  admission, 
but  not  as  conclusive.  **It  is  therefore  to  be  treated  accord- 
ing to  the  principles  governing  admissions,  to  which  class  of 
evidence  it  properly  belongs."  (1  Qreenleaf  on  Evidence, 
16th  ed.,  sec.  527a.}  If  an  admission  is  testified  to  by  a  wit- 
ness against  a  party,  such  party  has  the  right  in  cross-exam- 
ination to  bring  out  the  whole  of  what  was  said  in  direct  con- 
nection with  and  pertaining  to  the  admission.  In  this  case 
the  plaintiff  was  in  effect  allowed  to  prove  that  defendant 
said  or  admitted  that  he  was  guilty  of  an  assault  and  battery 
upon  plaintiff.  This  admission  may  have  turned  the  scale 
and  caused  the  jury  to  disregard  all  the  defendant's  testi- 
mony. The  plaintiff  was  allowed  to  put  in  evidence  the  part 
of  the  conversation  or  declaration  to  the  justice  which  in 
law  amounted  to  an  admission.  The  defendant  was  not  al- 
lowed to  show  that  he  stated  other  facts  at  the  time  which 
showed  that  it  was  not  an  unqualified  admission.     The  state- 
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ment  of  defendant  in  the  form  of  an  admission  to  the  justice 
was  allowed  for  the  purpose  of  corroborating  the  evidence  of 
plaintiff;  the  statement  of  defendant,  if  such  statement  was 
made,  that  plaintiff  struck  the  first  blow,  was  not  allowed  to 
go  to  the  jury.  It  is  certainly  evident  that  this  was  receiving 
evidence  only  on  one  side  of  the  controven^.  The  plaintiff 
was  not  bound  to  offer  in  evidence  the  admission  made  be- 
fore the  justice,  but  having  done  so  the  defendant  was  en- 
titled to  the  whole  of  the  declaration  or  admission.  The  fact 
that  the  justice  wrote  down  part  of  it  in  his  docket  makes  no 
difference.  It  was,  after  being  written  in  the  docket  by  the 
justice,  but  an  oral  admission  of  defendant.  The  entry  by 
the  justice  was  only  the  conclusion  or  opinion  of  the  justice 
as  to  the  effect  of  what  defendant  said.  The  question  is.  Did 
the  defendant  in  words  admit  his  guilt  before  the  justice? 
If  he  did,  what  were  the  words  and  what  did  he  say  t  When 
a  part  of  a  declaration  or  conversation  is  given  in  evidence  by 
one  party,  the  whole  on  the  same  subject  may  be  inquired  into 
by  the  other.    (Code  Civ.  Proc,  sec.  1854.) 

It  is  said  in  Greenleaf  on  Evidence  (voL  1,  sec.  201) :  "We 
are  next  to  consider  the  effect  of  admissions  when  proved. 
And  here  it  is  to  be  first  observed  that  the  whole  admission  is 
to  be  taken  together ;  for  though  some  part  of  it  may  contain 
matter  favorable  to  the  party  and  the  object  is  only  to  ascer-' 
tain  that  which  he  has  conceded  against  himself,  for  it  is  to 
this  only  that  the  reason  for  admitting  his  own  declaration 
applies, — namely,  the  great  probability  that  they  are  true; 
yet,  unless  the  whole  is  received  and  considered,  the  true 
meaning  and  import  of  the  part  which  is  good  evidence 
against  him  cannot  be  ascertained.  .  .  .  But  though  the  whole 
of  what  he  said  at  the  time  and  relating  to  the  same  subject 
may  be  given  in  evidence,  yet  it  does  not  follow  that  all  the 
parts  of  the  statement  are  to  be  regarded  as  equally  worthy 
of  credit;  but  it  is  for  the  jury  to  consider  under  all  the  cir- 
cumstances how  much  of  the  whole  statement  they  deem 
worthy  of  belief,  including  as  well  the  facts  asserted  by  the 
party  in  his  own  favor  as  those  making  against  him.'' 

The  importance  of  having  all  that  was  said  with  reference 
to  the  subject-matter  is  well  illustrated  in  Erskine's  cele- 
brated argument  in  Stocksdale's  trial  (22  How.  St  Tr.  257), 
where  he  employs  Algernon  Sidney's  famous  illustration  of 
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what  might  be  a  criminal  charge  against  the  publisher  of  the 
Bible  for  printing  **  (The  fool  hath  said  in  his  heart)  there 
IB  no  God."  The  words  "there  is  no  Gk>d"  without  the  con- 
text might  be  selected  and  the  publisher  indicted  for  blas- 
phemy. 

In  the  Queen's  case  (2  Brod.  ft  B.  287)  it  was  held  by  the 
House  of  Lords  that  where  a  few  lines  of  a  letter  were  ex- 
hibited to  a  witness,  the  cross-examination  might  bring  out 
the  whole  of  the  letter.  It  was  there  said  that  if  the  whole 
letter  could  not  be  put  in  evidence  ''thus  the  court  may  never 
be  in  possession  of  the  whole,  though  it  may  happen  that  the 
whole,  if  produced,  may  have  an  effect  very  different  from 
that  which  might  be  produced  by  a  statement  of  a  part." 

In  Johnson  v.  Powers,  40  Yt.  612,  it  is  said:  ''The  object  of 
the  party  using  such  declarations  or  admissions  agaiust  the 
party  who  made  them  is  only  to  ascertain  that  which  he  con- 
ceded against  himself,  yet,  unless  the  whole  is  received  and 
considered,  the  true  meaning  and  import  of  the  part  which  is 
in  evidence  against  him  cannot  be  ascertained.  It  is  there- 
fore a  rule  of  evidence  that  the  whole  declaration  or  admis- 
sion of  the  party  made  at  one  time  shall  be  taken  together, 
but  the  jury  are  at  liberty  to  believe  a  portion  and  disbelieve 
the  other,  as  they  are  of  all  evidence." 

It  was  said  by  Abbott,  C.  J.,  in  2  Dowl.  &  E.  361 :  "It  is  at 
all  times  a  dangerous  thing  to  admit  a  portion  only  of  a  con- 
versation in  evidence,  because  one  part  taken  by  itself  may 
bear  a  very  different  construction  and  may  have  a  very  dif- 
ferent tendency  to  what  would  be  produced  if  the  whole  were 
heard;  for  one  part  of  a  conversation  will  frequently  serve 
to  qualify  and  explain  the  other." 

The  same  rule  was  applied  by  this  court  where  one  party 
read  an  extract  from  testimony  of  the  witness  given  by  him 
in  a  previous  judicial  proceeding,  and  the  court  held  that  the 
other  party  might  introduce  in  evidence  the  whole  of  such 
testimony.     (Eoiart  v.  Terrill,  68  Cal.  12.) 

In  the  later  case  of  Oranite  Oold  Mine  Co.  v.  Moffinness, 
118  CaL  134,  the  rule  is  thus  stated:  "We  think  the  general 
rule  is  well  established  that  an  entire  admission  must  be 
taken  together.  This  is  essential  to  enable  the  court  or  jury 
to  judge  of  the  true  extent  of  the  admission,  which,  when 
taken  entire,  will  often  have  a  different  import  from  that 
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which  a  partial  account  may  convey."  Our  attention  is 
called  to  the  cases  of  Boot  ▼.  Sturdivant,  70  Iowa,  55,  and 
Hauser  v.  Oriffiths,  102  Iowa,  215,  which  hold  the  other  way, 
but  the  reasoning  of  these  cases  does  not  commend  them  to 
us.  We  think  they  are  not  in  accord  with  the  best-considered 
cases.  Nor  can  we  say  the  rulings  in  this  case  were  not  preju- 
dicial. It  may  have  been  that  the  admission  as  shown  by 
the  justice's  docket  was  deemed  by  the  jury  to  be  of  great 
weight,  and  of  more  force  than  all  the  testimony  of  defendant 
on  the  trial. 

The  defendant  was  a  witness  in  his  own  behalf,  and  he 
claimed  and  testified  that  plaintiff  was  the  aggressor  and 
struck  the  first  blow.  He  was  asked  in  direct  examination 
what  had  been  the  relations  between  himself  and  plaintiff  up 
to  Che  time  of  the  alleged  assault  and  battery.  Counsel  stated 
that  the  question  was  asked  for  the  purpose  of  showing  who 
was  the  aggressor.  Counsel  for  plaintiff  objected  to  the  ques- 
tion upon  the  ground  that  it  was  irrelevant,  incompetent,  and 
not  within  the  pleadings,  as  no  justification  had  been  pleaded. 
The  court  sustained  the  objection,  and  the  ruling  is  claimed 
to  be  erroneous. 

The  record  shows  that  immediately  after  the  ruling  the 
defendant  asked  permission  of  the  court  'Ho  amend  his  an- 
swer so  as  to  permit  the  evidence  offered  to  be  introduced." 

Defendant  was  granted  leave  to  amend  his  answer.  He  did 
amend  it  by  setting  up  aflSrmatively  that  plaintiff  was  the 
aggressor  and  first  assaulted  the  defendant.  He  does  not 
appear  to  have  renewed  his  attempt  to  get  the  evidence  before 
the  court.  The  question  was  not  again  asked  of  the  witness. 
Under  such  circumstances  we  would  not  hold  the  ruling  erro- 
neous, conceding  the  evidence  to  be  competent  and  material. 
If  the  defendant  after  obtaining  leave  to  amend  his  answer  so 
as  to  make  the  evidence  admissible  under  the  views  of  the 
trial  judge  did  not  take  the  trouble  to  renew  his  offer,  he  can- 
not be  permitted  to  ask  this  court  to  review  the  case  on  the 
niling.  He  took  the  trouble  to  place  his  pleadings  in  shape 
to  obviate  the  objection,  but  does  not  appear  to  have  deemed 
the  matter  of  sufficient  importance  to  renew  his  offer. 

Objection  is  made  to  several  instructions  the  effect  of  which 
was  to  tell  the  jury  that  before  a  party  can  use  force  to  eject 
a  trespasser  from  his  lands  he  must  din^ct  the  trespasser  to 
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removey  give  him  sufficient  time  to  do  so,  and  then,  if  he  does 
not  remove,  no  more  force  can  be  used  than  is  reasonably 
necessary  to  remove  him.  These  instructions  are  not  objected 
to  as  propositions  of  law,  but  defendant  claims  that  there  is 
no  evidence  tending  to  show  that  the  injuries  received  by 
plaintiff  were  received  by  him  by  reason  of  any  attempt  on 
the  part  of  defendant  to  eject  him  as  a  trespasser  from  the 
premises. 

We  find  no  evidence  in  the  record  to  which  the  instructions 
are  applicable.  The  defendant  placed  his  defense  entirely 
upon  the  theory  that  the  assault  and  battery  upon  plaintiff 
was  done  by  defendant  in  self-defense.  The  instructione 
may  have  misled  the  jury,  and  should  not  have  been  given. 
While  it  is  not  necessary  to  hold  that  the  instructions  of  them- 
selves would  be  sufficient  error  to  justify  a  reversal  of  the  case, 
it  would  be  safer  not  to  give  them  upon  a  retrial,  unless  there 
should  be  evidence  to  which  they  would  be  applicable. 

We  advise  that  the  judgment  be  reversed. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[8.  F.  No.  2029.     Department  Two. — ^Noyember  2,  1904.] 

HOME  SECURITY  BUILDING  AND  LOAN  ASSOCIA- 
TION  OP  ALAMEDA  COUNTY,  Respondent,  v. 
WESTERN  LAND  AND  TITLE  COMPANY  et  al., 
Defendants;  B.  KELSEY,  Appellant. 

Partition — ^Plbadiko — SumonNCT  o»  Description — Friyolous  Ap- 
peal— ^Damages. — Where  the  description  of  the  property  in  a  com- 
plaint in  partition  is  sufficient  tinder  the  rule  in  all  jurisdictions, 
and  long  settled  in  this  state,  upon  appeal  from  an  interlocutoi7 
judgment  involving  onlj  a  demurrer  for  uncertainty  in  the  descrip- 
tion the  judgment  will  be  affirmed  with  damages  for  a  frivolous 
appeal. 

APPEAL  from  an  interlocutory  judgment  of  the  Superior 
Court  of  Alameda  County.     John  Ellsworth,  Judge. 
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The  facts  are  stated  in  the  opinion. 
J.  H.  Smith,  for  Appellant 
J.  B.  Richardson,  for  Respondent 

COOPER,  C. — ^Defendants  filed  a  demnrrer  to  the  com- 
plaint, which  was  for  partition,  npon  the  ground,  among 
others,  that  it  ''is  uncertain  in  this,  that  it  cannot  be  deter- 
mined from  the  complaint  where  the  property  sought  to  be 
described  in  the  complaint  is  situate." 

The  demurrer  was  overruled  and  an  interlocutory  judg- 
ment entered.  Defendant  Kelsey  prosecutes  this  appeal  from 
the  judgment  and  claims  that  the  court  erred  in  overruling 
the  demurrer,  his  sole  point  being  that  the  complaint  does 
not  contain  a  sufScient  description  of  the  property  sought  to 
be  partitioned. 

The  description  is  as  follows:  "Situate  in  Oakland  Town- 
ship, county  of  Alameda,  state  of  California,  and  described 
as  follows,  to  wit:  The  westerly  one-half  of  lot  nine  (9)  in 
block  D  as  the  same  is  delineated  and  so  designated  on  a  cer- 
tain plat  entitled  'Map  of  Klinknerville  Tract,'  filed  March 
21,  1899,  in  the  office  of  the  county  recorder  of  Alameda 
County,  California." 

The  description  is  sufficient  under  the  rule  in  all  jurisdic- 
tions and  long  settled  in  this  state.  The  judgment  should  he 
affirmed,  with  one  hundred  dollars  damages  against  appel- 
lant for  a  frivolous  appeal. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed,  with  one  hundred  dollars 
damages  against  appellant  for  a  frivolous  appeal. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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[8.  F.  No.  8882.    Department  Two. — ^Noyember  8,  1904.] 

WILLIAM  GRANT,  AppeUant,  v.  W.  D.  BANNISTER, 
DAVID  HBARFIBLD,  EDWARD  MURPHY,  SHER- 
MAN  WETMORE,  JAMES  McCORMICK,  B.  A. 
OQDBN,  and  THE  VINE  SPRING  MINING  COM- 
PANY, a  Corporation,  Respondents. 

OiDSB  Chamgikq  Vkkue-— BBsn>XNOB  or  DsTEMDANTS — OoNVXNixNaB  or 
WiTNBSsxs — ^Pbesumftionb  uton  Appeal — ^Disgbetion. — ^All  pre- 
■iimptioiiB  upon  appeal  are  in  favor  of  an  order  changing  the  place 
of  triaL  Where  the  motion  was  made  on  the  ground  that  all  the 
defeadante  save  one  were  residents  of  the  county  to  which  the  yenue 
was  changed,  and  that  he  was  not  a  proper  or  necessary  party  to 
the  action,  and  also  on  the  ground  that  the  conyenience  of  witnesses 
and  the  ends  of  justice  would  be  promoted  by  the  change,  supported 
by  affidavits,  if  it  be  conceded  that  such  defendant  was  a  proper 
and  necessary  party,  the  order  may  be  supported  on  the  second 
ground  stated  in  the  motion,  and  it  will  not  be  disturbed  upon 
appeal  where  no  abuse  of  discretion  appears. 

Id.— AonoN  to  Quiet  Title  to  Stook  or  Cobpobation  —  Place  or 
Tbansaotion — ^Besidenoe  or  Witnesses — Qenebal  ArnDATiTS  in 
Buppobt  or  O&DEB. — Where  the  action  was  brought  to  quiet  title  to 
stock  in  the  corporation  defendant  having  its  place  of  business 
i-i  the  county  to  which  the  venue  was  changed,  and  the  transactions 
involved  in  the  cause  of  action  and  defense  took  place  in  that 
eoonty,  and  the  plaintiff's  grantor  and  all  defendants  owning  stock 
reside  therein,  and  plaintiff  has  business  relations  therein,  although 
both  the  affidavits  for  defendants  and  the  counter-affidavits  of 
plaintiff  as  to  the  convenience  of  witnesses  were  too  general,  in 
merely  stating  their  residence  without  giving  their  names  and  the 
testimony  expected  from  each,  and  little  importance  would  be 
attached  to  defendant's  affidavit  had  the  motion  been  denied,  yet 
where  it  was  granted,  taking  their  affidavits  in  connection  with  the 
pleadings  and  papers  on  file,  and  the  same  general  character  of 
the  counter-affidavits,  it  cannot  be  said  that  there  was  not  sufficient 
basis  for  the  order. 

£ar— Stipulation  pob  Time  to  Plead — Motion  iob  Change  or  Yxnub. 
— ^A  stipulation  giving  to  the  defendant  further  time  to  plead  car- 
ries with  it  the  right  to  move  for  a  change  of  venue  at  the  time  of 
pleading  under  the  statute,  notwithstanding  the  allowing  of  ''addi- 
tional time  to  make  a  motion  in  said  action"  was  stricken  from  the 
stipolation. 

APPEAL  from  an  order  of  the  Superior  Court  of  Marin 
County  changing  the  place  of  trial.    P.  M.  Angellotti,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Mnllany,  Orant  ft  Gushing,  for  Appellant 

The  affidavits  for  eonyenience  of  witnesses  were  insuffi- 
cient in  not  stating  the  names  or  evidence  of  the  witnesses. 
{Cook  V.  Pendergast,  61  Gal.  77;  Loehr  v.  Latham,  15  Gal. 
419;  Anonymous,  6  Gow.  389;  Price  v.  Fort  Edwards  W. 
Works,  16  How.  Pr.  51;  People  v.  Hays,  7  How.  Pr.  249; 
American  Ex.  Bank  v.  EiU,  22  How.  Pr.  29;  Hubbard  v. 
Insurance  Co.,  2  How.  Pr.  152.)  The  right  to  change  the 
venue  was  waived.  {Heame  v.  De  Young,  111  Gal.  376 ;  Gode 
dv.  Proc,  sec.  395.)  One  of  the  defendants  residing  in 
Marin  Gounty  was  sufficient  to  defeat  the  motion  on  the 
ground  of  residence  of  the  defendants.  (Heame  v.  De 
Young,  111  Gal.  376.) 

B.  H.  Gountryman.  and  Balph  G.  Harrison,  for  Bespond- 
ents. 

The  motion  was  properly  granted  on  both  grounds.  Plain- 
tiff cannot  by  joining  an  unnecessary  party  deprive  real  de< 
fendants  who  are  non-residents  of  the  county  from  their 
right  to  change  the  venue  to  the  place  of  their  residence. 
{Say ward  v.  Houghton,  82  Gal.  630;  Brady  v.  Times-Mirror 
Co.,  106  Gal.  56.)  In  determining  the  motion  the  court  had 
the  right  to  consider  the  pleadings  in  connection  with  the 
motion.  {Lake  Shore  Cattle  Co.  v.  Modoc  L.  and  L.  Co.,  108 
Gal.  261.)  The  decision  of  the  court  on  conflicting  affidavits 
will  not  be  reviewed,  no  abuse  of  discretion  appearing. 
{Bowers  v.  Modoc  L.  and  L.  Co.,  117  Gal.  50;  Hanchett  v. 
Finch,  47  Gal.  192.)  The  statutory  right  to  make  the  motion 
was  not  waived  by  appearance  or  by  stipulation  granting 
time  to  plead.  (Gode  Giv.  Proc,  sec.  396;  Fletcher  v.  Magin- 
nis,  136  Gal.  362.) 

GOOPEB,  G. — This  action  is  brought  to  quiet  plaintiff's 
title  to,  and  have  it  adjudged  that  he  is  the  owner  of,  two 
hundred  and  fifty  shares  of  the  capital  stock  of  defendant 
corx)oration.  All  the  defendants  except  Hearfield  and  the 
corporation  are  directors  of  defendant  corporation. 

Defendants  at  the  time  of  pleading  moved  for  an  order 
changing  the  place  of  trial  from  the  county  of  Marin,  where 
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the  action  was  commenced,  to  the  county  of  Tnolnmne,  upon 
the  grounds, — 1.  That  the  county  of  Marin  is  not  the  proper 
place  for  the  trial  of  the  said  action,  for  the  reason  that  the 
residence  of  each  of  the  defendants  except  Hearfield  was  at 
the  time  the  action  was  commenced,  and  ever  since  has  been, 
in  Tuolumne  County,  and  that  while  Hearfield  was  and  is  a 
resident  of  Marin  County,  he  is  not  a  necessary  or  proper 
party  defendant,  but  was  made  such  defendant  for  the  pur- 
pose of  preventing  a  change  of  venue  from  Marin  County; 
and  2.  That  the  convenience  of  witnesses  and  the  ends  of 
justice  will  be  promoted  by  the  change.  The  motion  was 
made  and  granted  upon  the  pleadings  and  affidavits  filed  by 
the  respective  parties.  This  appeal  is  from  the  order  grant- 
ing the  motion. 

If  it  be  conceded  that  Hearfield  was  a  necessary  and  proper 
party,  the  order  may  be  sustained  on  the  second  ground  stated 
in  the  motion.  All  presumptions  are  in  favor  of  the  order  of 
the  trial  court,  and  unless  there  is  reason  to  believe  that  it 
has  abused  its  discretion  this  court  will  not  interfere.  (Han- 
chett  V.  Finch,  47  Cal.  192.) 

It  clearly  appears  that  the  transaction  out  of  which  plain- 
tiff's cause  of  action  arose,  as  weU  as  that  upon  which  de- 
fendants rely  for  their  defense,  took  place  in  the  county  of 
Tuolumne.  The  defendant  corporation  has  its  place  of  busi- 
ness there.  McPherson,  the  person  from  whom  the  plain- 
tiff claims  to  derive  his  title  to  the  shares  of  stock,  and  who 
is  necessarily  the  important  and  material  witness  outside  the 
parties,  resides  in  that  county.  All  the  defendants  who  claim 
to  be  the  owners  of  the  stock  reside  in  that  county,  and  it  is 
•-^asonable  to  suppose  that  they  will  either  be  witnesses  or  be 
present  at  the  trial  in  their  own  interest.  The  affidavit  of 
Bannister,  which  is  not  denied,  states  that  plaintiff  is  largely 
interested  in  business  in  Tuolumne  County,  and  that  he  is 
often  in  said  county  looking  after  his  private  affairs. 

Appellant  contends  that  the  affidavits  used  by  defendants 
on  their  motion  for  a  change  of  venue  are  insufficient  because 
they  contain  only  a  general  statement  'Hhat  all  the  witnesses 
in  this  case  who  are  necessary  or  material  to  the  trial  thereof, 
except  the  plaintiff,  reside  in  said  Tuolumne  County." 

The  affidavits  would  have  been  much  more  satisfactory  if 
they  had  contained  the  names  of  the  witnesses  and  the  testi- 
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mony  expected  from  each,  and  if  the  court  below  had  denied 
the  motion  we  would  attach  little  importance  to  such  affi- 
davits, had  defendants  appealed.  But  the  court  granted  the 
motion,  and  we  cannot  say  that  the  affidavits  in  connection 
with  the  pleadings  and  the  papers  on  £Qe  were  not  sufficient 
as  a  basis  for  the  order.  Particularly  is  this  so  in  face  of 
plaintiff's  only  affidavit  to  retain  the  case  in  Marin  County, 
which  contains  only  the  general  statement  "that  he  will  have 
at  least  four  witnesses,  all  of  whom  reside  either  in  San  Fran- 
cisco or  Santa  Bosa,  Sonoma  County."  All  parties  seem  to 
have  relied  upon  general  statements  in  their  affidavits,  and  we 
do  not  think  the  statements  of  one  any  more  subject  to  criti- 
cism than  the  statements  of  the  other  in  this  regard.  It  is 
stated  and  conceded  that  McPherson  is  a  material  witness, 
and  that  he  resides  in  Tuolumne  County.  Where  six  defend- 
ants and  the  only  material  witness  named  reside  in  the  county 
to  which  the  place  of  trial  is  changed,  we  cannot  say  that  the 
ends  of  justice  will  not  be  promoted  by  the  order. 

It  is  claimed  that  the  defendants  waived  their  right  to  move 
for  a  change  of  venue  for  the  reason  that  they  asked  plain- 
tiff's attorneys  for  a  written  stipulation  for  thirty  days'  addi- 
tional time  to  plead  or  move  in  said  action.  Plaintiff's  at- 
torneys refused  to  grant  further  time  to  defendants'  attor- 
neys to  move  or  make  a  motion,  but  modified  the  proposed 
stipulation  by  striking  from  it  the  words  allowing  additional 
time  to  move  or  make  a  motion  in  said  action,  thus  extending 
the  time  to  plead  only.  We  can  regard  only  the  written 
stipulation.  As  modified  it  extended  the  time  to  plead,  but 
was  silent  as  to  any  time  in  which  to  make  a  motion.  The 
statute  gave  the  defendants  the  right  to  make  the  motion  "at 
the  time  they  appeared  and  answered  or  demurred."  The 
stipulation  giving  further  time  to  plead  carried  with  it  the 
right  to  move  for  a  change  of  venue  at  the  time  of  pleading. 

We  advise  that  the  order  be  affirmed. 

Gray,  C,  and  Smith,  G^  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
afSrmed.  McFarland,  J.,  Lorigan,  J.,  HenahaWi  J. 
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[8.  F.  No.  2996.    I>eparhn«iit  One. — ^NoTember  4,  1904.] 

ANNA  B.  WHITB,  Respondent,  v.  MILTON  BESSB,  Sheriflf, 
etc..  Defendant;  JULIUS  LEB,  Intervener,  Appellant. 

iKjiiNcnoH — ^EzBOonoN  Qaim — Intsrvxntion  bt  Gbxdivor^-Oomflaint 
TO  Cancbl  Fbaubuunt  Dkeds— FmBmes  aoaimst  IinxaTXNSfr— 
00N8n>BBATi0N  ImmatbbiaIm — ^Li  an  aetion  to  enjoin  the  sheriff 
from  aeUing  plaintiff's  propertj  on  exeeation  against  her  husband, 
where  the  execution  creditor,  before  answering  the  complaint,  filed 
a  eomplaint  in  intervention  to  eaneel  two  deeds  from  the  hnsband 
to  the  plaintiff  as  having  been  made  without  consideration,  in  eon- 
tamplation  of  insolvent,  to  defraud  creditors,  and  the  court  found 
for  the  plaintiff  and  agiUnst  the  intervener,  that  there  was  no  fraud- 
ulent intent,  and  that  the  transfers  were  made  to  indemnify  plaintiff 
aa  sure^  for  the  husband,  and  that  he  was  not  then  insolvent,  and 
did  not  contemplate  insolvency,  the  findings  show  the  validity  of 
the  deeds,  and,  as  there  was  in  fact  no  fraudulent  intent,  it  is 
immaterial  whether  there  was  or  was  not  a  sufficient  consideration 
for  them. 

IAd— •FDnUNOB— DXID  INTKHSKD  AM  SlODBITT— EXKOUTION  SALB  SOBJlOr 
TO    MORTOAffll — GOMFLAINT    OF    INTEBVXNER   LimITBD    TO    GAUSX    OF 

AonoN  Allued. — Under  the  complaint  of  the  intervener,  which 
was  not  addressed  to  the  complaint  of  the  plaintiff,  and  did  not  pur- 
port to  answer  the  same,  the  intervener,  who  alone  appeals,  cannot 
avail  himself  of  any  denial  of  the  complaint  by  the  defendant,  who 
does  not  appeal,  and  his  averment  that  plaintiff  never  was  the  owner 
cannot  be  deemed  a  denial  of  plaintiff's  averment  that  she  is  the 
erwnar.  The  plaintiff  must  rest  solely  on  the  cause  of  action  to 
set  aside  the  deeds  as  fraudulent,  and  cannot  change  it  so  as 
to  seek  an  execution  sale  subject  to  a  mortgage,  by  reason  of  find- 
ings that  the  deeds  were  intended  as  security.  Such  findings  as 
to  the  intervener  must  be  deemed  to  apply  solely  to  the  considera- 
tka  f6r  the  deeds. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charies  M.  Cassin,  and  Charles  B.  Younger,  for  Appellant 

H.  C.  Wyekofly  for  Respondent 

SHAW,  J. — ^The  eomplaint  states  a  cause  of  action  against 
the  defendant,  Besse,  as  sheriff  of  Santa  Cruz  County,  to 
enjoin  him  from  selling  certain  land,  alleged  to  be  the  prop- 


Digitized  by  VjOOQIC 


224  Whits  v.  Bbssb.  [145  Cal. 

erty  of  the  plaintiff,  upon  an  execution  issued  on  a  judgement 
recovered  by  Lee,  the  intervener,  against  Edward  White,  the 
husband  of  the  plaintiff.  The  judgment  creditor,  Lee,  by 
leave  of  the  court,  intervened  and  filed  his  complaint  in  inter- 
vention. The  court  after  a  trial  made  its  decision  and  gave 
judgment  in  favor  of  the  plaintiff.  The  intervener  alone 
appeals  from  the  judgment  upon  the  judgment-roll. 

The  plaintiff  alleges,  among  other  things,  that  she  was 
and  ever  since  February  28,  1898,  had  been,  the  owner  of  the 
land  in  question.  The  intervener's  judgment  was  recovered 
on  September  24,  1898.  The  defendant,  Besse,  answered  the 
plaintiff's  complaint,  specifically  denying  the  all^ation  of 
ownership,  as  well  as  most  of  the  other  allegations  thereof. 
The  intervener,  however,  did  not  answer  the  complaint,  but 
contented  himself  with  filing  a  complaint  in  intervention, 
which  was  answered  by  the  plaintiff.  The  complaint  in  inter- 
vention alleged  the  recovery  of  the  judgment  against  Edward 
White,  set  forth  that  prior  thereto  Edward  White  had  exe- 
cuted two  deeds  purporting  to  convey  the  property  to  the 
plaintiff,  dated  respectively  September  25,  1897,  and  March 
1, 1898 ;  that  intervener  was  then  a  creditor  of  Edward  White 
for  the  claim  upon  which  judgment  was  afterwards  recov- 
ered, and  alleged  that  each  of  said  deeds  was  without  con- 
sideration, and  was  made  by  Edward  White  while  he  was 
insolvent  and  in  contemplation  of  insolvency,  and  for  the  pur- 
pose and  with  the  intent  to  defraud  the  intervener  and  other 
creditors  of  Edward  White ;  that  there  was  no  other  property 
out  of  which  said  judgment  could  be  collected;  that  tk^ 
fraudulent  deeds  obstructed  the  right  of  the  intervener  to 
have  the  same  sold  on  execution;  that  said  Anna  B.  White 
was  not  then,  and  never  had  been,  the  owner  of,  or  in  pos- 
session of,  the  property  or  any  part  thereof;  that  she  had  no 
right  thereto,  or  interest  therein,  as  against  the  intervener  aa 
a  creditor,  and  that  she  had  not,  and  never  had  or  claimed  to 
have,  any  interest  therein  save  such  as  was  conveyed  to  her  by 
the  said  deeds  of  her  husband.  Upon  these  allegations  he 
asked  that  the  deeds  mentioned  be  declared  fraudulent  and 
void  as  against  him,  and  that  they  be  canceled. 

In  the  findings  the  court  states  that  the  plaintiff  was  at  the 
time  the  action  was  begun,  and  ever  since  had  been,  the  owner 
and  in  possession  of  the  land  in  controversy,  and  that  the 
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deeds  mentioned  were  each  executed  for  a  valuable  considcra- 
tion,  and  not  with  the  intent  to  hinder,  delay,  or  defraud 
creditors.  The  findings  then  proceed  to  state  the  considera- 
tion for  the  deeds.  From  this  statement  it  appears  that  the 
husband  was  the  owner  of  the  land  and  desired  to  obtain  a 
loan ;  that  in  order  to  do  so  he  was  required  to  give  his  note, 
executed  jointly  by  himself  and  wife;  that  he  agreed  with 
his  wife  that  if  she  would  sign  the  note  as  surety  for  him  he 
would  hold  her  harmless  and  secure  her  against  all  liability 
by  reason  thereof;  that  in  pursuance  of  this  agreement  they 
executed  the  note,  and  also  a  mortgage  on  the  land  in  con- 
troversy to  secure  the  same,  and  the  loan  was  obtained 
thereby;  that  the  note  became  due  and  was  not  paid  by  the 
husband,  and  that  thereafter,  for  the  purpose  of  fulfilling 
the  agreement  aforesaid  with  his  wife,  and  to  secure  her 
against  all  liability  on  the  note,  and  also  to  secure  his  credi- 
tors who  had  liens  on  the  land,  the  husband  executed  the  deed 
of  September  25,  1897.  The  court  further  finds  that  "ever 
since  the  execution  of  said  last-mentioned  deed,  the  said 
plaintiff  has  been,  and  yet  is,  the  owner  of  all  the  real  estate 
therein  described,"  and  that  in  "pursuance  of  the  purposes 
of  said  conveyance  as  aforesaid,  said  plaintiff  paid"  the  note 
and  caused  the  mortgage  to  be  satisfied.  The  findings  with 
respect  to  the  consideration  and  effect  of  the  conveyance  of 
March  1,  1898,  are  precisely  similar,  except  that  it  involved  a 
different  note  and  mortgage.  It  is  then  further  found  that 
Edward  White  has  not  been  the  owner  of  the  land,  or  of  any 
right,  title,  interest,  or  estate  therein  or  claim  thereto  at  any 
time  since  the  execution  of  the  first  deed  to  the  plaintiff,  Sep- 
tember 25,  1897. 

The  appellant  now  claims  that  under  these  findings  he  is 
entitled  to  judgment.  The  ground  for  this  contention  is,  that 
the  deeds  were  given  as  security  only,  and  that,  although 
abRolute  in  form,  they  constitute  in  law  nothing  more  than  a 
mortgage.  Hence  he  contends  that,  although  the  mortgage  is 
prior  to  his  judgment,  the  title  stiU  remains  in  Edward  White, 
and  he  is  entitled  to  have  the  lands  sold  on  his  execution  sub- 
ject to  the  mortgage. 

If  the  intervener  had  tendered  any  issue  involving  the 
proposition  that  the  deeds  were  intended  merely  as  mort- 
gages, or  had  filed  any  pleading  alleging  the  facts  included 
CXLV.  OaL— 15 
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in  the  findings  tending  to  that  conclusion,  and  asking  relief 
on  that  gronndy  and  the  court  had  made  its  finding  squarely 
upon  such  issue,  perhaps  the  contention  might  have  been  sus* 
tained.  The  complaint  in  intervention  states  only  a  cause  of 
action  to  set  aside  the  deeds  on  the  ground  that  they  were 
made  to  defraud  creditors,  and  it  states  no  facts  upon  which 
to  found  the  claim  that  the  deeds  were  intended  merely  as 
mortgages.  Upon  the  cause  of  action  to  cancel  the  deeds  the 
court  found  as  a  fact  that  there  was  no  fraudulent  intent, 
and  that  Edward  White  was  not  insolvent  nor  in  contempla- 
tion of  insolvency  at  the  time  he  executed  them.  This  being 
the  case,  it  is  immaterial  whether  there  was  or  was  not  a 
valuable  consideration.  There  being  no  intent  to  defraud, 
and  the  grantor  being  neither  insolvent  nor  in  contemplation 
of  insolvency,  the  deeds  were  valid,  although  made  without 
consideration.  (Civ.  Code,  sec.  3442;  Bull  v.  Bray,  89  Cal. 
286;  Threlka  v.  8coU,  89  CaL  353;  Haas  v.  Whittier,  97  Cal. 
420;  Knox  v.  Moses,  104  Cal.  505.) 

The  complaint  of  the  intervener  is  not  addressed  to  the 
plaintiff's  complaint,  does  not  purport  to  be  an  answer  there- 
to, and  contains  no  all^ations  in  the  form  of  denials.  It 
states  an  independent  cause  of  action,  and  is  in  effect  a  cross- 
complaint  for  afBrmative  relief.  Hence  the  averment  therein 
that  Anna  B.  White  is  not,  and  never  was,  the  owner  of  the 
land  cannot  be  deemed  a  denial  of  the  allegation  of  the  plain- 
tiff's complaint  that  she  is  such  owner. 

In  suits  to  quiet  title  and  actions  in  ejectment  it  has  been 
frequently  decided  that  an  allegation  of  ownership  in  the 
complaint  which  is  denied  in  the  answer  raises  an  issue  upon 
which  the  defendant  may  show  that  a  deed  under  which 
plaintiff  claims  title  was  given  as  security  for  the  debt  and 
was  intended  as  a  mortgage.  And  perhaps  this  doctrine 
would  be  extended  to  suits  to  enjoin  an  execution  sale  such  as 
that  of  the  plaintiff  herein,  so  that  the  defendant,  Besse,  upon 
that  issue  could  have  had  the  judgment  reversed  if  he  had 
appealed.  But  the  defendant  does  not  appeal,  and  the  inter- 
vener has  not  in  any  manner  connected  himself  with  the 
pleadings  between  the  plaintiff  and  defendant,  and  cannot 
obtain  any  advantage  therefrom.  He  must  rest  his  case  on 
appeal  solely  on  the  cause  of  action  stated  in  his  complaint 
in  intervention. 
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In  actions  for  relief  on  the  gronnd  of  fraud,  such  as  that 
of  the  intervener,  where,  after  ayerments  that  a  deed  pur- 
porting to  convey  title  was  in  fact  fraudulent  and  void,  the 
pleader  concludes  with  a  statement  that  the  grantee  is  not  the 
owner  of  the  property  described  in  the  conveyance,  the  latter 
all^ation  cannot  be  allowed  to  change  the  cause  of  action 
from  a  suit  to  declare  the  deed  fraudulent  as  against  credi- 
tors to  an  action  to  declare  that  it  was  in  legal  effect  a 
mortgage,  nor  to  give  the  complaint  the  effect  of  stating  two 
distinct  causes  of  action,  nor  even  to  lay  the  foundation  for 
evidence  and  findings  to  the  effect  that  the  deed,  although  not 
fraudulent,  was  intended  as  a  mortgage,  and  did  not  convey 
title.  The  allegation  in  the  intervener's  complaint  that  the 
plaintifiF  is  not,  and  never  was,  the  owner  of  the  land,  in  the 
oonnection  in  which  it  is  found  as  part  of  a  complaint  to  set 
aside  deeds  as  fraudulent,  is  a  mere  conclusion  from  the  pre- 
vious statement  that  the  deeds  were  made  with  intent  to  de- 
fraud creditors,  and  for  no  valuable  consideration.  In  so  far 
as  the  findings  tend  to  show  that  the  deeds  were  in  effect  mort- 
gages, they  must,  so  far  as  the  intervener  is  concerned,  be 
held  to  apply,  as  the  findings  show  they  were  intended  to 
apply,  exclusively  to  the  question  of  the  consideration  for  the 
deeds,  and  they  do  not  justify  a  judgment  for  the  intervener 
which  would  be  in  reality  a  judgment  in  his  favor  upon  a 
cause  of  action  not  alleged  by  him  nor  involved  in  the  issues 
between  him  and  the  plaintiff. 

The  judgment  is  affirmed* 

AngeUotti,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
m  Bank. 
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[Sae.   No.    1269.    In  Bank.— November  4,    1904.] 

FREDERICK  D.  SPRAGUE,  Executor  of  Will  of  Moses 
Sprague,  Deceased,  Respondent,  v.  HATTIB  S.  WAL- 
TON, Individually,  and  as  Executrix  of  the  Will  of 
Nancy  M.  Spra^e,  Deceased,  and  B.  P.  WALTON,  Co- 
Executor  of  Will  of  Moses  Sprague,  Deceased,  Appel- 
lants. 

Action  by  Exegitto&— Becotsrt  of  Communitt  Peopkrtt— Defense  of 
Gift  to  Wife — Co-Ezecutob  as  Defendant — Sebvioe  of  Notiobs. 
In  an  action  by  one  of  the  ezeentora  of  the  will  of  a  deceased  hus- 
band to  recover  community  property  from  the  executrix  of  the  will 
of  a  deceased  wife,  who  defended  upon  the  ground  of  a  gift  from 
the  husband  to  the  wife,  a  co-executor  of  the  will  of  the  husband 
made  defendant  because  he  refused  to  join  as  co-plaintiff,  and  who 
denied  the  interest  of  the  husband,  but  against  whom  no  relief  wai» 
granted,  and  who  is  not  mentioned  in  the  judgment  for  plaintiff, 
is  not  an  adverse  party  on  whom  the  executrix  of  the  deceased  wife 
was  required  to  serve  her  notice  of  motion  for  new  trial  or  her 
notice  of  appeal. 

Ii». — ^Deposits  in  Bank  —  Gift — Peesumption  —  Bxtrden  of  Pboof — 
Finding — Sufficiency  of  Evidence. — Whether  deposits  in  bank  of 
community  property  in  the  name  of  the  husband  were  a  gift  to  the 
wife  depends  upon  his  actual  intention,  where  he  did  everything 
necessary  to  complete  a  gift  thereof  if  he  intended  one;  but  though 
the  evidence  seems  very  strong  and  persuasive  that  a  gift  was 
intended,  yet,  the  burden  of  proof  being  upon  the  defendant  to 
show  a  gift  from  the  husband  to  the  wife,  a  finding  to  the  con- 
trary, resting  upon  the  legal  presumption  in  favor  of  the  husband, 
cannot  be  set  aside  on  the  sole  ground  that  the  finding  of  no  gift 
is  wholly  unsupported. 

Id. — Error  in  Exclusion  of  Evidence — ^Declarations  of  Husband 
Accompanying  Written  Authority  to  Wife. — Where  the  husband, 
while  sick  and  confined  to  his  bed,  after  having  bequeathed  every- 
thing to  his  wife,  gave  to  her  written  authority  to  withdraw  aU 
bank  deposits  standing  to  his  credit,  with  the  words  appended  to 
such  written  order,  * '  and  to  have  the  right  of  survivorship, ' '  it  wa» 
error  to  exclude  evidence  of  the  oral  declarations  of  the  husband, 
at  and  about  the  time  he  signed  the  written  orders  upm  wkieh 
his  wife  withdrew  the  deposits,  declaratory  of  his  intention  co 
make  her  a  gift  of  the  money.  Such  declarations  do  not  vary 
the  written  contract;  and  the  question  is  not  governed  by  sabdi- 
vision  4  of  section  1870  of  the  Code  of  Civil  Procedure,  but  by 
snbdivision  2  of  that  section. 

Uf* — ^FOBM    OF   ObDEBS  —  "BiGHT   OF     SUBVIVOBSHIP "  —  InDIGATIOH    ^F 

Tbust. — ^The  words  ''and  to  have  the  right  of  survivorahip"  in  tlM 
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orders  indicate  an  intention  of  the  husband  to  create  a  trust  in 
favor  of  the  wife;  and  if  such  was  the  intention,  even  if  it  was  not 
intended  that  she  should  withdraw  the  money  until  after  his  death, 
tiie  bank  would  be  a  tmstee  for  her  benefit  as  sHrvivor.  Thi)  faet 
that  the  wife  withdrew  the  monej  before  her  husband 's  death  «rould 
not  defeat  the  intention  to  create  a  trust  in  her  favor. 

Is. — ^BiOHT  OP  Action — Pbesbntation  of  Claim — Identification  of 
Deposits. — If  it  shall  be  found  that  the  deposits  did  not  pass  to 
the  wife  either  as  donee  or  beneficiary  of  a  trust,  they  may  be 
recovered  by  the  husband's  executor,  so  far  as  identifiable,  without 
presentation  of  a  claim  against  the  estate  of  the  deceased  widow. 
Upon  such  supposition,  the  deposits  sued  for  are  not  a  part  of  the 
latter  estate,  and  the  action  will  lie  if  the  thing  demanded  can 
be  identified  in  specie  as  the  property  of  the  husband. 

iDw — Statute  of  Limitations — Trust — Widow  as  Executjiix. — Upon 
the  same  supposition,  the  wife  held  the  money  in  trust  for  the 
hnaband  at  his  death,  and  the  statute  of  limitations  did  not  com- 
mence to  run  in  favor  of  the  widow  while  she  remained  executrix 
of  the  will  of  the  deceased  husband,  regardless  of  her  failure  to 
Include  the  deposits  in  the  inventory  of  his  estate;  and  the  action 
to  recover  the  money  from  the  executrix  of  the  deceased  widow  is 
not  barred  by  the  statute  where  she  was  appointed  as  such  less  than 
two  years  before  the  action  was  commenced. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento Coimty  and  from  an  order  denying  a  new  trial 
J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Phipps  &  Henion,  and  Devlin  &  Devlin,  for  Appellants. 

The  court  gave  judgment  against  the  general  assets  of  the 
estate  of  the  deceased  widow.  This  was  erroDeous,  the  raoney 
not  having  been  identified  nor  a  claim  presented  against  the 
estate.  {Latkrop  v.  Bampton,  31  Cal.  17;*  Rowland  v.  Mad- 
den, 72  Cal.  18-20;  Falkner  v.  Bendy,  107  Cal.  54;  In  re 
Smith,  108  Cal.  122 ;  Bemmerly  v.  Woodward,  124  Cal.  568 ; 
UcOraih  v.  Carroll,  110  Cal.  82;  Orcutt  v.  Go^ild,  117  Cal. 
310.)  A  trust  was  created  for  the  wife  by  the  form  of  the 
written  orders.  {Booth  v.  Oakland  Bank  of  Savings,  122  Cal. 
19;  Bellman  v.  McWilliams,  70  Cal.  449.)  There  was  a  com- 
pleted gift  consummated  by  delivery.  (Civ.  Code,  sees.  1146, 
1147 ;  Williams  v.  Tarn,  131  Cal.  64 ;  Bamilton  v.  Bubbard, 
134  Cal.  603;  In  re  Stevens,  83  Cal.  322  ;2  Vandor  v.  Roach, 

189   Am.   Dea    141.  2  17  Am.  St.  Rep.  252. 

Digitized  by  VjOOQ IC 


230  Spraoub  v.  Walton.  [145  Cal. 

73  Cal.  614.)  The  presumption  is  in  favor  of  lawful  pos- 
session of  the  money.  (Code  Civ.  Proc.,  sec.  1963.)  There 
was  no  express  trust  in  favor  of  the  husband,  and  the  action 
was  barred  by  the  two  years'  statute.  (Code  Civ.  Proc,  see. 
339;  13  Am.  &  Eng.  Enoy.  of  Law,  pp.  684,  685;  2  Wood  on 
Limitations,  pp.  521,  522.)  It  was  error  to  exclude  evidence 
of  Moses  Sprague's  declaration  of  his  intention  to  make  a  gift 
to  his  wife.  (C!ode  Civ.  Proc.,  sec.  1853;  Bute  v.  Daw,  113 
CaL  490;  Thornton  (m  Gifts,  sees.  222-224;  Waite  v.  Orubbe, 
43  Or.  406.*) 

A.  M.  Seymour,  and  B.  Platnauer,  for  Respondent 

The  right  of  the  husband  to  the  deposits  was  not  relin- 
quished by  their  authorized  withdrawal.  (Zeller  v.  Jordan, 
105  Cal.  143, 148;  Booth  v.  Oakland  Bank  of  Savings,  122  Cal. 
19;  Dougherty  v.  Moore,  71  Md.  248,-*  Beaver  v.  Beaver,  117 
N.  T.  421,  429  ,•»  Taylor  v.  Henry,  48  Md.  550  ;<  MarshaU  v. 
Crutwell,  L.  R.  20  Eq.  328.)  No  trust  was  created.  (Civ. 
Code,  sees.  2221,  2222;  Norway  Savings  Bank  v.  Merriam, 
88  Me.  146;  Beaver  v.  Beaver,  117  N.  T.  422 ;»  Young  v. 
Young,  80  N.  T.  422,  437  ,•«  Cunningham  v.  Davenport,  147 
N.  T.  43 ;«  Burling  v.  Newlands,  112  CaL  476.)  Plaintiflf's 
claim  is  not  barred  by  the  statute.  The  wife  held  the  money 
as  executrix,  upon  qualifying.  (Code  Civ.  Proc,  sec.  1447; 
Matter  of  Consalus,  95  N.  Y.  340;  Commonwealth  v.  Gould, 
118  Mass.  300,  307;  Hall  v.  Pratt,  5  Ohio,  73,  81;  McQaughey 
V.  Jacoby,  54  Ohio  St.  487;  Estate  of  Miner,  46  CaL  564,  571; 
Matter  of  Armstrong,  69  Cal.  239 ;  Treweek  v.  Howard,  105 
Cal.  434,  446.)  The  statute  could  not  run  in  her  favor  while 
she  was  the  trustee  of  an  express  trust,  as  executrix.  {Ma- 
graw  v.  McOVynn,  26  Cal.  420;  Ex  parte  Smith,  53  CaL  204; 
Fox  V.  Tay,  89  Cal.  339  f  13  Am.  &  Eng.  Ency.  of  Law,  685.) 
The  action  was  not  barred  as  to  the  defendant,  the  cause  of 
action  not  accruing  against  her  with  her  appointment  as  ex- 
ecutrix. (Code  Civ.  Proc.,  sec.  343;  Hecht  v.  Slaney,  72  Cal. 
363;  Barker  v.  Hurley,  132  Cal.  26.)  No  claim  was  required 
to  be  presented  against  the  estate  of  Nancy  Sprague,  the  de- 


109  Am.  St.  Bep.  764.  §36  Am.  Bep.  684. 

s  17  Am.  St.  Bep.  524.  •  49  Am.  St.  Bep.  641. 
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posits  being  identifiable.  {People  v.  HotLghtdling,  7  Cal. 
348;  Stanwood  v.  Sage,  22  Cal.  516;  Boach  v.  Caraffa,  85  Cal. 
436;  Eeydenfeldi  v.  Jacobs,  107  Cal.  373;  Elizalde  v.  EU- 
zalde,  137  Cal.  634,  641.)  The  presumption  is,  that  the 
mon^  deposited  by  Nancy  Sprague  when  she  withdrew  her 
husband's  deposits  was  part  of  the  trust  fund.  {Elizalde  v. 
Elizalde,  137  Cal.  634,  641;  Importers'  etc.  Nat.  Bank  v. 
Peters,  123  N.  Y.  272,  278;  National  Bank  v.  Insurance  Co., 
104  U.  S.  54;  Myers  v.  Board  of  Education,  51  Kan.  87;* 
McLeod  V.  Evans,  66  Wis.  401.*)  Parol  evidence  was  not 
admissible  to  vary  the  terms  of  the  written  orders  for  the 
money.  (Civ.  Code,  sees.  1625,  1639;  Code  Civ.  Proc,  sec. 
1856;  Nicholson  v.  Tarpey,  89  Cal.  617,  621;  Harrison  v.  Mc- 
Cormick,  89  Cal.  327;*^  Schroeder  v.  Schmidt,  74  Cal.  459; 
BeaU  V.  Fisher,  95  Cal.  568.; 

BEATTY,  C.  J. — ^This  is  an  action  by  one  of  the  executors 
of  the  will  of  Moses  Sprague  to  recover  from  the  executrix 
of  Nancy  Sprague  (who  was  the  wife  of  Moses)  a  sum  of 
about  thirty-eight  hundred  dollars,  the  amount  of  two  sav- 
ings-bank deposits — community  property  of  the  spouses  ori- 
ginally standing  in  the  name  of  Moses,  but  drawn  out  by 
her  under  written  authority  from  him  and  redeposited  in  her 
own  name  shortly  before  his  death. 

B.  F.  Walton,  named  as  a  defendant,  is  the  co-executor  of 
the  plaintiff,  and  is  made  a  defendant  only  because  he  refused 
to  be  joined  as  a  plaintiff.  No  relief  is  sought  against  him, 
and  by  his  answer  he  merely  denies  that  the  estate  of  Moses 
Sprague  has  any  interest  in  the  deposits.  Hattie  Walton 
defends  upon  the  ground  that  the  deposits  were  a  gift  from 
Moses  Sprague  to  her  testatrix.  The  superior  court  found 
that  there  was  no  gift,  and  found  against  other  special  de- 
fenses based  upon  statutes  of  limitations.  Judgment  was 
thereupon  entered  in  favor  of  the  plaintiff  and  against 
Hattie  S.  Walton  for  the  amount  remaining  of  said  deposits 
at  the  death  of  her  testatrix  and  received  by  her  as  executrix. 
From  this  judgment  and  from  an  order  denying  her  motion 
for  a  new  trial  she  appeals. 

It  appears  from  the  evidence  in  the  record  that  Moses  and 


1 97  Am.  St.  Bep.  203.  t  23  Am.  St.  Bep.  «69. 
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Nancy  Sprague  were  the  owners  of  conununity  property,  real 
and  ^rsonal,  including  the  deposits  in  question.  In  Janu- 
ary. 1900,  Moses,  being  at  the  time  sick  and  confined  to  his 
bed,  obtained  from  the  banks  the  form  of  an  authorization 
which  would  enable  his  wife  to  draw  the  deposits  standing  in 
his  name,  and  he  executed  and  delivered  to  her  two  orders 
in  the  form  prescribed.  They  were  substantially  the  same  in 
terms,  and  the  one  addressed  to  the  Sacramento  Bank  read 
as  follows:  ** January  22,  1900.  T  hereby  authorize  the  Sac- 
ramento Bank  to  allow  my  wife,  Mrs.  N.  M.  Sprague,  to  draw 
any  money  standing  to  my  credit  on  Deposit  No.  17097,  fol. 
825,  in  said  bank  and  to  have  the  right  of  survivorship.''  On 
the  30th  of  January  Mrs.  Sprague  drew  out  the  whole  of  the 
several  deposits  and  immediately  redeposited  them  in  the 
same  banks,  but  in  her  own  name.  On  the  16th  of  March  fol- 
lowing Moses  Sprague  died.  Letters  t^tamentary  were  is- 
sued to  his  wife  in  July,  1900,  and  she  took  possession  of  his 
estate,  but  died  in  June,  1901,  leaving  the  administration 
unclosed.  Upon  her  death  the  plaintiff,  Frederick  D. 
Sprague,  and  the  defendant  B.  F.  Walton  were  appointed 
joint  executors  in  her  place.  Subsequently  her  will  was 
proved  and  letters  testamentary  were  issued  to  her  daughter, 
the  defendant  Hattie  S.  Walton.  As  executrix  of  her  de- 
ceased husband's  will,  Mrs.  Sprague  never  charged  herself 
with  anything  on  account  of  said  deposits,  and  what  remained 
of  them  passed  into  the  hands  of  her  executrix,  who  claims 
that  they  were  a  gift  from  her  father  to  her  mother  and  con- 
stituted no  part  of  his  estate. 

The  defendant  urges  a  number  of  points  in  support  of  her 
app<.i]  from  the  order  denying  her  motion  for  a  new  trial, 
c3%iir:ing  among  other  things,  that  the  court  erred  in  finding 
that  there  was  no  gift  of  the  deposits  and  in  excluding  evi- 
dence material  to  that  issue. 

The  respondent  makes  the  preliminary  objection  that  this 
court  is  without  jurisdiction  to  review  these  assignments  of 
error  because  neither  the  notice  of  motion  for  a  new  trial  nor 
the  notice  of  appeal  was  served  upon  the  defendant  B.  P. 
Walton.  There  is  a  dispute  as  to  the  fact  of  service  of  these 
notices  upon  defendant  Walton,  but  we  consider  it  imma- 
terial whether  they  were  served  or  not,  for  Walton  is  not  an 
adverse  party.    No  interest  of  his  would  be  adversely  affected 
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by  the  granting  of  a  new  trial  or  by  a  reversal  of  tie  judg- 
ment. Though  a  party  to  the  action,  he  is  not  mentijii«d  in 
the  judgment,  which  was  exclusively  in  favor  of  the  pldntiflf 
and  against  Hattie  S.  Walton.  If  the  judgment  stands,  no 
part  of  the  amount  recovered  could  be  collected  by  him.  He 
would  not  be  charged  with  it  in  his  accounts,  and  would  be 
entitled  to  no  commissions  thereon.  (Code  Civ.  Proc.,  sees. 
1613,  1615;  Hope  v.  Jones,  24  Cal.  89.)  He  neither  pays  nor 
recovers  costs,  and  the  only  possible  effect  of  a  reversal  and 
new  trial  is,  that  he  might  be  benefited  by  the  recovery  of 
his  costs  in  case  of  an  ultimate  judgment  for  the  defendants. 

Whether  or  not  there  was  a  gift  of  these  deposits  by  Moses 
Sprague  to  his  wife  depends  wholly  upon  his  actual  inten- 
tion. He  did  everything  necessary  to  the  validity  of  the  gift, 
if  he  intended  a  gift.  He  gave  his  wife  orders  in  the  form 
prescribed  by  the  banks  which  enabled  her  to  cancel  his  ac- 
counts and  transfer  the  deposits  to  her  own  account ;  in  effect, 
he  put  her  in  possession  of  the  funds  and  deprived  himself  of 
all  control.  If  he  intended  to  do  this,  and  intended  it  as  a 
gift,  the  gift  was  complete. 

The  evidence  that  he  did  intend  a  gift  seems  tc  us  very 
strong.  He  was  sick  and  confined  to  his  bed.  On  the  1st  of 
January  he  had  executed  a  holographic  will,  or  codicil  to  his 
attested  will,  by  which  he  had  given  everything  he  possessed 
to  his  wife.  That  he  intended  her  to  have  these  deposits  is 
clear,  and  the  only  question  is  whether  he  intended  that  she 
should  take  them  under  the  will  or  as  a  gift  free  from  the 
burdens  of  administration.  When  he  made  his  holographic 
will  on  the  1st  of  January  no  doubt  he  intended  her  to  take 
under  the  will,  but  it  would  appear  that  before  the  22d  of  the 
month  he  had  changed  his  mind.  Why,  if  he  did  not  intend 
her  to  take  the  deposits  as  a  gift,  should  he  have  gi^en  her 
authority  to  draw  both  deposits,  amounting  to  nearly  four 
thousand  dollars?  She  needed  no  such  sum  to  pay  current  or 
household  expenses,  but  in  case  of  his  death  (and  he  was  on 
his  death-bed)  it  would  be  extremely  convenient  for  her  to 
have  control  of  this  fund  of  ready  money  pending  adminis- 
tration of  his  estate.  Considering  that  he  intended  her  to 
have  his  whole  estate  in  any  event,  there  were  good  reasons 
why  he  should  make  her  a  present  gift  of  a  fund  which  would 
relieve  her  of  the  necessity  of  applying  to  the  probate  court 
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for  the  means  of  support  prior  to  distribution.  But  the  bur- 
den of  proving  a  gift  rested  upon  the  defendant,  and  it  was 
essential  for  her  to  prove,  among  other  things,  that  Moses 
Sprague  intended  a  gift  of  the  dejwsits.  The  evidence  upon 
this  point  was,  in  our  opinion,  very  persuasive,  and  there  was 
uncontradicted  and  unquestioned  evidence  to  prove  the  de- 
livery of  the  deposits,  or,  what  is  the  same  thing,  the  furnish- 
ing of  the  means  by  which  they  could  be  reduced  to  possession 
by  the  donee  if  she  was  a  donee.  But  this  court  can  neither 
make  a  finding  nor  direct  one  where  the  evidence,  however 
persuasive,  is  opposed  to  a  presumption,  as  in  this  case.  Nor 
can  it  be  said  in  this  case  that  the  evidence  of  a  gift  is  so 
absolutely  convincing  that  the  order  denying  a  new  trial 
could  be  reversed  on  the  sole  ground  that  the  finding  of  no 
gift  is  wholly  unsupported. 

But  the  superior  court  erred  in  excluding  evidence  of  the 
oral  declarations  of  Moses  Sprague  at  and  about  the  time  he 
signed  the  orders  upon  which  his  wife  drew  the  deposits.  It 
does  not  appear  from  the  bill  of  exceptions  what  was  the  par- 
ticular reason  for  these  rulings,  but  in  the  brief  of  respond- 
ent they  are  defended  upon  the  ground  that  the  effect  of  the 
declarations  would  be  to  contradict  or  vary  the  terms  of  the 
written  orders.  The  rulings  cannot  be  sustained  upon  that 
ground.  The  orders  related  solely  to  a  matter  between  Moses 
Sprague  and  the  banks.  It  was  not  necessary  for  him  to 
inform  the  banks  of  his  purpose  in  putting  the  deposits  un* 
der  control  of  his  wife.  His  purpose  was  a  matter  between 
him  and  her  exclusively,  and  was  manifested  and  could  be 
proved  by  his  contemporaneous  declarations,  or  by  his  decla- 
rations made  before  or  after  delivering  the  orders.  There  is 
no  better  proof  of  intention  than  declared  intention,  and  it  is 
often  the  only  means  of  proof.  The  question  here  is  not  gov- 
erned by  subdivision  4  of  section  1870  of  the  Code  of  Civil 
Procedure,  but  by  subdivision  2  of  that  section. 

We  do  not  deem  it  necessary  to  notice  particularly  the  sev- 
eral cases  cited  by  respondent  in  support  of  his  contention 
that  there  was  a  failure  in  this  case  to  make  a  gift,  even  if  a 
gift  was  intended.  The  case  of  Zeller  v.  Jordan,  105  CaL  147, 
is  fairly  representative  of  the  other  cases  cited  and  clearly 
exhibits  the  distinction  which  makes  them  one  and  all  inap- 
plicable to  this  controversy. 
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That  was  a  daiin  of  gift  from  a  deceased  wife.  All  the 
sarviying  husband  had  to  show  was  an  undated  check  on  a 
savings  bank  for  nineteen  thousand  dollars.  He  could  not 
have  drawn  the  money  without  the  pass-book,  and  he  never 
had  the  pass-book.  And,  besides,  he  testified  himself  that  it 
was  not  intended  that  he  should  use  the  check  until  after  his 
wife's  death.  And  so  in  all  the  cases  the  supposed  gift  was 
not  delivered  or  put  in  the  power  of  the  person  claiming  as 
donee.  Here  the  means  of  reducing  the  deposits  to  possession 
were  placed  in  the  hands  of  Mrs.  Sprague,  and  she  iX>ok  pos- 
session in  her  husband's  lifetime.  If  this  taking  possession 
was  in  accordance  with  the  understanding  between  Ler  and 
her  husband  the  gift  was  complete. 

It  is  necessary  perhaps  in  view  of  the  further  proceedings 
in  the  trial  court  to  notice  briefly  one  or  two  other  points. 

Even  if  it  should  be  found  that  it  was  not  the  intention  of 
Moses  Sprague  that  his  wife  should  draw  out  the  deposits  or 
change  them  to  her  own  account  in  his  lifetime,  the  form  of 
the  orders  (''with  right  of  survivorship'')  indicates  his  inten- 
tion that  she  should  take  them  as  survivor  after  his  death; 
au.d  if  such  was  his  intention,  the  transaction  would  be 
brought  within  the  doctrine  of  Booth  v.  Oakland  Bank,  122 
CaL  19,  where  it  was  held  that  an  arrangement  substcJitially 
the  same  as  in  this  case  constituted  the  bank  a  trustee  of  the 
deposit  for  the  benefit  of  the  parties  to  whom  the  depositor 
desired  the  money  to  be  paid  in  case  of  her  death.  The  fact 
that  Mrs.  Sprague  actually  drew  the  money  before  her  hus- 
band's death  would  not  defeat  the  intention  to  create  a  trust 
in  her  favor. 

If  it  shall  be  found  that  these  deposits  did  not  pass  to 
Nancy  Sprague  either  as  donee  or  beneficiary  of  a  trust,  they 
may  be  recovered  so  far  as  identifiable  without  presentation 
of  a  claim  against  the  estate  of  Nancy  Sprague.  The  right  to 
sue  an  executor  or  administrator  in  cases  like  this  without 
presentation  of  a  claim  against  his  decedent's  estate  arises 
from  the  fact  that  the  specific  thing  sued  for  is  not  a  part  of 
such  decedent's  estate,  and  the  action  will  lie  whenever  the 
thing  demanded  can  be  identified  in  specie  as  the  property  of 
another. 

The  superior  court  did  not  err  in  finding  that  the  action  was 
not  barred  by  the  statute  of  limitations.    If  the  money  in  the 
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hands  of  Hattie  S.  Walton  was  identified  as  a  part  of  the  de- 
posits r.riginally  standing  in  the  name  of  Closes  D.  Sprague, 
and  if  there  was  no  gift  to  his  wife  or  trust  for  her  benefit, 
she  held  them  in  trust  for  him  at  the  time  of  his  death.  They 
were  his  property,  and  recoverable  in  specie,  and  the  claim 
of  his  representatives  is  protected  from  the  running  of  the 
statute  of  limitations  in  favor  of  his  executor  in  the  same 
way  and  upon  the  same  principle  that  applies  to  a  debt  from 
an  executor  or  administrator  to  his  decedent.  The  claim 
against  Nancy  Sprague  was  not  discharged  by  her  appoint- 
ment as  executrix.  She  should  have  included  the  deposits  in 
her  inventory,  and  whether  she  did  or  not  the  statute  did  not 
run  in  her  favor.  (Code  Civ.  Proc,  sec.  1447.)  As  to  the 
defendant,  she  was  appointed  executrix  of  Nancy  Sprague *s 
wiU  less  than  two  years  before  the  action  was  commenced,  and 
there  is  no  clause  of  the  statute  which  could  possibly  bar  the 
action  against  her  within  that  period. 

We  discover  no  error  in  the  judgment,  but  the  order  deny- 
ing a  new  trial  is  reversed  for  the  reasons  stated  and  the  cause 
remanded. 

Henshaw,  J.,  McFarland,  J.,  Angellotti,  J.,  Van  Dyke,  J^ 
and  Lorigan,  J.,  concurred. 


[S.  P.  No.  3700.     Department  Two. — November  !>,  1904.1 

In  the  Matter  of  the  Estate  of  JOSEPH  BELLAIMY 
FIRTH,  Deceased.  JOSEPH  KIRK  FIRTH  and 
FANNY  FIRTH,  Appellants,  v.  EVELINA  L.  FIRTH, 
Respondent. 

Estates  of  Deceased  Persons  —  Probate  Homestead  —  Rights  of 
V7iPE. — The  right  of  the  surviving  wife  to  a  probate  boroefitead  is 
an  independent  right  which  she  has  in  addition  to  any  other  right 
or  property  which  she  may  have,  whether  acquired  under  her  hos- 
band's  will  or  otherwise. 

Id.  —  Devise  op  Residence  to  Wife  —  Homestead  upon  Property 
Otherwise  Devised — Jurisdiction  of  Court. — The  devise  to  the 
wife  of  the  house  and  lot  in  which  the  deceased  husband  lived  with 
her  for  several  years  prior  to  his  death,  does  not  affect  the  jnrisdic* 
tion  of  the  court  to  set  apart  a  homestead  to  her  iqx  lite  out  of 
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other  separate  property  of  the  husband,  though  devised  to  other 
persons.  The  right  to  devise  is  subject  to  the  power  of  the  court 
to  set  apart  a  homestead. 

Id. — Qualification  of  Wife  as  Ezscutbiz — Homestead  not  Waited. — 
The  wife  did  not  waive  her  right  to  a  probate  homestead  by  quaU- 
f  jing  as  executrix  under  the  will. 

iDd — ^iMPfiOFEB  Pabt  OF  Obdx&— Detbbmination  OF  TiTLB.— It  was  im- 
proper to  include  in  the  order  setting  apart  the  homestead  a  de- 
termination of  where  the  title  of  the  property  shall  vest  upon  the 
termination  of  the  homestead.  The  adjudication  should  be  limited 
to  the  question  whether  the  wife  should  have  the  homestead. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisoo  setting  apart  a  homestead. 
J.  V.  Cofifey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  G.  Maguire,  for  Appellants. 

Davis  Louderbacky  for  Respondent. 

McPARLAND,  J.— While  the  estate  of  Joseph  Bellamy 
Firth  was  in  course  of  administration  the  court  made  an 
order  setting  apart  to  the  surviving  widow,  Evelina  L.  Pirth, 
a  certain  part  of  the  real  property  of  the  estate  as  a  home- 
stead,— and  also  containing  an  adjudication  about  another 
matter  which  will  be  noticed  hereafter.  From  this  order 
Joseph  K.  Firth  and  Fanny  Firth,  heirs  at  law  of  the  de- 
ceased and  devisees  under  his  will,  appeaL  They  are  adult 
children  by  a  former  marriage ;  he  left  no  minor  children. 

The  facts  necessary  to  the  determination  of  this  appeal 
are  these:  All  the  property  of  the  deceased  was  his  separate 
property,  and  it  was  of  the  appraised  value  of  $23,584.  He 
left  a  will  by  which  he  devised  to  the  widow  a  lot  with  a 
house  thereon  situated  on  Guy  Street,  in  San  Francisco,  in 
which  he  had  lived  with  her  for  several  years  immediately 
prior  to  his  death.  It  was  a  suitable  place  for  a  residence  and 
was  of  the  appraised  value  of  thirty-five  hundred  dollars.  He 
Hao  left  her  one  thousand  dollars  in  money,  and  directed  that 
during  the  period  of  administration  she  should  have  fort/ 
dollars  per  month.  The  rest  of  his  property  he  gave  to  others, 
the  most  of  it  going  to  the  appellants  herein.  The  property 
which  the  court  set  aside  as  a  homestead  was  a  lot  twentv-five 
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feet  front,  with  a  house  thereon,  situated  on  Tehama  Street, 
in  said  city,  and  it  also  was  suitable  for  a  residence,  and  was 
of  the  appraised  value  of  thirty-five  hundred  dollars.  This 
lot  IB  a  part  of  the  property  devised  in  the  will  to  the  appel- 
lants. There  never  had  been  any  recorded  homestead  by 
either  the  deceased  or  the  respondent.  The  respondent  and 
Joseph  E.  Firth,  one  of  the  appellants,  were  appointed  execu- 
tors and  qualified.  The  homestead  was  set  apart  to  respond- 
ent for  and  during  her  life. 

The  main  contentions  of  appellant  as  to  the  part  of  the 
order  setting  apart  the  homestead  are, — 1.  That  the  cou^ 
had  no  power  or  jurisdiction  to  make  the  order,  because  the 
respondent  had  another  residence  at  the  time  the  order  was 
made ;  and  2.  That  under  the  condition  of  the  estate,  and  the 
circumstances  presented,  the  making  of  the  order  was  an 
abuse  of  discretion.  Neither  of  these  contentions  is,  in  our 
opinion,  maintainable. 

The  jurisdiction  of  a  probate  court  to  set  aside  a  homestead 
to  the  surviving  wife  is  not  subject  to  the  condition  that  she 
does  not  have  any  other  property,  or  any  other  property  fit 
to  live  in.  Such  jurisdiction  is  excluded  only  when  she  has 
already  a  legal  homestead ;  and  u  mere  place  fit  to  reside  in  is 
noi  a  homestead  unless  it  has  been  impressed  with  thiit  char- 
acter by  certain  acts  required  by  the  law  to  be  done  for  that 
purpose.  The  code  provides  that  if  no  homestead  ''has  been 
selected,  designated,  and  recorded,  .  .  .  the  court  must  select, 
designate,  and  set  apart,  and  cause  to  be  recorded,  a  home- 
stead for  the  use  of  the  surviving  husband  or  wife  ...  out 
of  the  common  property,  or  if  there  be  no  common  property, 
then  out  of  the  real  estate  belonging  to  the  decedent."  (Code 
Civ.  Proc,  sec.  1465.)  (There  is  also  another  provision  that 
if  the  probate  homestead  be  selected  out  of  the  separate  prop- 
erty of  the  deceased  it  must  be  only  for  a  limited  period; 
which  provision  was  followed  in  the  case  at  bar.)  This  power 
and  duty  of  the  court  to  set  apart  the  homestead  is  not,  in 
any  part  of  the  statutory  law,  limited  to  a  case  where  the 
widow  has  no  other  property ;  and  if  she  has  other  property, 
it  matters  not  how  she  had  obtained  it, — whether  under  her 
husband's  will  or  otherwise.  Her  right  to  a  probate  home- 
stead is  an  independent  right  which  she  has  in  addition  to 
any  other  right  or  property  which  she  may  have.    A  somewhat 
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plausible  argument  might  perhaps  be  made  to  the  point  that 
a  very  wealthy  widow  should  not  be  allowed  a  probate  home- 
stead on  her  deceased  husband's  separate  property  (although 
it  would  not  apply  to  the  ease  at  bar) ;  but  such  an  argument 
would  be  properly  addressed  only  to  the  legislature  in  sup- 
port of  an  amendment  to  the  law  on  that  subject,  for  courts 
must  take  the  law  as  they  find  it  And  the  power  of  the  court 
to  set  aside  a  homestead  on  property  which  had  been  devised 
to  others  is  well  established.  In  Estate  of  Huelsnum,  127  Cal. 
275,  the  court  say:  ^'Despite  the  fact  that  the  farm  had  been 
specifically  devised,  one  half  to  the  widow,  the  other  half 
to  the  two  children,  it  was  competent  for  the  probate  court 
to  set  it  aside  as  a  homestead,  for  the  right  of  a  testator  to 
devise  is  subordinate  to  the  power  in  the  probate  court  'o 
sequester  and  set  apart  the  property  for  the  shelter,  care  and 
support  of  the  family."  (See,  also,  cases  there  cited.)  Nor 
did  the  respondent  by  qualifying  as  executrix  under  the  wi?l 
waive  her  right  to  a  homestead.  In  Sulzberger  v.  Sulzberger, 
50  Gal.  385,  the  court  say:  ''The  acceptance  by  the  petitioner 
of  letters  testamentary,  and  the  fact  that  she  was,  by  the  will, 
constituted  one  of  the  residuary  legatees,  does  not  tend  to 
show  that  she  waived  her  right  to  a  homestead  as  prescribed 
by  the  statute." 

Whether  or  not  this  court  wotdd  be  justified  in  any  case 
in  reversing  an  order  setting  apart  a  homestead  merely  on 
the  ground  that  the  order  was  an  abuse  of  discretion  need  not 
be  here  considered;  for  there  was  certainly  no  such  abuse  in 
the  ease  at  bar.  It  must  be  remembered  that  while  our  law 
is  liberal  to  a  wife  with  respect  to  community  property, — 
that  is,  property  acquired  after  marriage  by  the  assumed 
joint  efforts  of  both  spouses, — ^yet  with  regard  to  the  hus- 
band's separate  property  she  has  scarcely  any  right  at  all. 
He  may  devise  it  all  to  strangers  and  leave  her  penniless. 
The  old  estate  of  dower  is  taken  away.  The  right  to  have 
a  homestead  for  a  limited  period  given  her  by  the  probate 
court  is  about  the  only  interest  which  she  can  assert  in  a 
deceased  husband's  property.  In  the  case  at  bar  the  home- 
stead awarded  her  is  much  less  in  value  than  her  interest 
would  have  been  under  the  law  of  dower;  and  there  is  no 
warrant  for  holding  that  in  awarding  it  the  court  abused  its 
discretion. 
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But  in  the  order  and  decree  appealed  from  the  court,  in 
addition  to  setting  aside  the  homestead  to  the  respondent  for 
her  lifetime,  decreed  that  the  fee  in  remainder  vested  in 
certain  named  persons  as  heirs  at  law  of  the  deceased;  and, 
in  our  opinion,  this  last  part  of  the  order  was  beyond  the  jur- 
isdiction of  the  court  to  make.  It  is  true  that  by  section  1468 
of  the  Code  of  Civil  Procedure  it  is  declared  as  a  general 
rule  of  property  that  where  a  probate  homestead  is  selected 
for  a  limited  period  from  the  separate  property  of  the  de- 
ceased ''the  title  vests  in  the  heirs  of  the  deceased,  subject 
to  such  order";  but  the  question  as  to  whom  the  remainder 
goes  is  not  before  the  court  on  a  simple  petition  for  a  home- 
stead. No  such  issue  was  presented  by  the  petition  or  the 
answers  thereto,  nor  could  such  issue  have  been  legitimately 
presented.  When  there  is  a  contest  between  different  persons 
claiming  in  hostility  to  each  other  to  be  heirs,  that  contest 
must  be  adjudicated  in  an  appropriate  action  or  proceeding  in 
which  the  issue  of  heirship  properly  arises.  This  matter  is 
perhaps  not  very  important  in  the  case  at  bar,  as  there  seems 
to  be  no  disagreement  as  to  who  the  heirs  are;  but  in  many 
cases  there  are  sharp  contests  as  to  heirship.  At  all  events, 
in  the  present  proceeding  the  only  question  invol^'ed  was 
whether  or  not  the  respondent  should  have  the  homestead,  and 
the  adjudication  should  have  been  limited  to  that  question. 
The  order  must  therefore  be  modified  by  striking  out  that 
part  of  it  which  undertakes  to  adjudicate  heirship.  In  other 
respects  the  order  must  be  affirmed. 

The  order  appealed  from  is  modified  by  striking  therefrom 
the  following:  ''And  the  title  to  said  lot  of  land  with  the 
dwelling-house  thereon  and  its  appurtenances  is  hereby  vested 
in  the  heirs  of  said  Joseph  Bellamy  Firth,  deceased,  subject 
to  this  order,  judgment,  and  decree,  and  said  homestead,  and 
entirely  free  from  further  administration  of  said  estate,  that 
is,  is  hereby  vested  in  said  Evelina  L.  Firth,  the  widow  of 
said  decedent,  said  Joseph  Eirk  Firth,  the  son  of  said  de- 
cedent, and  said  Fanny  Firth,  the  daughter  of  said  decedent,  I 
subject  to  this  order,  judgment,  and  decree,  and  said  home- 
stead, to  wit,  the  undivided  one-third  part  of  said  lot  of  land, 
with  the  dwelling-house  thereon  and  its  appurtenances,  and 
the  title  thereto  is  hereby  vested  in  said  Evelina  L.  IMrth, 
and  the  undivided  one-third  part  thereof  is  hereby  vested  in 
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said  Joseph  Eark  Firth,  and  the  undivided  one-third  part 
thereof  is  hereby  vested  in  said  Fanny  Firth,  subject  to  this 
order,  judgment,  and  decree,  and  said  homestead."  As  thus 
modified  the  order  appealed  from  is  affirmed,  without  costs  of 
this  appeal  to  either  party. 

HenshaWy  J.,  and  Lorigan,  J.,  concurred. 


[8.  P.  No.  2967.    Department  Two. — November  5,  1904.] 

BATEMAN  BROTHERS,  Appellants,  v.  E.  T.  MAPEL,  and 
AMERICAN  SURETY  COMPANY  OF  NEW  YORK, 
Respondents. 

PEINCn>AL  AND  SUESTY — Ck)NTRACT  rOB  SPXOinXD  MATERIALS  FOB  BDUJ)- 

nvo — Total  Bbbacb — ^Damages — Excess  op  Price — ^Liability  op 
Surety. — ^Upon  the  total  breach  of  the  bond  of  a  materialman  to 
Bupplj  specified  materials  to  building  contractors  according  to  the 
plans  and  specifications  of  the  architects  and  to  their  satisfaction, 
the  surety  company  is  liable  in  damages  to  the  extent  of  the  bond 
for  the  excess  of  price  which  the  building  contractors  were  compelled 
to  pay  for  the  materials  contracted  for  above  the  contract  price. 
Id. — ^Insufficient  Defense — Money  Advanced  to  Principal — Surety 
not  Injured. — It  is  not  a  sufficient  defense  by  the  surety  to  an 
action  on  the  bond  for  such  damages  that  the  building  contractors, 
without  the  previous  approval  of  the  architects,  and  without  the 
knowledge  of  the  surety,  advanced  large  sums  of  money  to  the 
principal  for  the  pu-pose  of  enabling  him  to  purchase  satisfactory 
materials  of  the  kind  contracted  for,  which  he  failed  to  do,  where 
the  surety  was  not  injured  thereby,  and  no  part  of  the  money  so 
advanced  was  sought  to  be  recovered  from  the  surety. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
CSty  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sullivan  &  SuUiyan,  for  Appellants. 

Whitworth  &  ShurtleflP,    and    Charles    A.    Shurtleflf,    for 
American  Surety  Company,  Respondent 
CXLV.   CaL— 16 
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HENSHAW,  J. — This  action  was  prosecuted  by  plaintiffs 
against  the  defendant  Mapel,  as  principal,  and  the  defendant  | 

American  Surety  Company  of  New  York,  as  surety,  for  the  | 

sum  of  two  thousand  dollars,  damages  sustained  by  plaintiffs  | 

by  reason  of  defendant  Mapel's  breach  of  a  contract  between 
himself  and  the  plaintiffs,  for  the  due  performance  of  which 
contract  the  American  Surety  Company  became  responsible 
as  surety.  The  action  was  tried  against  the  Surety  Company 
alone. 

Mapel  had  entered  into  a  contract  with  the  plaintiffii  to 
supply  the  latter  at  the  site  of  the  Hall  of  Justice  building  in 
San  Francisco  ''all  the  terra  cotta,  ornamental  pressed  brick, 
and  fireproofing  of  said  Hall  of  Justice  building,  in  accord- 
ance with  the  plans  and  specifications  of  same,  and  to  the 
satisfaction  of  Messrs.  Shea  &  Shea,  architects/'  Bateman 
Brothers  agreed  to  make  payments  to  Mapel  of  ''ninety  per 
cent  of  the  value  of  the  materials  as  per  this  contract,  de- 
livered at  said  Hall  of  Justice,  conditioned  that  materials 
are  satisfactory  to  said  Messrs.  Shea  &  Shea,  architects." 
The  contract  also  contained  the  following  clause:  "It  is  here- 
by further  agreed  that  said  Bateman  Brothers,  if  they  desire, 
may  make  payments  to  said  E.  T.  Mapel  in  advance  of  delivery 
of  the  said  materials  before  mentioned  to  be  furnished  to 
them,  and  said  E.  T.  Mapel  agrees  to  accept  such  payments 
as  part  payments  on  this  contract." 

The  undisputed  facts  are,  that  Mapel  failed  to  manufacture 
and  deliver  any  material.  He  was  experimenting  in  his  kilns 
and  factories,  but  the  product  of  them  was  unsatisfactory  and 
unacceptable.  To  aid  him  in  his  endeavors  to  produce  satis- 
factory material,  Bateman  Brothers  advanced  him  moneys 
from  time  to  time  to  the  total  amount  of  some  seven  thousand 
dollars.  Mapel's  efforts  thus  ending  in  a  failure,  plaintiffs 
were  obliged  to  buy  the  material  in  the  open  market,  and  did 
so  buy  it,  at  a  loss  over  the  contract  price  of  many  thousands 
of  dollars.  The  gravamen  of  their  action  is  found  in  para- 
graph 7  of  their  complaint:  "That  by  reason  of  the  failure 
of  said  Mapel  to  deliver  said  materials  mentioned  in  said 
contract,  and  to  perform  said  contract,  plaintiffs  were  obliged 
to  purchase  said  materials  elsewhere,  and  were  compelled 
to  pay  and  are  now  obliged  to  pay  for  said  materials  men- 
tioned in  said  contract,  and  agreed  to  be  delivered  by  said 
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Mapel,  an  amount  more  than  $2,000  in  excess  of  the  prices 
mentioned  in  said  contract.''  This  allegation  is  fully  sup- 
ported by  the  evidence,  and  the  court  fbids  it  to  be  true. 

The  surety  company  set  up  many  defenses,  upon  one  of 
which  the  court  found  in  its  favor.  This  defense  was  to  the 
effect  that  Bateman  Brothers  had  paid  to  the  defendant  Mapel 
this  sum  of  seven  thousand  dollars  prior  to  the  delivery  by 
Mapel  of  any  material,  ^^  without  first  or  ever  obtaining  from 
Messrs.  Shea  &  Shea,  architects,  as  in  and  by  said  contract 
required,  a  declaration  or  expression  of  acknowledgment  upon 
their  part  that  the  materials  prepared  and  manufactured  by 
the  said  E.  T.  Mapel  under  said  contract  prior  to  the  dates 
of  said  payment  and  payments  were  satisfactory  to  them, 
the  said  Shea  &  Shea.''  Mapel,  it  appears,  had  conveyed  to 
the  surety  company  property  of  the  value  of  four  hundred 
and  fifty  dollars  to  indemnify  it.  Judgment  for  this  amount 
was  rendered  in  favor  of  the  plaintiffs,  but  they  were  refused 
further  relief.  It  thus  apears  that,  in  the  view  of  the  court, 
the  moneys  so  advanced  by  plaintiffs  to  Mapel  without  the 
knowledge  of  the  surety  company  were  construed  to  be  moneys 
advanced  in  violation  of  the  terms  of  the  contract  and  in 
impairment  of  the  surety's  rights,  and  that  the  surety  was 
thus  exonerated,  excepting  for  the  value  of  the  indemnifying 
property  of  the  principal  which  it  held  in  its  possession.  The 
briefs  in  this  case  are  devoted  largely,  if  not  wholly,  to  the 
proper  construction  of  the  contract  in  this  regard,  but  in  the 
view  which  we  take  of  the  case  that  construction  is  wholly 
immaterial,  although  it  may  be  said  that  it  was  properly  con- 
strued by  the  court.  The  contract  contemplated  the  privilege 
to  the  plaintiffs  to  pay  at  their  pleasure  in  advance  of  deliv- 
ery, but  the  condition  as  to  approval  by  the  architects  was  not 
waived.  It  was  still  required  that  the  material  should  be 
acceptable  to  the  architects  before  such  payment  was  justified 
under  the  contract. 

But,  as  we  have  said,  this  determination  is  immaterial  and 
quite  inconclusive  of  the  case.  If  the  payments  were  made 
i^thin  the  terms  of  the  contract,  then  clearly  the  surety  can- 
not be  heard  to  complain.  If  they  were  not,  then  they  were 
merely  advancements  of  money  made  by  plaintiffs  to  de- 
fendant Mapel  entirely  without  the  terms  of  the  contract, 
and  the  surety  has  no  grievance,  unless  in  some  substantial 
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way  his  condition  is  changed  or  a  new  liability  is  sought  to 
be  imposed  upon  him  because  of  such  payments. 

'^A  surety  has  all  the  rights  of  a  guarantor,  whether  he 
hp  :>mc  peiTsonally  respcnsi  .e  or  not."  (Ci\.  ''o'^'*,  gee. 
28:i.) 

*'A  surety  is  exonerated — 1.  In  like  manner  with  a  guar 
antor;  2.  To  the  extent  to  which  he  is  prejudiced  by  any 
act  of  the  creditor  which  would  naturally  prove  injurious  to 
the  remedies  of  the  surety  or  inconsistent  with  his  rights,  or 
which  lessens  his  security."     (Civ.  Code,  sec.  2840.) 

''A  guarantor  is  exonerated,  except  so  far  as  he  may  be 
indemnified  by  the  principal,  if  by  any  act  of  the  creditor, 
without  the  consent  of  the  guarantor,  the  original  obligation 
of  the  principal  is  altered  in  any  respect,  or  the  remedies 
or  rights  of  the  creditor  against  the  principal,  in  respect  there- 
to, in  any  way  impaired  or  suspended."  (Civ.  Code,  sec. 
2819.) 

It  is  of  course  well  recognized  that  the  surety  is  favored 
in  law,  and  that  any  act  injurious  to  his  rights  will  operate 
as  an  exoneration  under  his  contract.  Sutherland  thus  ex- 
presses it:  "A  surety  is  a  favorite  of  the  law,  and  where 
any  act  is  done  by  the  obligee  that  may  injure  him,  the  courts 
are  very  glad  to  lay  hold  of  it  in  his  favor.  If  the  creditor 
does  any  act  injurious  to  the  surety,  or  inconsistent  with  his 
rights,  ...  he  will  be  discharged."  (3  Sutherland  on  Dam- 
ages, 3d  ed.,  sec.  735.) 

Thus  the  question  whether  the  advancements  made  by  Bate- 
man Brothers  were  or  were  not  within  the  strict  terms  of  the 
contract  could  only  aflfect  the  surety  if  in  fact  they  were  im- 
properly made,  and  if  a  recovery  was  sought  against  the 
surety  because  of  them,  or  because  of  some  other  change  in 
its  condition  because  of  them.  But  such  is  not  this  action. 
Plaintiff  does  not  plead  the  payments.  He  bases  no  claim  for 
a  recovery  upon  them,  and  the  surety  can  avail  himself  of 
them  to  defeat  a  recovery  only  if  the  making  of  them  has 
prejudiced  him,  or  if  the  making  of  them  has  altered  the 
original  obligation  of  the  principal  in  some  respect,  or  if 
thereby  the  remedies  or  rights  of  the  creditor  or  of  the  surety 
against  the  principal  have  become  in  some  way  impaired  or 
suspended.  Such  is  not  the  case  here  presented.  So  far  hs 
the  contract  is  concerned,  since  no  material  was  delivered 
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by  Mapel,  and  no  material  had  been  accepted  by  the  architects, 
there  were  no  payments  to  be  made,  and  the  payments  which 
were  made  were  mere  voluntary  loans  to  Mapel,  the  better  to 
enable  him  to  perform  his  contract.  These  advancements  did 
not  injuriously  affect  the  rights  of  the  surety,  nor  did  they 
affect  them  at  all.  At  the  utmost,  it  was  but  a  transaction 
I  outside  of  the  contract  to  the  benefit  of  both  Mapel  and  his 

'  surety,  in  that  it  supplied  the  former  with  money  by  which 

he  could  complete  his  contract,  if  it  were  possible  for  him 
I  to  do  so  at  all.    So,  as  we  have  said,  if  a  recovery  were  here 

I  sought  against  the  surety  because  of  these  advancements,  he 

I  might  well  be  heard  to  say  that  he  was  not  responsible  there- 

I  for,  and  was  exonerated  under  his  bond,  because  they  were 

not  made  in  accordance  with  its  terms.    And  such  were  the 
I  precise  facts  in   United  States    v.  Tillotson,  1  Paine,  305. 

In  that  case  the  United  States  had  advanced  to  its  contractors 
I  large  sums  of  money  to  aid  in  the  construction  of  a  fort, 

uuder  a  contract  providing  restrictions  and  limitations  in 
I  the  payment  of  the  money,  to  the  effect  that  materials  should 

I  be  delivered  with  the  invoices  at  the  fort  and  pronounced  by 

i  the  engineer  of  proper  quality,  and  that  payments  should  be 

I  made  at  the  end  of  each  month  for  the  work  actually  per- 

I  formed.    The  United  States  sued  the  surety  upon  his  bond, 

alleging  that  of  the  large  advancements  so  made  the  con- 
tractors had  accounted  in  work  and  material  for  but  a  very 
small  sum,  and  the  recovery  was  sought  for  the  difference  be- 
tween the  amounts  so  advanced  by  the  United  States  and 
the  amounts  accounted  for  by  the  contractors.  But  it  waj 
made  to  appear  that  the  payments  by  the  United  States  were 
without  the  terms  of  the  contract,  and  under  the  plainest 
principles  of  suretyship  it  was  held  that  the  limitations  as 
to  payment  ran  with  the  surety's  contract,  and  that  they  were 
exonerated  as  to  all  payments  made  not  in  accordance  with 
these  limitations  and  conditions.  So  here,  as  has  been  said, 
if  the  recovery  were  sought  for  the  seven  thousand  dollars  so 
advanced,  the  materials  for  which  were  not  furnished,  the 
surety  could  rightfully  claim  his  exoneration.  But  such  is 
x.-yl  this  action.  The  surety  has  not  been  injured  by  these 
payments,  and  a  recovery  is  not  sought  on  account  of  them. 
The  case  in  effect  is,  that  notwithstanding  the  liberality  of 
the  plaintiffs  in  advancing  moneys  to  enable  the  contractor 
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to  furnish  the  materials,  he  still  failed  to  do  so,  compelling 
plaintiffs  to  purchase  the  materials  in  open  market,  and  for 
the  difference  between  the  contract  price  and  the  price  paid 
in  open  market  the  surety  is  responsible  to  the  extent  of  his 
undertaking. 

It  follows,  therefore,  that  the  alleged  defense  is  not  a  de- 
fense to  the  action,  and  that  upon  the  facts  found  plaintiff 
is  entitled  to  the  judgment  prayed  for.  It  is  therefore  or- 
dered that  the  judgment  appealed  from  be  reversed,  and  that 
upon  the  findings  made  the  court  enter  its  judgment  in  favor 
of  plaintiffs. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  8016.    Department  One. — ^NoTember  7,  1904.] 

FANNIE  STOCKTON,  Appellant,  v.  BO.JID  OF  BDU- 
CATION  OF    THE    CITY    OF    SAN   JOSE    et    al., 

Respondents. 

School  Law— Dismissal  or  Tkaohxb^-Absenob  ov  CKSTinoATB.— A 
teaeher  who  has  never  held  a  city  or  eitj  and  eonntj  oertifieate  does 
not  come  within  the  terme  of  section  1793  of  the  Political  Code, 
providing  that  holders  of  such  certificates  shall  be  dismissed  only 
for  insubordination  or  other  causes. 

Id. — San  Josb  Chabteb — Constkuction — ^"Pxbmanxnt  Positions'' — 
Dismissal  at  End  or  Year. — ^Upon  a  proper  construction  of  the 
original  charter  of  San  Jose,  the  only  ''permanent  positions"  of 
teachers  thereunder  were  of  those  who  were  reported  favorably  bj 
the  classification  committee  of  the  board  of  education  at  the  close 
of  the  school  year,  and  a  teacher  not  protected  by  the  Political 
Code  may  be  dismissed  at  the  end  of  any  school  year  under  that 
charter  upon  failure  of  the  classification  committee  to  recommend 
a  retention  of  said  teacher  for  the  ensuing  year. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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John  O.  Jury,  and  D.  M.  Delmas,  for  Appellant 

R  L.  Partridge,  F.  C.  Jacobs,  and  Joseph  H.  Patton,  for 
Respondents. 

ANQELLOTTI,  J.— This  is  an  appeal,  on  the  judgment- 
loU,  from  a  judgment  denying  the  application  of  plaintiff 
for  a  writ  of  mandate  compelling  defendants  to  admit  plain- 
tiff to  the  use  and  enjoyment  of  her  alleged  right  to  act  as  a 
teacher  in  the  school  department  of  the  city  of  San  Jose. 

The  plaintiff  has  never  held  a  "city''  or  "city  and  county" 
certificate,  and  therefore  does  not  come  within  the  provisions 
of  section  1793  of  the  Political  Code,  providing  that  holders 
of  such  certificates,  when  elected,  shall  be  dismissed  only  for 
insubordination  or  other  causes.  No  other  provision  of  the 
general  state  law  applicable  to  common  schools  is  cited  as 
precluding  the  board  of  education  of  the  city  of  San  Jose 
from  removing  plaintiff  at  its  pleasure,  and  plaintiff  bases 
her  claim  entirely  upon  certain  provisions  of  the  charter  of 
such  city  as  originally  adopted  and  as  they  existed  until 
amended  in  the  year  1901  (Stats.  1897,  p.  592),  contending 
that  she  was  regularly  elected  a  "permanent  teacher"  of  the 
school  department  within  the  meaning  of  such  provisions, 
and  that  she  has  never  been  legally  removed  from  that 
position. 

In  view  of  the  fact  that  the  San  Jose  charter  provisions 
relative  to  the  status  of  teachers,  and  the  right  and  manner 
of  their  removal,  were  materially  amended  in  1901  (Stats. 
1901,  p.  957),  the  question  as  to  the  proper  construction  of 
the  original  charter  provision  is  no  longer  of  general  interest, 
and  affects  only  those  who,  like  this  plaintiff,  may  have  been 
retired  thereunder. 

As  originally  adopted,  the  charter  provided  in  section  5 
of  article  IX  that  the  powers  and  duties  of  the  board  of  edu- 
cation are  as  follows:  "Third — ^To  employ,  pay  and  dismiss 
teachers,  janitors,  school-census  marshals,  and  such  persons 
as  may  be  necessary  to  carry  into  effect  the  powers  and  duties 
of  the  board,  and  to  fix,  alter,  allow,  and  order  paid  their 
salaries  or  compensation,  .  .  .  provided,  that  no  election  of  a 
teacher  or  other  person  employed  by  the  board  shall  be  con- 
strued as  a  contract,  either  as  to  the  duration  of  time  or 
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amount  of  wages  of  such  person.'*  It  further  provided  for  a 
standing  committee  on  classification,  to  consist  of  two  mem- 
bers of  the  board  of  education  and  the  city  superintendent, 
the  duties  of  the  members  of  which  were,  among  other  things, 
to  make  themselves  thoroughly  acquainted  by  personal  inspec- 
tion with  the  work  of  every  employee  of  the  board,  and  to 
make  a  written  report  to  the  board  at  least  twenty  days  before 
the  close  of  any  school  year,  and  to  therein  "distinctly  state 
what  employees  shall,  in  their  opinion,  be  retained  for  the 
ensuing  year."  (Charter,  art.  IX,  sec.  13.)  It  was  further 
provided  by  section  14  of  article  IX  as  follows,  namely:  "No 
teacher  shall  be  elected  or  appointed  to  a  position  in  the  school 
department  except  in  technical  or  industrial  schools  that  may 
be  established,  or  as  special  teacher  of  some  branch,  who  does 
not  hold  a  California  primary  or  grammar  grade  certificate, 
in  full  force;  and  no  one  shall  be  elected  to  a  permanent 
position  who  has  not  taught  successfully  at  least  one  school 
year  in  the  schools  of  the  city.  All  teachers  thus  elected  to 
permanent  positions  in  the  department,  who  are  reported 
upon  favorably  by  a  majority  of  the  committee  on  classifica- 
tion, shall  retain  their  positions  for  the  ensuing  year  without 
re-election,  and  shall  be  removed  only  for  cause.  No  teacher 
shall  be  removed  from  a  position  held  in  the  schools  of  the 
city,  except  by  the  votes  of  four  members  of  the  board.  .  .  .*' 

These  are  the  only  provisions  that  at  all  bear  upon  plain- 
tiff's case. 

The  findings  show  that  on  June  2,  1897,  the  classification 
committee,  by  its  written  report,  recommended  that  plaintiff 
be  retained  in  her  position  as  a  teacher  for  the  ensuing  school 
year.  She  entered  upon  the  discharge  of  her  duty  as  such 
teacher,  and  continued  to  act  until  the  close  of  the  school  year, 
June  30,  1898.  The  committee  did  not  report  favorably  upon 
her  for  the  ensuing  year,  and  she  ceased  to  act  as  a  teacher 
until  December  5,  1898,  when  she  was  elected  "as  a  regular 
teacher  in  the  school  department/'  and  acted  as  such  until  the 
end  of  the  school  year,  June  30,  1899.  The  classification 
committee  recommended  her  for  employment  as  a  teacher  for 
the  school  year  ending  June  30,  1900,  and  she,  pursuant  to 
that  employment,  entered  upon  her  duties  as  a  teacher  and 
continued  to  act  until  the  last-named  date.  The  majority 
of  the  classification  committee  did  not  report  favorably  upon 
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her  for  the  ensuing  school  year,  and  the  report  excluding  her, 
by  failing  to  report  favorably  upon  her,  was  regularly  adopted 
by  the  board  of  education,  and  she  was  not  re-elected.  Since 
that  time  she  has  not  been  recognized  as  a  teacher  by  the 
board,  and  has  not  been  allowed  to  perform  any  of  the  duties 
of  a  teacher.  In  addition  to  these  specific  findings,  the  trial 
court  found  that  plaintiff  never  was  "elected  to  a  permanent 
position,  or  employed  as  a  permanent  teacher  in  the  school 
department  of  the  city  of  San  Jose.'' 

The  charter,  as  it  then  stood,  nowhere  defined  the  term 
"permanent  position''  or  "permanent  teacher."  It  made  a 
distinction  between  such  teachers  and  others,  and  by  section 
14  of  article  IX  sought  to  confer  some  advantage  as  to  tenure 
upon  those  who  had  been  elected  to  "permanent  positions," 
and  had  thus  become  "permanent  teachers"  of  the  depart- 
ment. But  that  advantage,  as  we  read  the  charter  provisions^ 
was  the  advantage  of  only  such  permanent  teachers  as  were 
reported  upon  favorably  by  a  majority  of  the  committee  on 
classification,  at  the  close  of  any  school  year,  and  simply  gave 
to  them  the  right  to  hold  their  positions  for  another  school 
year,  without  re-election  by  the  board,  unless  removed  "for 
cause."  In  other  words,  there  was  no  "permanent  position" 
in  the  broad  sense  that  one  elected  to  such  a  position  continued 
to  hold  indefinitely,  in  the  absence  of  removal  for  cause,  but 
the  position  was  "permanent"  only  so  long  as  a  majority 
of  the  classification  committee,  at  the  close  of  each  school  year, 
reported  favorably  upon  the  incumbent.  In  the  absence  of 
such  a  favorable  report,  the  board  of  education,  without  other 
cause,  had  the  right  to  remove  the  incumbent. 

Whatever  right  the  incumbent  of  a  "permanent  position" 
had  to  continue  in  the  position,  notwithstanding  the  express 
desire  and  act  of  the  board  of  education  to  the  contrary,  must 
be  found  in  that  provision  of  section  14  of  article  IX  which 
declares  that  "all  teachers  thus  elected  to  permanent  positions 
in  the  department,  who  are  reported  upon  favorably  by  a 
majority  of  the  committee  on  classification,  shall  retain  their 
position  for  the  ensuing  year  without  re-election,  and  shall 
he  removed  only  for  cause." 

If  that  provision  had  not  been  incorporated  in  the  charter, 
there  could  be  no  doubt  that  the  board  of  education  could 
remove  any  teacher,  permanent  or  otherwise,  at  will,  by  a 
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vote  of  four  members  of  the  board.  Thia  provision  was  the 
only  limitation  on  that  absolute  power  that  was  contained 
in  the  charter.  By  its  express  terms,  the  limitation  was  ap- 
plicable not  to  all  those  who  had  been  merely  elected  to  per- 
manent positions,  but  only  to  those  who,  having  been  so 
elected,  were  favorably  reported  npon  by  a  majority  of  the 
committee  on  classification,  at  the  dose  of  a  school  year.  It 
gave  to  those  who  were  so  favorably  reported  upon  the  right 
to  continue  in  their  positions  for  another  school  year,  unless 
removed  for  cause.  Such  is  the  plain  reading  of  the  limita- 
tion upon  the  power  of  the  board  to  remove  at  will,  and  the 
plaintiff,  not  having  been  favorably  reported  upon  by  the 
committee  on  classification  at  the  close  of  the  school  year  in 
1900,  did  not  come  within  its  provisions. 

The  provision  of  subdivision  3  of  section  5  of  article  IX  of 
the  charter,  ''that  no  election  of  a  teacher  or  other  person 
employed  by  the  board  shall  be  construed  as  a  contract,  either 
as  to  the  duration  of  time  or  amount  of  wages  of  such  person,' 
in  no  degree  assists  plaintiff.  The  object  of  this  provision  was 
clearly  to  protect  the  city  against  the  claim  of  any  one  who 
might  contend  that  by  reason  of  his  election  he  was  entitled 
to  serve  for  any  particular  time  or  at  any  particular  com- 
pensation. One  elected  to  a  position  in  the  department  ac- 
quired, as  claimed  by  plaintiff,  a  ** status''  thereby,  but  it 
was  a  status  that  could  be  terminated  by  the  board  of  edu- 
cation at  any  time,  subject  to  the  limitations  already  men- 
tioned. 

It  is  contended  that  the  findings  show  an  irregularity  in 
the  proceedings  of  the  classification  committee,  in  that  the 
majority  report  had  not  been  adopted  at  any  formal  meeting 
of  the  committee,  it  having  been  prepared  and  signed  by  a 
majority,  and  without  prior  consultation  with  the  third 
member,  was  presented  to  him  for  signature.  A  sufficient 
answer  to  this  contention  is,  that  in  the  absence  of  a  favor- 
able report  of  the  committee  as  to  an  incumbent,  there  is 
no  limitation  on  the  power  of  the  board  to  remove  the  in- 
cumbent. 

In  view  of  our  conclusion  as  to  the  proper  construction  of 
the  charter  provision,  it  is  not  necessary  to  determine  whether 
the  specific  findings  show  that  plaintiff  was  a  ''permanent 
teacher,"  nor  is  it  necessary  to  consider  the  suggestion  of 
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defendantB  to  the  effect  that  the  eharter  provisions  are  in 
conflict  with  the  general  state  law  relative  to  oominon  aefaooLiL 
The  judgment  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  eoneorred. 


[8.  F.  No.  2952.    Department  Two.— November  7,  1904.] 

JOHN  FEEY  et  al.,  Respondents,  v.  A.  YIQNIEB,  Executor, 
etc,  and  MABY  EISEN,  Exeeatrix,  etc.,  Appellants. 

Aptxai.  noM  Obdkb  Bxntino  Nxw  Tuai/— Bxtzxw— SumOIKNOT  Of 
OOMPULiNT. — The  suffioien^  of  the  complaint  can  only  be  consid- 
ered upon  an  appeal  from  tiie  judgment,  and  is  not  reviewable  npon 
appeal  from  an  order  denying  a  new  triaL 

Id. — QuAiionoATioN  or  Witmxss — ^Action  bt  Lxssxb  xtpoh  OoNTaAcr  or 

BSGBASXD  LiSSOB — ASSIONICKNT  BETOKX  OONTaAOT. — A  witnCflS  who 

had  assigned  all  his  interest  in  a  lease  and  in  buainees  npon  the 
kaeed  premises  before  a  fire  injuring  the  leased  property  and 
destroying  a  kiln  thereupon  is  not  the  assignor  of  a  cause  of  action 
for  breach  of  a  contract  of  the  lessor,  made  after  the  fire,  to  repair 
the  leased  premises  and  rebuild  the  kiln,  and  is  not  disqualified  to 
testify  to  events  occurring  before  the  death  of  the  lessor,  under 
section  1880  of  the  Code  of  Civil  Procedure. 

Id. — Statute  or  Liiotations — ^Amxndmxnt  or  CoifPuuKT— Causx  or 
AcnoM  MOT  Chanokd — IiciCATKEiAL  Yabiamoi. — Where  an  amend- 
ment to  the  complaint  does  not  change  the  cause  of  action,  but 
leten  solely  to  the  cause  of  action  originally  alleged  and  facts 
eodsting  at  the  time  of  its  accrual,  and  merely  omits  certain  matters 
whieh  do  not  show  a  material  variance,  the  statute  of  limitations 
has  reference  only  to  the  original  complaint,  and  does  not  extend 
to  the  time  of  filing  the  amendment. 

Id«— OoMsniKBATiON  roB  Promisb. — The  promise  of  the  lessees  to  replace 
the  machinery  in  the  destroyed  kiln  was  a  sufficient  consideration 
for  the  promise  of  the  defendant  to  rebuild  it. 

Id.— Amzndbd  AKswxa— Cubx  or  Ebboe. — An  error  in  the  refusal  of 
the  court  to  file  an  amended  answer  after  an  immaterial  amend- 
ment to  the  complaint  allowing  a  special  traverse  of  each  of  the 
material  allegations  of  the  original  complaint  was  cured  by  sub- 
sequently allowing  an  amended  answer  after  the  amendments  to 
the  complaint  were  filed,  in  which  he  substantially  denied  all  the 
allegations  of  the  whole  complaint  as  amended. 

tn^— Stjppobt  or  Findings. — Held,  that  the  evidence  fnlfy  warrants 
the  findings  of  the  court  for  the  plaintiffs. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  James 
M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  M.  Jennings,  for  Appellants. 

Edward  J.  McCutchen,  Page,  McCutchen  &  Eells,  and  Page, 
McCutchen,  Harding  &  Knight,  for  Respondents. 

McFARLAND,  J. — Judgment  went  in  the  court  below  for 
plaintiffs,  and  the  defendants  appeal  from  an  order  denying 
their  motion  for  a  new  trial.  There  is  no  appeal  from  the 
judgment.  The  action  was  originally  against  Francis  T. 
Eisen  to  recover  damages  against  him  for  his  failure  to  re- 
place a  certain  kiln  used  for  drying  oats  and  other  grains, 
which  kiln  had  been  in  a  house  leased  by  him  to  plaintiffs 
and  their  predecessors,  and  had  been  destroyed  by  fire.  Dur- 
ing the  pendency  of  the  action  Eisen  died,  and  his  executor 
and  executrix  were  substituted  as  defendants.  The  tran- 
script presents  the  difficulty  of  discovering  what  questions  are 
involved  rather  than  the  difficulty  of  determining  the  ques- 
tions when  discovered. 

The  court,  in  addition  to  formal  matters,  found  these  facts : 
On  October  7,  1887,  said  Eisen  leased  to  the  present  plaintiff 
Frey  and  Jesse  Newbauer  and  J.  C.  Holloway,  who  then 
composed  the  firm  of  the  Monarch  Milling  Company,  and 
were  engaged  in  the  business  of  manufacturing  meals  of 
various  kinds  out  of  wheat,  oats,  and  other  grains,  certain 
premises  in  San  Francisco  consisting  of  fioors  and  parts  of 
floors  in  the  building  on  Stevenson  Street  known  as  numbers 
12,  14,  and  16,  together  with  certain  machinery  therein 
owned  by  Eisen  and  used  for  milling  purposes,  and  a  kiln  for 
drying  situated  on  the  third  floor.  The  said  lessees  took  pos- 
session and  began  therein  their  said  business.  Afterwards 
Holloway  sold  and  conveyed  all  his  interest  in  the  lease  and 
business  to  the  said  Frey  and  Newbauer,  and  at  other  times 
there  were  sales  of  interests  in  the  lease  and  business  to  and 
from  other  parties,  until  finally  the  plaintiffs  Frey  and  Hoff- 
man and  Schwabacher  became  and  remained  the  owners  and 
continued  to  conduct  the  business.     On  the  twenty-first  day 
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of  September,  1887,  without  any  fault  of  plaintiffs,  a  fire 
occurred  which  injured  and  damaged  said  building  and  prop- 
erty and  entirely  destroyed  the  kiln  and  some  of  the  ma- 
chinery. Immediately  after  the  fire  Eisen  agreed  with  plain- 
tiffs, and  promised  them,  to  repair  the  premises  and  rebuild- 
the  kiln  if  plaintiffs  would  repair  and  rebuild  the  parts  of  the 
machinery  which  had  been  damaged  and  destroyed  by  the 
fire,  which  plaintiffs  promised  to  do.  Plaintiffs  complied 
with  their  part  of  this  contract  and  replaced  said  machinery ; 
but  Eisen  neglected  and  refused  to  rebuild  said  kiln  or  to 
build  any  kiln.  The  kiln  was  necessary  to  the  proper  con- 
duct of  said  business  of  plaintiffs,  and  they  were  damaged 
by  Eisen 's  refusal  to  rebuild  the  same  in  the  sum  of  $756.47, 
for  which  amount  judgment  was  rendered  against  defend- 
ants. The  evidence  fully  warrants  these  findings.  The  order 
denying  the  new  trial  must  therefore  be  affirmed,  unless  it 
should  be  reversed  upon  some  of  the  special  grounds  sug- 
gested by  appellants;  and  we  do  not  think  that  any  of  such 
grounds  are  tenable.  We  will  notice  such  of  them  as  seem 
to  call  for  any  discussion. 

Appellants  attack  the  sufficiency  of  the  complaint;  but  as 
to  this  matter  it  is  enough  to  say  that  the  sufficiency  of  a 
complaint  can  be  considered  only  on  an  appeal  from  the 
judgment,  and  is  not  reviewable  on  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial.  (Bode  v.  Lee,  102  Cal. 
583,  and  cases  there  cited.) 

It  is  contended  that  the  court  erred  in  overruling  appel- 
lants' objections  to  the  testimony  of  respondents'  witness 
J.  C.  HoUoway,  the  objection  being  that  he  was  an  assignor  of 
respondents,  and  therefore  disqualified  as  a  witness  under 
section  1880  of  the  Code  of  Civil  Procedure,  which  provides 
that  an  assignor  shall  not  be  a  witness  **upon  a  claim  or 
demand  against  the  estate  of  a  deceased  person,  as  to  any 
matter  of  fact  occurring  before  the  death  of  such  deceased 
person."  But  the  objection  was  not  good,  because  IloUovvay 
had  transferred  all  his  interest  in  the  lease  and  business  be- 
fore the  fire ;  and  as  the  cause  of  action  arose  upon  a  contract 
made  after  the  fire  to  which  he  was  not  in  any  way  a  party, 
he  was  not  an  assignor  of  the  **claim  or  demand"  sued  on. 

We  do  not  see  any  merit  in  the  contention  that  the  action 
was  barred  by  the  statute  of  limitations.     There  is  no  claim 
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that  the  action  was  not  ori^ally  brought  in  time,  as  it  was 
commenced  within  one  year  after  the  alleged  canae  of  action 
accrued.  But  afterwards  the  respondents,  by  leave  of  court, 
amended  the  complaint  by  inserting  after  the  averment  of 
appellants'  promise  the  words  ''for  a  valuable  considera- 
tion/' and  it  is  contended  that  by  this  amendment  a  new 
cause  of  action  was  averred.  It  is  obvious,  however,  that  the 
amendment  referred  entirely  to  the  cause  of  action  originally 
alleged,  and  was  merely  a  statement  of  something  existing 
at  the  time  of  the  accruing  of  that  cause  of  action  and  being 
part  of  it,  and  which  the  pleader  thought  proper  to  add  in 
order  to  make  the  complaint  more  full.  No  new  cause  of 
action  was  set  up  in  the  amendment.  And  the  same  may  be 
said  of  the  other  amendments— one  striking  out  the  words 
''and  HoUoway,"  and  another  striking  out  the  allegation 
that  defendant  "repaired  said  premises  and  property''  ex- 
cept the  kiln. 

There  is  no  material  variance  between  the  cause  of  action 
stated  in  the  complaint  and  the  cause  of  action  upon  which 
the  judgment  rested.  The  cause  of  action  alleged  was  the 
promise  of  Eisen  to  rebuild  the  kiln  and  his  failure  to  do  so ; 
and  upon  these  facts  the  judgment  was  rendered. 

The  contention  that  the  claim  or  demand  presented  to  the 
executor  after  the  death  of  Eisen  was  insufficient,  and  was 
different  from  the  cause  of  action  stated  in  the  complaint, 
is  not  maintainable.  The  claim  presented  was  very  full,  and 
stated  as  the  ground  of  the  demand  the  promise  of  Eisen  to 
rebuild  the  kiln,  and  his  failure  to  do  so,  as  alleged  in  the 
complaint. 

The  promise  of  respondents  to  replace  the  machinery  and 
their  fulfillment  of  that  promise  constituted  a  sufficient  con- 
sideration for  Eisen 's  promise  to  rebuild  the  kiln. 

After  plaintiffs  had  amended  by  striking  out  the  words 
"and  Holloway,"  the  defendants  moved  for  leave  "to  amend 
their  answer  by  making  a  special  traverse  of  each  of  the 
material  allegations  in  plaintiffs'  complaint."  The  motion 
was  denied,  and  appellants  assign  this  ruling  as  material 
error.  It  is  not  necessary  to  inquire  whether  the  court  was 
right  in  holding  that  the  original  answer  sufficiently  set  forth 
the  defenses  of  defendants,  and  that  therefore  an  amended 
answer  was  not  called  for,  because  it  appears  that  after- 
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wards,  and  after  all  the  amendments  to  the  complaint  had 
been  made,  defendants  were  allowed  to  file,  and  did  file,  an 
amended  answer,  in  which  they  had  an  opportunity  to  deny, 
and  did  substantially  deny,  all  the  material  averments  of 
the  complaint  as  amended.  The  defendants  therefore  could 
have  availed  themselves  of  any  defense  which  they  had  and 
of  the  right  to  introduce  evidence  pertinent  thereto;  and 
they  could  not  have  been  in  any  way  prejudiced  by  the  said 
ruling  excepted  to. 

We  see  no  other  points  calling  for  special  notice.  The 
merits  of  the  case  lie  in  the  questions  whether  Eisen  promised 
to  replace  the  kiln  upon  the  consideration  that  plaintiffs 
would  replace  the  machinery,  and  whether  plaintiffs  were 
damaged  by  his  refusal  to  do  so,  as  found  by  the  court;  and 
each  party  had  a  fair  opportunity  to  try  those  questions. 
And  as  there  are  no  good  reasons  for  disturbing  the  con- 
clusions of  the  court  below  as  to  those  questions,  there  is  no 
^n^und  for  reversing  the  order  appealed  from. 

The  order  denying  a  new  trial  is  afibmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  T,  No.  3056.    Department  One.— November  9,  1904.] 

ALBERT   LIMBERQ,   AppeUant,   v.    GLENWOOD   LUM- 
BER COMPANY,  Respondent. 

KBGLiasNGi — Master  and  Szbvani> — ^KNoyruEDos  or  Detbotivx  Appli- 
ANCss — Assumption  op  Bisk — Nonsuit — Law  op  Case. — ^In  an 
aetion  b7  a  teamster  for  damages  for  negligence  of  the  master  in 
falling  to  furnish  proper  appliances,  in  which  a  nonsuit  was  granted, 
and  in  which  a  second  appeal  was  taken,  where  the  evidence  is  the 
nme  as  was  considered  upon  a  former  appeal,  npon  which  a  judg- 
ment in  favor  of  plaintiif  was  reversed  upon  the  ground  that  plain- 
tiff's  evidence  showed  that  he  had,  with  the  full  knowledge  of  de- 
fects in  the  appliances,  voluntarily  continued  to  work  therewith  for 
several  months  prior  to  the  accident,  and  assumed  the  risk  of  work- 
ing therewith,  the  decision  upon  the  former  appeal  is  the  kw  of  IkM 
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Id. — Defects  Alleged — Employment  as  Teamster — Element  or  Nso- 
LioENCE  NOT  WITHIN  ISSUES. — Where  the  plaintiff  was  employed 
as  a  teamster  in  hauling  lumber,  and  the  only  defects  complained 
of  were  that  the  lines  furnished  were  too  short  and  that  there  was 
no  seat  on  the  wagon,  evidence  of  a  new  element  of  negligence  not 
within  tlie  issues,  in  not  having  a  brake  on  the  wagon,  of  which 
the  plaintiff  had  the  same  knowledge  as  of  the  other  defects,  cannot 
be  considered  as  affecting  the  question  of  nonsuit  or  the  law  of  the 
case. 

Id. — Evidence — Customary  Appliances — Immatdual  Bulino. — ^The 
exclusion  of  evidence  as  to  whether  it  was  customary  in  the  business 
of  hauling  lumber  with  four  horses  to  have  a  wagon  equipped  as 
this  wagon  was,  and  with  lines  such  as  were  here  used,  was  ma- 
terial, if  at  all,  only  on  the  question  of  negligence,  and,  if  compe- 
tent, such  exclusion  could  not  prejudicially  affect  the  plaintiff's 
rights,  where  it  is  determined  that  he  assumed  the  risk  of  the  ap- 
pliances used.  In  such  case  it  is  immaterial  whether  or  not  there 
was  in  fact  negligence  on  the  part  of  the  defendant. 

Id. — Evidence  Properly  Excluded — Questions  Asked  Plaintiff. — A 
question  asked  the  plaintiff  as  to  whether  or  not,  if  he  had  lines  long 
enough  to  sit  back  on  the  load,  he  would  have  been  pulled  off  by  the 
lines,  which  went  at  most  to  the  question  of  negligence  and  the  causs 
of  the  accident,  was  properly  excluded.  It  vms  also  proper  to 
exclude  a  question  asked  plaintiff  as  to  what  use  he  would  have 
made  of  a  brake  if  there  had  been  one  on  the  wagon. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  new  trial.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Black,  for  Appellant. 

Joseph  R.  Patton,  for  Respondent 

ANGELLOTTI,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries  suffered  by  plaintiff  while  in  the  employ  of 
defendant  as  a  teamster,  the  claim  of  the  plaintiff  being,  that 
such  injuries  were  caused  by  the  negligence  of  his  employer, 
in  that  the  appliances  furnished  him  with  which  to  do  the 
work  were  defective.  There  have  been  two  trials  of  the  case. 
The  first  trial  resulted  in  a  judgment  for  plaintiff.  On  appeal 
by  the  defendant  from  such  judgment  and  an  order  denying 
its  motion  for  a  new  trial,  the  judgment  and  order  were 
reversed  and  the  cause  remanded.  {Limberg  v.  Olenwood 
Lumber  Co,,  127  Cal.  598.) 
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Upon  this  trial  the  court  granted  defendant's  motion  for 
a  nonsuit,  and  judgment  was  entered  accordingly.  The 
plaintiff  moved  for  a  new  trial,  which  was  denied,  and  he 
appeals  from  the  order  denying  his  motion  for  a  new  trial. 
He  conteu(is  that  the  trial  court  erred  in  granting  the  motion 
for  a  nonsuit,  and  also  in  excluding  certain  testimony. 

1.  Wc  are  of  the  opinion  that  the  ruling  of  the  trial  court 
upon  the  motion  for  nonsuit  is  sufficiently  specified  as  an 
error  of  law  in  the  statement  on  motion  for  a  new  trial  to 
enable  us  to  review  it.  That  ruling  was,  however,  undoubt- 
edly correct.  Upon  the  former  appeal  it  was  held,  after  a 
full  discussion  of  the  evidence,  that  the  defendant's  motion 
for  a  nonsuit  made  on  the  trial  should  have  been  granted, 
upon  the  ground  that  the  evidence  for  the  plaintiff  clearly 
showed  that,  even  if  it  were  conceded  that  the  defendant  was 
negligent  in  not  furnishing  proper  appliances,  the  plaintiff 
had,  with  full  knowledge  of  the  defects,  voluntarily  contin- 
ued to  work  therewith  for  several  months  prior  to  the  acci- 
dent, and  that  he  had  thus  assumed  the  risk  of  working 
therewith. 

The  alleged  defects  complained  of  were,  that  the  lines 
furnished  for  the  driving  of  the  horses  were  too  short,  and 
that  there  was  no  seat  on  the  wagon. 

It  is  unnecessary  to  discuss  the  evidence  given  on  behalf  of 
plaintiff  on  the  second  trial,  further  than  to  say  that  it  is 
substantially  the  same,  so  far  as  is  material  to  the  question 
c»f  the  assumption  of  the  risk  of  working  with  the  appliances 
furnished  is  concerned,  as  the  evidence  given  on  the  first 
trial  and  discussed  by  this  court  on  the  former  appeal.  The 
decision  of  this  court  upon  such  appeal  as  to  the  effect  of  this 
evidence  has  become  the  law  of  this  case,  and  is  binding  upon 
this  court  on  this  appeal. 

It  is  suggested  by  appellant  that  the  evidence  on  the  second 
trial  showed  *'a  new  element  of  negligence  of  defendant  in 
not  having  a  brake  on  the  wagon.*'  This  was  an  ** element 
of  negligence"  not  embraced  within  the  issues  made  by  the 
[.leadings,  the  complaint  specifying  with  great  particularity 
the  only  negligence  complained  of — ^viz.,  that  the  lines  were 
too  short,  and  that  the  wagon  was  without  a  seat.  The  plain- 
tiff's knowledge  as  to  the  brake  was  apparently  the  same  as 
his  knowledge  as  to  lines  and  seat,  for  he  testified:  ''Ther<) 

CXLV.  Cal.—IT 
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never  was  a  seat  on  that  wagon  nor  a  brake/'  We  are  unable 
to  see  how  the  evidence  as  to  the  want  of  brake  in  any  way 
affected  the  question  as  to  whether  plaintiff  had  assumed  the 
risk  of  working  with  the  short  lines  on  a  wagon  without  a 
seat. 

2.  As  to  the  rulings  of  the  court  sustaining  objections  to 
certain  questions  asked  by  defendant,  we  find  no  warrant  for 
disturbing  the  judgment  or  order  denying  a  new  trial. 

The  question  asked  the  witness  Sanor,  as  to  whether  it  was 
usual  or  customary  in  the  business  of  hauling  lumber  with 
four  horses  to  have  a  wagon  equipped  as  this  wagon  was,  and 
with  lines  such  as  were  here  used,  was  material,  if  at  all,  only 
to  the  question  of  negligence,  and  if  it  be  conceded  that  the 
proposed  evidence  was  competent,  the  ruling  of  the  court 
rejecting  the  same  could  not  have  prejudicially  affected 
plaintiff's  rights,  as  it  could  not  affect  the  determination  of 
the  question  as  to  whether  plaintiff  had  assumed  the  risk  of 
working  with  the  appliances  furnished.  It  being  determined 
that  he  did  assume  such  risk,  it  is  immaterial  whether  or  not 
there  was  in  fact  negligence  on  the  part  of  defendant  The 
same  may  be  said  as  to  the  question  asked  the  plaintiff  as  to 
whether  or  not,  if  he  had  had  lines  long  enough  to  sit  back  on 
the  load,  he  would  have  been  pulled  off  the  load  by  the  lines, 
which  went  at  most  to  the  question  of  negligence  and  the 
cause  of  the  accident.  There  was,  however,  no  error  in  the 
ruling  of  the  court  sustaining  the  objection  to  this  question. 

We  are  unable  to  see  the  materiality  of  the  question  asked 
the  plaintiff  as  to  what  use  he  could  have  made  of  a  brake, 
if  there  had  been  one  on  the  wagon. 

The  order  is  afibmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
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[8.  7.  No.  8825.    In  Bank.— November  9,  1904.] 

WILLIAMS,  BELSEB  &  CO.,  AppeUants,  ▼.  CABBIE  L. 
BO  WELL,  Bespondent. 

OoKsmuonoN  ov  Past  of  Bswnfr— Private  Ck)NT&AOT  bt  Lotownkrs — 

OONBTBUOnON    OF    C!ODS — ^ENFOBGEMSNT    OF    LiXN — JlTBISDIOTION. — 

A  BpiUm  of  aewen  is  an  improvement  to  lots  within  the  Bewer 
distiiet,  and  where  the  lotowners  within  part  of  a  sewer  district 
established  bj  a  town  made  a  private  contract  for  the  construction 
of  the  sewers  according  to  the  proper  plans  and  specifications  nf 
the  town,  in  proportion  to  frontage  on  their  lots,  the  contractor 
has  a  lien  nnder  section  1191  of  the  Code  of  Civil  Procedure  upon 
each  lot  for  the  price  which  the  owner  has  agreed  to  pay  theref or, 
which  the  court  has  jurisdiction  to  enforce,  regardless  of  the  amount 
thereof.  [Shaw,  J.,  and  Angellotti,  J.,  dissenting.] 
Id. — ^Pleading — Ambiguity  and  Um certainty — General  Demurrer. — 
Ambiguity  and  uncertainty  in  a  pleading  are  nut  available  upon 
general  demurrer,  and  can  only  be  taken  advantage  of  by  special 
demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  E.  Qreene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Bates,  for  Appellants. 

John  W.  Stetson,  and  James  G.  Quinn,  for  Bespondent. 

BEATTY,  C.  J. — In  this  case  the  superior  court  sustained 
a  general  demurrer  to  the  complaint,  and,  upon  the  plaintiffs 
declining  to  amend,  entered  a  final  judgment  for  the  defend- 
ant, from  which  plaintiffs  appeal.  It  appears  from  the  com- 
plaint that  the  board  of  trustees  of  the  town  of  Emeryville 
adopted  a  plan  or  system  of  sewers  for  the  town,  and  that  thi' 
plaintiffs  entered  into  a  written  contract  with  the  defendant 
and  other  lotowners  by  which  they  agreed  to  furnish  the 
material  and  construct  the  whole  system,  together  with  the 
necessary  Y  branches,  manholes,  lampholes,  etc.,  according 
to  the  plans  and  specifications  of  the  town  engineer  as  ap- 
proved by  the  board  of  trustees,  and  to  the  satisfaction  of 
the  engineer  and  said  board;  that  the  defendant  and  other 
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owners  of  lots  upon  their  part  agreed  in  consideration  of  the 
performance  of  this  contract  to  pay  to  the  plaintiffs  the  fipom 
of  forty-five  cents  per  front  foot,  according  to  their  frontages 
set  down  with  their  signatures  to  the  contract  and  represent- 
ing the  amounts  of  their  individual  frontage  directly  along 
the  lines  of  the  proposed  sewers.  It  was  stipulated  that  said 
rate  of  forty-five  cents  should  include  all  macholes,  lamp- 
holes,  inspectors'  and  engineers'  feeS;  and  all  incidental  ex- 
penses, and  also  all  work  on  crossings.  But  the  respective 
lotowners  were  to  pay  for  as  many  T  branches  as  they  indi- 
cated in  connection  with  their  signatures,  at  the  rate  of  a 
dollar  and  fifty  cents  each.  The  defendant  was  the  owner 
of  a  lot  fronting  129.57  feet  on  Auburn  Avenue  and  the  same 
length  on  Lulu  Avenue,  and  she  as  the  owner  of  said  lot 
agreed  to  pay  for  the  work  done  under  the  contract,  $58.18 
for  129.6  feet  front  at  forty-five  cents,  and  $4.50  for  three  T 
branches,  or  a  total  amount  of  $62.68.  The  plaintiflEs  duly 
performed  their  contract,  but  defendant  has  failed  to  pay, 
and  they  seek  in  this  action  to  enforce  a  lien  against  her  lot 
for  her  share  of  the  agreed  price  of  the  work  and  for  costs,  etc. 
Defendant's  demurrer  was  general,  for  want  of  facts  and 
lack  of  jurisdiction,  and  if  it  was  rightly  held  by  the  superior 
court  that  plaintiffs  had  no  lien  to  be  foreclosed,  the  amount 
claimed  under  the  contract  was  too  small  to  give  the  superior 
court  jurisdiction.  The  main,  and  in  fact  the  only,  question, 
therefore,  which  we  have  to  decide  is  whether  there  was  a 
lien.  It  is  true  the  respondent  makes  some  claim  that  the 
complaint  does  ijot  show  that  the  sewer  was  constructed  in 
front  of  her  lot,  and  it  is  true  that  in  this  respect  the  com- 
plaint is  ambiguous  and  uncertain,  but  this  was  a  defect  that 
should  have  been  pointed  out  by  special  demurrer.  Aa 
against  a  general  demurrer  for  want  of  facts,  we  think  the 
complaint  may  be  held  to  show  with  sufficient  certainty  that 
the  sewer  was  laid  for  129.6  feet  in  front  of  the  defendant's 
lot,  and  that  three  Y  branches  were  placed  in  that  part  of  the 
sewer  for  her  accommodation.  (Though  as  to  this  matter  of 
Y  branches  it  is  immaterial  whether  the  complaint  shows  a 
lien  or  not ;  they  were  separately  provided  for  by  a  severable 
clause  in  the  contract,  and  if  the  complaint  established  a  lien 
for  that  part  of  the  contract  price  determined  by  the  front- 
age, it  was  error  to  sustain  the  demurrer.) 
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We  think  that  the  superior  court  erred  in  holding  that 
there  was  no  lien.  By  section  1191  of  the  Code  of  Civil  Pro- 
eedurt^  it  is  provided  that  "Any  person  who,  at  the  request 
of  ihe  reputed  owner  of  any  lot  of  any  incorporated  city  or 
tov^u,  grades,  fills  in,  or  otherwise  improves,  the  same,  or  the 
8tr<sets  )r  sidewalks  in  front  of  or  adjoining  the  same,  or 
oor«ti*ncts  any  areas,  or  vaults,  or  cellars,  or  rooms,  under 
B&id  rddewalks,  or  makes  any  improvements  in  connection 
therewith,  has  a  lien  upon  said  lot  for  his  work  done  and 
materials  furnished." 

A  system  of  sewers  is  an  improvement  to  the  lots  within 
the  sewer  district.  This  is  clearly  recognized  in  the  provisions 
of  the  Vrooman  Act  relating  to  sewers.  From  its  first  en- 
actment of  1885  (Stats.  1885,  p.  161,  sec.  24}  through  all  its 
amendments  (Stats.  1887,  1889,  1891,  1895,  passim),  city 
councils  have  been  fully  empowered  to  order  the  construc- 
tion of  sewers,  in  defiance  of  any  protest  of  property-owners 
and  at  their  expense.  They  have  power  to  define  sewer  dis- 
tricts, including  the  property  which  in  their  judgment  will 
be  benefited, — i.  e.  enhanced  in  value  by  the  proposed  work, — 
and  to  assess  the  whole  cost,  including  all  incidental  ex- 
penses, upon  the  property  so  benefited,  thereby  creating  a 
lien  upon  each  lot  for  the  amount  of  its  assessment.  (Stats. 
1885,  p.  162,  sec.  27.)  The  power  to  subject  each  lot  within 
an  assessment  district  to  a  lien  for  its  due  proportion  of  the 
cost  of  street  or  sewer  work  rests  solely  upon  the  assianption 
that  the  lot  is  improved, — i.  e.  enhanced  in  value  in  an  amount 
at  least  equal  to  its  assessment, — and  accordingly  it  is  held 
that  the  lot  alone  is  liable,  the  owner  being  free  of  any  per- 
I  sonal  liability.     (Taylor  v.  Palmer,  31  Cal.  254.)     There  is 

no  difference  in  this  respect  between  the  construction  of  a 
I  sewer  and  the  improvement  of  a  street,  except  in  the  wider 

latitude  of  discretion  given  to  the  city  council  in  determin- 
I  ing  what  property  will  be  benefited,  and  the  mode  of  appor- 

tioning the  cost.     Assessment  according  to  frontage  in  this 
I  and  other  cases  is  only  a  mode  more  or  less  equitable,  accord- 

I  ing  to  circumstances,  of  making  the  apportionment,  but,  what- 

I  ever  the  mode  adopted,  the  several  assessments,  if  lawfully 

'  made,  represent  in  legal  contemplation  the  improvement  to 

I  the  several  lots,  and  are  a  lien  thereon. 

Now,  in  this  case  it  appears  that  the  trustees  of  Emeryville 
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had  adopted  a  system  of  sewers  for  the  town  upon  plans  and 
specifications  recommended  by  the  town  engineer.  This  mani 
fested  their  intention  to  order  the  work,  let  contracts,  and 
assess  the  cost  of  the  whole  work  with  all  its  incidents  ratably 
upon  the  lots  within  the  tovm.  In  this  situation  the  defend- 
ant and  other  lotowners  agreed  to  assess  themselves  for  their 
ratable  share  of  the  expense.  Knowing  that  they  would  b«* 
subjected  to  no  personal  liability  if  the  improvement  waa 
carried  out  by  proceedings  in  invitutn,  but  that  their  lots 
would  be  charged  with  the  expense  according  to  an  assess- 
ment to  be  made,  they  voluntarily  entered  into  an  r^eement 
by  which  they  assessed  themselves  for  what  each  must  have 
deemed  his  fair  share  of  the  expense,  or,  in  other  words,  the 
amount  of  the  improvement  to  his  particular  lot.  It  is  true 
that  it  is  not  shown  that  all  lotowners  in  the  town  joined  in 
this  agreement,  and  it  is  highly  probable  that  some  of  them 
did  not.  In  cases  of  this  kind  there  are  generally  found  a 
few  individuals  who  are  willing  to  shift  their  own  burdens 
to  other  shoulders,  and  no  doubt  the  parties  to  this  contract 
took  that  into  consideration.  They  may  be  trusted,  however, 
to  have  concluded  that  on  the  whule  it  would  cost  each  of 
them  less  to  have  the  work  done  under  this  contract  than  to 
have  it  carried  out  under  compulsory  proceedings  by  the 
board  of  trustees.  They  were  looking  out  for  their  own  in- 
terests, and  no  doubt  they  took  proper  care  of  them.  Th^r 
secured  the  improvement  of  their  lots  upon  terms  which  they 
voluntarily  accepted  in  place  of  the  terms  which  they  appre- 
hended might  be  imposed  upon  them. 

This  being  so,  they  are  brought  within  the  letter  and  spirit 
of  the  law  above  quoted.  The  plaintiffs  improved  their  lots 
at  their  request,  and  their  claim  of  lien  is  for  no  more  than 
the  agreed  vdue  of  the  improvement.  The  fact  that  the  con- 
tract price  included  the  general  and  incidental  expenses  oi 
the  system,  f j  well  as  the  cost  of  the  branch  sewers  in  front 
of  the  respective  lots,  is  no  impeachment  of  this  statement. 
When  a  system  of  sewers  is  constructed  under  the  orders  of  a 
city  council  in  the  usual  way,  all  these  expenses  are  appor- 
tioned to  the  several  lots  and  become  a  part  of  the  whole 
amount  secured  by  the  lien.  And  justly  and  reasonably  so. 
A  branch  sewer  laid  in  front  of  a  lot  but  unconnected  with  a 
main  or  outfall  sewer  would  be  simply  a  nuisance.    To  make 
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it  a  real  improvement  it  must  be  connected  with  other  parts 
of  the  system,  and  the  main  sewers  must  be  furnished  with 
the  means  of  cleansing,  ventilation,  and  inspection,  such  as 
manholes,  lampholes,  etc.  Street-crossings  must  also  be  re- 
stored where  the  sewers  are  laid,  and  the  labor  and  services 
of  the  ofScial  engineers  and  inspectors  must  be  compensated 
1^  the  contractor.  These  costs,  appertaining  to  the  whole 
CTBtem,  and  essential  to  its  existence  and  efficiency,  must  be 
apportioned,  and  whether  they  are  assessed  by  the  superin- 
tendent of  streets  in  the  usual  way  or  apportioned  by  volun- 
tary agreement  of  the  lotowners  according  to  frontage  or 
by  some  other  method,  the  share  apportioned  to  each  lot  is  to 
be  deemed  a  part  of  the  price  of  the  improvement  to  that  lot, 
and  if  so  it  is  a  lien  thereon. 

The  complaint,  in  our  opinion,  sustains  th(  claim  of  lien, 
and  the  superior  court  had  jurisdiction  to  enforce  it. 

The  judgment  is  reversed. 

HenshaWy  J.,  McFarland,  J.,  and  Lorigan,  J.,  concurred. 

SHAWy  J.,  dissenting. — I  dissent.  Section  1191  of  the 
Code  of  Civil  Procedure  is  a  part  of  the  chapter  of  that  code 
relating  to  mechanics'  liens.  The  provisions  conferring  a  lien 
upon  a  lot  for  work  done  in  connection  therewith  in  the  ad- 
joining street  were  first  incorporated  into  this  section  by  the 
amendment  made  in  1885.  There  is  much  ground  for  the 
contention  that  there  was  no  intention  by  this  amendment  to 
give  a  lien  upon  the  lot  for  any  work  except  for  private  im- 
provements made  for  the  benefit  of  the  particular  lot.  It  is 
a  great  stretch  of  construction  to  hold  it  applicable  to  public 
improvements  such  as  a  public  sewer  composing  part  of  a 
general  system  for  the  town  or  city.  But  for  ih'i  purposes  of 
this  case  it  may  be  conceded  that  in  a  proper  case,  where  the 
owner  of  a  lot  requests  the  construction  of  a  public  sewer  in 
the  street  abutting  upon  the  lot,  the  lot  would,  under  this 
section,  be  subject  to  a  lien  for  its  proportioni.1  part,  accord- 
ing to  frontage,  of  the  total  cost  of  the  sewer  constructed  at 
the  owner's  request.  If  by  the  complaint  in  this  action  it 
had  been  made  to  appear  either  that  all  of  the  owners  of  lots 
fronting  upon  the  proposed  system  of  public  sewers  had 
joined  in  the  contract  employing  the  plaintiffs  to  construct 
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the  sewer,  each  agreeing  to  pay  his  proportion  of  the  cost  of 
the  entire  work,  or  that  the  defendant  and  the  other  prop- 
erty-owners who  did  join  in  the  contract  had  each  agreed  to 
pay  only  that  portion  of  the  entire  cost  of  the  system  which 
would  be  properly  cbargas.ble  to  his  particular  lot  apoD  an 
apportionment  of  the  total  cost  according  to  frontage,  then 
it  would  follow,  under  this  construction  of  the  section,  that 
each  lot  would  be  subject  to  a  lien  for  such  proporticioal 
amount  of  the  cost.  But  that  is  not  this  case.  It  is  alleged 
that  the  defendant  and  other  property-owners  employed  the 
plaintiffs  to  construct  the  sewer  according  to  the  plans  and 
specifications  adopted  by  the  town  trustees,  and  to  the  satis- 
faction of  the  town  engineer  and  board  of  supervisors,  but  it 
docs  not  appear  that  the  property-owners  thus  employing  the 
plaintiffs  comprised  all  the  owners  of  lots  abutting  upon  the 
proposed  system  of  sewers.  It  further  appears  that  each 
agreed  to  pay  for  the  construction  of  the  proposed  system  a 
sum  equal  to  forty-five  cents  per  front  foot  upon  his  particu- 
lar frontage,  but  it  is  not  alleged  that  this  sum  was  the  pro- 
portional part  of  the  entire  cost  which  would  be  chargeable 
to  the  particular  lot  if  an  apportionment  were  made  ac- 
cording to  frontage. 

There  can  be  no  presumption  that  such  was  the  case.  It 
must  be  conceded  that  if  these  facts  are  necessary  to  give  the 
plaintiffs  a  lien  for  the  amount  they  claim,  it  was  incumbent 
upon  them  to  show  them  by  proper  allegations  in  the  com- 
plaint. The  result  is,  that,  so  far  as  appears  from  the  case 
made  by  the  complaint,  the  lien  is  imposed  upon  the  lot  of 
the  defendant  for  a  portion  of  the  total  cost  of  the  system  of 
sewers,  which  bears  no  relation  whatever  to  the  cost  of  the 
portion  of  the  sewer  in  front  of  the  lot,  or  to  its  proportional 
part  of  the  entire  cost  estimated  according  to  frontage.  The 
mere  fact  that  the  contract  provided  for  a  certain  amount  per 
front  foot  is  of  no  consequence  to  the  proposition.  The  sum 
agreed  to  be  paid  by  each  was  entirely  arbitrary,  and,  so  far 
as  it  has  any  bearing  upon  the  merits  of  the  question,  it  could 
as  well  have  been  determined  by  any  other  method  or  by 
stating  the  exact  sum  which  each  agreed  to  pay,  without  re- 
gard either  to  frontage  or  to  the  total  cost  In  any  system  of 
sewers  for  a  town  there  would  usually  be  numerous  branch 
sewers  entering  into  the  main  sewer  at  different  points  along 
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the  line  and  intended  to  serve  the  purpose  of  drainage  for  lots 
fronting  upon  the  side  streets.  It  does  not  appear  from  this 
complaint  whether  the  defendant's  lot  abutted  upon  the 
street  in  which  the  main  sewer  was  laid  or  upon  some  side 
street  upon  which  only  a  branch  was  laid.  But  in  either  case 
branch  sewers  which  did  not  abut  upon  this  lot  would  be  of 
no  benefit  whatever  to  the  lot.  As  there  is  nothing  to  show 
that  such  was  not  the  case,  and  as  under  ordinary  circum- 
stances there  would  be  such  branch  sewers,  it  must  be  pre- 
sumed in  this  case  that  such  were  in  existence.  A  lien  is 
therefore  charged  against  the  defendant's  lot  for  a  sum,  of 
which  a  part  at  least  is  for  that  part  of  the  sewer  made  for 
the  benefit  of  other  lots,  and  for  the  city  in  general.  The 
effect  of  the  decision  is,  that  in  a  case  where  a  few  lotowners 
contract  for  the  construction  of  a  public  sewer  or  system  of 
sewers  for  the  town,  and  agree  to  pay  some  part  of  the  con- 
fvinf  jyr'^nn  thcFp  Will  bc  a  Hcn  imposed  by  this  section,  in 
favor  of  the  contractor,  upon  the  lots  owned  by  each  con- 
tracting owner,  for  the  amount  which  he  has  agreed  to  pay 
upon  liie  contract  price,  regardless  of  whether  such  amount 
is  or  is  not  the  ratable  proportion  of  the  total  cost  chargeable 
to  his  lots,  and  regardless  of  whether  it  really  goes  in  part  to 
pay  for  portions  of  the  sewer  beneficial  solely  to  other  lots 
than  his  own.  It  would  thus  practically  impose  upon  his  lot 
a  mortgage  for  a  benefit  conferred  upon  another.  In  my 
opinion,  section  1191  was  not  intended  to  have  such  effect. 

In  so  far  as  the  majority  opinion  assumes  that  the  amount 
each  owner  agreed  to  pay  in  this  case  was  his  ratable  share 
of  the  whole  expense,  apportioned  by  frontage,  it  is  without 
support  from  the  facts  alleged* 

Angellotti,  J.,  concurred. 
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[8ae.  No.  1078.    In  Bask.— Noyember  0,  1904.] 

F.  WILLIAM  GABRIEL,  Respondent,  v.  BANK  OF  SUI- 
SUN,  AppeUant 

ICabtdi  and  Sxkvani^-Aorekd  Wagbs— OoNTimjANOi  AVTift  Tnic— 
Pbsbumftion  of  Bsnswal. — ^Where  a  master  and  aervant  ha^e 
agrdfxl  upon  a  certain  rate  of  wages  for  a  fixed  term,  and  tlie  par- 
ties eontinae  the  relation  of  master  and  servant  after  the  term^ 
thej  are  presumed,  under  section  2012  of  the  Civil  Code,  to  have 
renewed  the  agreement  for  the  same  wages  and  term. 

lb. — ^Ehploticent  bt  Bank  tor  Yeas  at  Monthly  Salabt— Bbnxwal 
— ^Finding — Oon»lictin<i  Evidencb. — ^Where  the  plaintiff  was  em- 
ployed bj  the  defendant  bank  as  its  cashier  and  bookkeeper  for  one 
jear  at  a  monthlj  salary,  and  the  plaintiff's  testimony  was  in  ae- 
cordanee  with  the  presumption  of  continuance  at  the  same  salary 
for  succeeding  years  until  he  was  discharged  pending  a  succeeding 
year,  in  an  action  for  damages  for  breach  of  the  contract  a  finding 
in  fkvor  of  the  plaintiff  upon  conflicting  evidence  cannot  be  dis- 
turbed upon  appeal. 

ISK — MxNT]ms  or  DmxcToas  Unknown  to  PLAmnvF. — ^The  minutes  of 
the  directors  of  the  defendant  bank  unknown  to  the  plaintiff  as  one 
of  the  contracting  parties  cannot  be  considered  as  conclusive  evi- 
dence of  the  terms  of  the  contract  for  further  employment. 

iDd — ^Bkscission — SuPFOBT  OF  FiNDiNO. — Where  the  evidence  was  con- 
flicting as  to  whether  the  contract  of  employment  was  rescinded 
after  two  months'  employment  in  the  last  year  by  mutual  consent, 
but  there  was  sufiieient  evidence  to  support  a  finding  to  the  con- 
trary, the  finding  must  stand. 

APPEAL  from  a  judgment  of  the  Superior  C!ourt  of  Solano 
County  and  from  an  order  denying  a  new  triaL  A.  J. 
Hackles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

G«orge  A.  Lamont,  for  Appellant 

Gregory  &  Gregory,  for  Respondent 

SHAW,  J, — This  is  an  action  to  recover  one  fhtmsand  dol- 
lars as  damages  for  a  breach  of  contract  of  employment  of 
the  plaintiff  by  the  defendant.  The  defendant  appeals  from 
the  judgment  and  from  an  order  denying  its  motion  for  a  new 
triaL 
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The  court  below  finds  that  the  defendant  employed  plaintiff 
as  its  assistant  cashier  and  bookkeeper  on  or  about  January 
1,  1899,  for  the  year  1899,  at  a  salary  of  one  hundred  dol- 
lars per  month,  payable  monthly,  and  that  plaintiff  entered 
the  service  of  defendant  under  said  employment,  remained  in 
its  said  service  until  March  1,  1899,  was  then  wrongfully  dis- 
charged by  the  defendant,  and  was  not  allowed  to  remain  in 
said  employment  for  the  remainder  of  the  year  1899,  whereby 
he  was  damaged  in  the  sum  of  one  thousand  dollars,  for  which 
sum  the  judgment  was  rendered. 

It  is  contended  that  the  evidence  does  not  support  the  find- 
ing that  the  plaintiff  was  employed  by  the  year  for  the  year 
1899.  This  contention,  however,  cannot  be  sustained.  The 
plaintiff  testified  that  he  was  employed  as  bookkeeper  and 
assistant  cashier  in  July,  1895,  and  was  continued  in  that 
employment  to  the  end  of  that  year  ''at  a  salary  of  $100  a 
month — $1,200  a  year.*'  He  then  proceeds  as  follows:  **I 
was  employed  after  that  at  the  end  of  December,  1895,  in  the 
same  capacity  for  the  year  1896,  at  the  same  salary,  $1,200. 
I  continued  in  that  employment  during  the  whole  year  1896. 
I  was  again  employed  December,  1896,  for  the  year  1897  in 
the  same  capacity,  at  the  same  salary.  I  remained  in  the 
employment  during  the  year  1897.  I  was  again  employed  at 
the  end  of  1897  for  1898,  in  the  same  capacity,  at  the  same 
salary,  payable  monthly.  I  continued  in  that  capacity  dur- 
mg  the  year  1898. — Q.  Did  you  continue  in  the  service  of  the 
bank  in  that  capacity  any  longer  than  18987 — ^A.  I  did,  two 
months,  January  and  February,  1899,'' — and  further,  that  he 
then  quit  the  emplo3rment  because  he  was  discharged  by  the 
defendant.  By  the  provisions  of  section  2012  of  the  Civil 
Code,  ''"Where,  after  the  expiration  of  an  agreement  respect- 
ing the  wages  and  the  terms  of  service,  the  parties  continue 
the  relation  of  master  and  servant,  they  are  presumed  to  have 
renewed  the  agreement  for  the  same  wages  and  term  of  ser- 
vice." The  above  testimony  sufficiently  shows  that  the  plain- 
tiff had  been  employed  for  the  year  1898  at  an  annual  salary 
of  twelve  hundred  dollars,  payable  monthly,  and  that  he  con- 
tinued in  that  employment  during  the  first  two  months  of 
1899.  From  this  the  presumption  arises,  under  the  section 
quoted,  that  the  emplo3anent  was  renewed  for  the  same  wages 
and  term  as  for  the  previous  year.    There  was  evidence  con- 
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trary  to  this,  but  we  cannot  interfere  with  the  finding  of  the 
court  because  of  the  conflict.  The  minutes  of  the  meeting  of 
the  directors  of  the  corporation  cannot  be  considered  as  con- 
clusive evidence  of  the  terms  of  the  contract  where,  as  in  this 
case,  the  plaintiff,  one  of  the  contracting  parties,  had,  as  he 
testified,  no  knowledge  thereof. 

The  appellant  further  contends  that  the  evidence  shows  that 
the  contract  of  employment,  if  made  for  the  year  1899,  was 
rescinded  after  two  months  by  mutual  consent.  It  is  suflft- 
cient  to  say  on  this  point  that  while  there  was  some  evidence 
tending  to  show  a  rescission,  there  was  sufficient  evidence  to 
the  contrary  to  justify  the  finding  of  the  court 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 

McPARLAND,  J.— I  dissent.  I  do  not  think  there  is  any 
support  in  the  evidence  for  the  finding  that  the  plaintiff  was 
employed  by  the  year  for  the  year  1899. 


[S.  P.  No.  2973.    Department  One.— November  10,  1904.] 

SARAH   BLUNT,   Appellant,   v.    THE   FIDELITY   AND 
CASUALTY  COMPANY,  Itespondent 

Imsubance — Accident  Policy — Condition  vob  Betobn  op  PBsianic — 
Fatal  Injust  to  Insured  while  Insane. — Under  a  poliey  of  aeei- 
dent  insurance,  providing  that  if  the  death  of  the  insured  shall 
result  from  an  injury  within  ninety  days  from  the  time  the  injury 
was  received  the  company  would  pay  the  whole  amount  insured  to 
the  surviving  wife,  but  containing  a  condition  that  only  the  amount 
of  the  premium  paid  should  be  returned  if  an  "injury  was  received 
by  him  while  insane/'  the  company  is  only  liable  for  a  return  of 
premium,  where  the  assured,  while  insane  and  confined  in  the 
Mendocino  State  Hospital,  fell  against  a  steam  radiator  and  re- 
ceived injuries  from  which  he  died  within  ninety  days. 

Id. — Conditions  in  Pouot — Assent  of  Assured. — The  company  may 
insert  conditions  in  the  policy  not  mentioned  in  the  application. 
If  not  satisfactory,  the  contract,  consisting  of  the  application  and 
policy,  may  be  rescinded;  but  where  the  pohcj  eontaining  new  con- 
ditions is  accepted  without  objection,  and  renewed,  the  conditions 
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mnBt  be  deemed  assented  to,  and  the  potiey  cannot  afterwards  be 
avoided  by  the  assured  or  the  beneficiary. 

Id. — CoNSTBUcnoN  ov  Policy. — The  conrt  in  constniing  an  insnranee 
policj  resolves  every  ambiguity  and  uncertainty  in  favor  of  the 
assured;  but  where  the  words  are  clear  and  free  from  uncertainty, 
and  the  meaning  plain,  the  contract  as  made  by  the  parties  is 
beyond  the  power  of  the  court  to  change  by  a  forced  construction. 

L).— PuBPOssD  Omission  ov  Wobd  "Intentionally''  in  Glausk  as  to 
Insanitt. — The  condition  in  the  policy  providing  that  ''in  case  of 
injuries  fatal  or  otherwise  intentionally  inflicted  upon  himself  by 
the  assured,  or  inflicted  upon  himself  or  received  by  him  whiU  in- 
9ane,  the  measure  of  the  company's  liability  shall  be  a  sum  equal 
to  the  premium  paid,"  the  word  "intentionally"  expressed  in  the 
first  clause  must  be  deemed  to  have  been  purposely  omitted  from 
the  second  dause.  The  policy  makes  the  insane  condition,  and  not 
the  Tolition  of  the  assured,  the  test  of  non-liability  under  the  second 
clause,  except  for  the  premium  paid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  V.  Morehouse,  and  J.  E.  Alexander,  for  Appellant 

A.  E.  Shaw,  for  Respondent 

SHAW,  J. — The  plaintiff  appeals  from  the  judgment.  The 
suit  is  upon  a  policy  of  insurance,  of  the  kind  usually  desig- 
nated as  an  accident  policy,  issued  by  the  defendant  to  John 
P.  Blunt  for  the  term  of  twelve  months.  It  provided  that  if 
death  should  result  from  an  injury  within  ninety  days  from 
the  time  the  injury  was  received,  the  defendant  would  pay  to 
the  wife  of  the  insured,  if  she  survived  him,  the  sum  of  five 
thousand  dollars.  The  fourth  clause  of  the  policy  was  as  fol- 
lows: "4.  In  case  of  injuries  fatal  or  otherwise  intentionally 
inflicted  upon  himself  by  the  assured ,  or  inflicted  upon  him- 
self or  received  by  him  while  insane,  the  measure  of  this  cora- 
pany's  liability  shall  be  a  sum  equal  to  the  premium  paid,  the 
same  being  agreed  upon  as  in  full  liquidation  of  all  claims 
under  this  policy."  At  the  end  of  twelve  months  the  policy 
was  renewed  for  the  same  period,  and  at  the  end  of  that  time 
it  was  again  renewed.  During  the  last  year  of  the  insurance 
John  P.  Blunt  became  insane  and  was  committed  to  the  Men- 
docino State  Hospital.     During  the  term  of  insurance,  and 
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while  insane,  he  fell  against  a  steam  radiator  in  the  hospital 
and  thereby  received  injuries  from  which,  within  ninety  days 
thereafter,  he  died.  The  plaintiff  is  the  surviving  wife  of  the 
assured.  Before  the  action  was  begun  the  defendant  ten- 
dered her  the  full  amount  of  the  premium  paid,  and  in  its 
answer  it  offered  to  allow  judgment  for  that  sum  in  favor  of 
the  plaintiff.  The  court  found  these  facts,  and  gave  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  tendered  And 
against  the  plaintiff  in  favor  of  the  defendant  for  its  costs. 

In  contracts  of  insurance,  as  in  other  contracts,  the  rights 
of  the  parties  are  determined  from  the  terms  of  the  contract, 
so  far  as  it  is  lawful.  The  contract  here  in  question  consisted 
of  the  application  for  insurance  made  and  delivered  by  the 
assured  to  the  defendant  and  the  polipy  of  insurance  made 
and  delivered  by  the  defendant  to  the  assured.  It  cannot  be 
conceded  that  the  company  was  not  at  liberty  to  insert  condi- 
tions in  the  policy  which  were  not  mentioned  in  the  applica- 
tion. The  application  contained  the  affirmative  stipulations 
and  warranties  made  by  the  assured,  and  the  policy  contained 
the  stipulations  and  limitations  made  by  the  insurer.  The  two 
together  constitute  the  contract.  If  the  policy  of  the  com- 
pany, which  was  issued  by  the  company  upon  receipt  and 
approval  of  the  application,  had  contained  any  clause  to 
which  the  assured  did  not  agree,  he,  of  course,  would  have 
been  at  liberty  to  reject  it,  and  either  demand  a  rescission  and 
return  of  the  premium  paid,  or  insist  upon  a  policy  without 
the  clause  to  which  he  did  not  assent  But  when  he  received 
the  policy  and  accepted  it  without  objection,  and  especially 
when,  as  the  record  here  shows,  with  the  policy  in  his  pos- 
session, he  twice  renewed  it  for  an  additional  year,  neither 
he  nor  the  beneficiary  can  with  good  reason  claim  that  there 
is  anything  contained  in  it  to  which  he  did  not  fully  consent 
and  agree.  The  fourth  clause  above  quoted  is  not  unlawful, 
and  it  cannot  be  eliminated  on  the  ground  that  it  is  not  ex- 
pressly referred  to  in  the  application. 

The  effect  of  this  clause  is,  that  the  defendant  did  not 
agree  to  insure  the  policyholder  against  injuries  from  acd- 
dents  received  by  him  during  such  part  of  the  time  covered 
thereby  as  the  assured  should  be  insane,  except  to  the  amount 
of  the  premium  paid,  and  this  regardless  of  the  question 
whether  the  injuries  were  inflicted  by  himself,  intentionally 
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or  otherwise,  or  were  received  by  him  from  some  other 
cause. 

Insurance  during  such  insanity,  except  to  that  extent,  was 
simply  not  a  part  of  the  contract,  and  the  agreement  in  that 
contingency  was,  that  the  company  should  be  liable  only  for 
a  sum  equal  to  the  premium  paid.  Language  could  not  ex- 
press this  idea  more  clearly  than  it  is  expressed  in  the  policy. 
The  courts  have  always  construed  in  favor  of  the  assured 
every  ambiguity  and  uncertainty  in  contracts  of  insurance. 
But  where  the  words  are  clear  and  free  from  uncertainty  and 
the  meaning  plain,  the  contract  as  made  by  the  parties  is 
b^ond  the  power  of  the  courts  to  change  by  a  forced  con- 
struction. There  was  good  reason  for  the  insertion  of  the 
clause.  A  sane  man  will  naturally  and  instinctively  protect 
himself  from  injuiy,  while  if  insane  he  might  unconsciously 
expose  himself  thereto.  It  is  to  be  presumed  that  in  fixing 
the  amount  to  be  paid  as  a  premium  the  company  took  into 
consideration  its  proposed  exemption  from  full  liability  dur- 
ing such  insanity,  if  it  should  occur,  and  reduced  the  pre- 
mium accordingly.  The  assured  received  the  benefit  of  this 
clause  in  the  reduced  amount  of  the  premium,  and  hence  the 
contract  cannot  be  deemed  inequitable  or  unfair. 

The  appellant  contends  that  the  fourth  clause  should  be 
construed  by  interpolating  the  word  ''intentionally"  a  second 
time,  making  it  read  thus:  ''In  case  of  injuries  fatal  or  other- 
wise intentionally  inflicted  upon  himself  by  the  assured,  or 
intentionally  inflicted  upon  himself  or  received  by  him  while 
insane,"  etc.  It  is  obvious  that  this  would  be  an  unfair  and 
forced  construction.  The  natural  inference  from  the  con- 
text is,  that  the  element  of  intent  was  designedly  omitted 
with  respect  to  injuries  happening  to  him  while  insane;  so 
that  in  case  of  injury  while  he  was  insane,  either  consciously 
or  unconsciously  inflicted  by  himself,  or  received  by  him 
while  in  that  condition,  whether  by  reason  of  his  consequent 
inability  to  avoid  injuiy  or  from  causes  entirely  apart  from 
his  insanity,  the  company  should  be  liable  only  to  the  amount 
of  the  premium.  The  language  used  seems  well  adapted  to 
convey  this  meaning,  and  it  is  apparent  that  the  word  "in- 
tentionally" was  purposely  omitted  from  the  second  clause 
in  order  to  avoid  any  question  on  that  point. 

The  cases  holding  that  a  provision  exempting  an  insurance 
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company  from  liability  if  the  assured  shall  commit  suicide 
while  insane  does  not  give  exemption  where  the  suicide  is  the 
result  of  the  insanity  go  upon  the  theory  that  the  use  of  the 
term  '' suicide,"  or  other  similar  description  of  the  mode  of 
death,  implies  a  conscious  and  voluntary  self-destruction,  and 
not  an  act  impelled  by  the  insane  delusion,  and,  in  that  sense, 
involuntary.  They  do  not  apply  to  this  policy,  which  makes 
the  insane  condition,  and  not  the  volition  of  ^e  assured,  the 
test  of  non-liability. 
The  judgment  is  afSrmed. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  3081.    Department  One.-— November  10,  1904.] 

J.  W.  BROWNING,  Appellant,  v.  G.  W.  McNEAR,  Respond- 

ent 

Sale — Sacks  of  Barlkt — Acceptancb  and  Retention  by  Vendkb — 
Action  fob  Price — Oppset— Damage  by  Rain.— Whether  a  sale  of 
specified  sacks  of  barley  be  absolute  or  an  executory  agreement  for 
the  sale  thereof,  if  the  vendee,  without  protest  or  attempt  to  re- 
scind, or  offer  to  return  the  property,  accepted,  retained  and  used 
it,  he  cannot  in  an  action  for  the  agreed  price  offset  damage  caused 
by  the  rain  to  the  barley  delivered  in  the  absence  of  a  breach  of 
warranty  on  the  part  of  the  vendors. 

Id. — Apfibmancb  of  Sale — Estoppel  of  Vendee. — The  acceptance  and 
retention  of  the  property  sold  by  the  vendee,  in  the  absence  of 
fraud  or  broach  of  warranty,  is  an  affirmance  of  the  sale  which 
renders  the  vendee  liable  for  the  purchase  money,  and  precludes 
him  from  alleging  that  the  property  is  not  of  the  character  and 
quality  called  for  by  the  contract. 

li^ — Remedy  for  Breach  of  Wabiianty. — ^Where  there  is  a  warranty, 
and  it  is  discovered  after  delivery  that  there  bas  been  a  breach 
thereof,  the  vendee  may  retain  the  property,  and  either  sue  inde- 
pendently for  the  breach  or  may  plead  it  in  reduction  of  damages 
in  an  action  for  the  price. 

Id. — Implied  Waeranty — Sale  by  Sample— Selections  by  Vendee. — 
Though  under  section  1766  of  the  Civil  Code  there  is  an  implied 
warranty,  where  the  vendor  makes  a  sale  by  sample,  that  the  balk 
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is  equal  to  the  sample  exhibited,  yet  the  sale  is  not  by  sample 
merely,  because  the  vendor  knew  that  the  vendee,  through  his  agent, 
had  selected  and  taken  samples  after  a  personal  inspection  by  hia 
agent  of  the  barley  sold,  unaccompanied  by  any  act  on  the  part  of 
the  vendor. 

Id.— Sound  and  Mebchantable  Chabactsr — Agckssibilitt  to  Bursa. 
— An  implied  warranty  that  merchandise  sold  Is  sound  and  mer- 
chantable exists  under  section  1771  of  the  Civil  Code  only  where  the 
merchandise  is  inaccessible  to  the  examination  of  the  buyer.  That 
section  has  no  application  where  the  merchandise  was  not  only 
aecessible  to  the  buyer,  but  was  in  fact  inspt^cted  and  examined 
by  him,  through  his  agent,  prior  to  the  contract  of  sale. 

Id. — Agbxbmxnt  tor  Prssent  Tbansfeb — Question  of  Fact — ^Liabil- 
ity FOR  Sacks  not  Deuvesed. — The  existence  of  an  agreement  for 
a  present  transfer  of  the  sacks  sold  is  a  question  of  fact;  and  the 
liability  of  the  vendor  for  the  price  of  sacks  not  delivered  depends 
upon  the  question  of  fact  whether  the  sale  was  absolute  and  the 
title  passed  to  such  sacks. 

Id.— Deferhsnt  of  PAYiiENT  TO  TiiCE  OF  SHiPifENT. — The  mere  fact 
that  payment  for  the  grain  was  expressly  defnrred  to  the  time  of 
shipment,  and  was  to  be  made  only  against  the  shipping  receipts, 
does  not  conclusively  establish  a  purchase  as  of  that  time,  or  that 
there  was  no  prior  agreement  for  a  present  transfer  of  the  prop- 
erty. 

L).— lillOTATIONS   UPON   AUTHOEITT   OF   AGENT  NOT   COMMUNICATED. — In 

determining  the  question  as  to  what  the  agreement  of  sale  actually 
was,  limitations  as  to  the  general  transaction  privately  placed  by 
defendant,  upon  the  general  authority  of  his  agent,  not  eommuni- 
eated  to  the  plaintiff,  cannot,  under  the  circumstances  of  this  case, 
play  any  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
aty  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Crane  &  Butledge,  and  Adams  &  Adams,  for  Appellant. 

The  transaction  was  an  absolute  sale,  under  which  the  title 
passed  to  the  vendee.  (Civ.  Code,  sec.  1140;  Oreenbaum  v. 
Martinez,  86  Cal.  459 ;  Lassing  v.  James,  107  Cal.  349 ;  New- 
tonib'Buchanan  Co,  v.  Cabell,  10  Bush.  460;  Bradley  v. 
Wheeler,  44  N.  T.  495-502;  Qroat  v.  Gile,  51  N.  T.  431.) 
The  vendee  in  such  a  sale  must  pay  the  price  and  take 
the  risk  of  loss.  (2  Kent's  Commentaries,  492;  Mechens  ^i 
Sales,  sec.  483;  Sanborn  v.  Benedict,  78  111.  304;  Sedguici 
CXLV.    CaL— 18 
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Y.  Cottvngham,  54  Iowa,  512;  England  v.  Forbes,  7  Houst 
301;  Commonwealth  v.  Hess,  148  Pa.  St.  98  ;*  Hatch  v.  OU 
Co.,  100  U.  S.  124;  Joyce  v.  J-dotiw,  8  N.  Y.  201;  WUlis  v. 
Administrator,  6  Dana,  48.)  There  being  no  breach  of  war- 
ranty, defendant  could  not  offset  the  damaged  condition  of 
the  goods  in  an  action  for  the  price.  (Correio  v.  Lynch,  65 
Cal.  273;  CoapVy  Iron  Co.  v.  Pope,  108  N.  T.  232;  Waeber 
V.  Talbot,  167  N.  Y.  48 ;«  Beed  v.  Ram^dall,  29  N.  Y.  358 ;«  Jtfc- 
Cormick  v.  iSfar^on,  45  N.  Y,  265;*  Beck  v.  Sheldon,  48  N  Y. 
373 ;  Dutchess  County  v.  Harding,  49  N.  Y.  321 ;  Oaylord  Mfg^ 
Co.  V.  il»en,  53  N.  Y.  515;  Mason  v.  iSfmi^A,  130  N.  Y  474; 
Oilson  V.  Bingham,  43  Vt.  410.*)  Even  if  the  contract  was 
executory,  the  acceptance  and  retention  of  the  goods  would 
prevent  an  offset  in  an  action  for  the  price,  where  there  was 
no  fraud  for  breach  of  warranty.  (Coaply  Iron  Co.  v.  Pope, 
108  N.  Y.  232;  21  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  p.  562, 
and  notes;  Goodhue  v.  Batm^an,  8  Me.  116;  Haase  v.  Nonne- 
macher,  21  Minn.  486;  Defenbaugh  v.  Weaver,  87  111.  132; 
CarondeUt  Iron  Works  v.  Moore,  78  111.  69;  Locke  v.  WO- 
Uamson,  40  Wis.  377.)  There  was  no  sample  furnished  by 
the  plaintiff,  and  where  the  buyer  himself  inspected  the  bulk, 
or  had  an  opportunity  to  do  so,  there  was  no  implied  war- 
ranty either  from  sale  by  sample  or  under  section  1771  of  the 
Civil  Code.  (Byrne  v.  Jansen,  50  Cal.  624 ;  Bernard  v.  Kel- 
logg, 10  Wall.  383;  Selser  v.  Roberts,  105  Pa.  St.  242 ;«  Har- 
gous  V.  Stone,  5  N.  Y.  73.)  An  agent's  authority  cannot  be 
limited  by  instructions  not  communicated.  {Whitton  v.  Svl- 
Uvan,  96  Cal.  480;  Stockton  Combined  Harvester  Works  v. 
Glens  FaUs  Ins.  Co.,  98  Cal.  557.) 

Chickering  &  Gregory,  for  Bespondent 

The  title  did  not  pass  until  the  shipping  receipt  reached 
the  bank  and  the  draft  was  paid,  under  the  manifest  inten- 
tion of  the  parties.  (Blackwood  v.  Cutting  Packing  Co.,  76 
Cal.  212 ;  Ramish  v.  Kirschbraun,  107  Cal.  659  ;'^  Dows  v.  Na- 
tional Exchange  Bank,  91  U.  S.  618;  Bank  of  Rochester  v. 
Jones,  4  N.  Y.  497  f  Newcomb  v.  Boston  etc.  R.  R.,  115  Mass. 
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231;  Benjamin  on  Sales,  sec.  381.)  Parties  dealing  with  an 
agent  are  bound  to  inquire  as  to  the  extent  of  his  authority. 
(Mudgett  v.  Day,  12  Cal.  139;  Blum  v.  Robertson,  24  Cal. 
127 ;  Mitrovich  v.  Fresno  Fruit  Co.,  123  Cal.  379.)  There  was 
an  implied  warranty  by  sample  (Civ.  Code,  seo.  1766),  which 
the  court  found  as  a  fact;  and  a  sale  by  sample  is  a  question 
of  fact.  (Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  title  **  Implied 
Warranty/'  sec.  1228.)  There  was  also  an  implied  warranty 
that  the  barley  was  sound  and  merchantable,  which  warranty 
refers  to  the  time  of  delivery.  {Shearer  v.  Park  Nursery  Co., 
103  C&).  418;^  Hughes  v.  Bray,  60  Cal.  284;  28  Am.  &  Eng. 
En<?y.  of  Law,  p.  738;  Fisk  v.  Roseherry,  22  111.  288;  Howard 
v.  Hoey,  23  Wend.  350 ;«  KoU  v.  Lindley,  39  111.  203.») 

ANGELLOTTI,  J.— The  plaintiff  brought  this  action  to 
recover  $6,632.27  alleged  to  be  the  balance  due  him  for  21,277 
sacks  of  barley  sold  and  delivered  by  him  to  defendant,  at  the 
agreed  price  of  81^  cents  per  one  hundred  pounds. 

The  defendant,  who  had  received,  accepted,  and  used  20,445 
sacks  thereof,  claimed  that  the  original  transaction  was  no 
more  than  an  executory  agreement  for  the  sale  of  the  21,277 
sacks,  at  the  price  named,  and  alleged,  by  way  of  counter- 
claim, that  ''said  barley  was  to  be  delivered  to  said  defendant 
free  on  board  barge  at  Eddy's  Landing,  California,  in  good 
order  and  condition,  and  equal  to  a  sample  theretofore  shown 
said  defendant  by  said  plaintiff";  that  defendant  agreed  to 
pay  such  price  for  the  barley  **when  so  delivered  on  board 
barge  and  in  said  condition";  that  plaintiff  delivered  only 
20,445  sacks;  and  that  the  portion  so  delivered  ''was,  prior 
to  the  delivery  of  said  barley  upon  said  barge,  seriously  dam- 
aged by  rain  and  other  causes,  so  that  when  placed  on  said 
barge  tiie  same  was  greatly  inferior  in  quality  to  said  sample 
and  was  not  merchantable  barley";  and  that  by  reason  of 
said  damaged  condition  of  said  barley,  defendant  suffered 
damages  in  the  sum  of  five  thousand  dollars.  He,  therefore, 
asked  that  judgment  be  rendered  against  him  for  $1,632  only. 

The  trial  court  found  that  the  agreement  between  the  par- 
ties was  executory  in  its  nature;  that  "it  was  understood  by 
both  parties  that  said  grain  was  purchased  and  was  to  be 
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paid  for  only  against  shipping  receipts  to  be  thereafter  fur- 
nished by  plaintiff";  that  at  the  time  of  the  transaction, 
October  9,  1899,  the  barley  was  in  good  order  and  condition 
and  equal  to  samples  which  had  been  obtained  by  the  pur- 
chaser; that  both  parties  "understood  .  .  .  that  the  barley 
was  being  purchased  by  such  samples";  that  after  October 
9th,  and  before  the  shipping,  it  was  damaged  to  the  extent  of 
$4,182.96  by  rain  and  mud,  so  that  when  it  was  delivered  on 
board  the  barges  it  was  not  in  good  order  and  condition  or 
equal  to  the  samples  referred  to  and  was  not  merchantable 
barley;  that  832  sacks,  weighing  84,864  pounds,  have  never 
been  delivered,  but  are  still  in  plaintiff's  warehouse. 

The  court  deducted  from  plaintiff's  claim  the  said  sum  of 
$4,182.96  on  account  of  the  damage  done  by  the  rain  to  the 
barley  delivered,  and  also  the  sum  of  $689.52  for  the  832  sacks 
still  in  plaintiff's  warehouse,  and  gave  judgment  in  his  favor 
for  $1,759.79,  interest,  and  costs  of  suit. 

Plaintiff  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

It  will  be  seen  from  the  foregoing  that  the  question  here 
is,  except  as  to  the  832  sacks  of  barley  that  are  now  in  plain- 
tiff's warehouse,  whether  or  not  the  defendant,  having  ac- 
cepted and  retained  and  used  the  property,  can  in  this  action 
for  the  agreed  price  recover  by  way  of  counterclaim  the 
amount  of  damage  done  to  the  property  by  rain  between 
the  time  of  the  transaction,  October  9,  1899,  and  the  time  of 
the  loading  of  the  property  upon  defendant's  barges. 

If  the  transaction  of  October  9,  1899,  amounted  to  an  abso- 
lute sale  of  the  property,  and  the  title  thereto  then  passed  to 
defendant,  concededly  plaintiff  would  in  no  way  be  liable  for 
the  damage. 

It  appears  to  be  equally  clear  that  if  the  transaction 
amounted  only  to  an  executory  agreement  of  sale  of  a  specific 
identified  lot  of  barley,  and  the  defendant,  without  protest, 
accepted,  retained,  and  used  the  property,  without  attempt  to 
rescind,  or  offer  to  return,  he  cannot  in  this  action  for  the 
price  offset  the  damage  caused  by  the  rain,  in  the  absence  of 
a  breach  of  warranty  on  the  part  of  the  vendor.  An  accept- 
fcncc  of  property  by  the  vendee,  in  the  absence  of  fraud  or 
breach  of  warranty  on  the  part  of  the  vendor,  renders  him 
liable  for  the  price  agreed  on,  and  precludes  him  from  alleg- 
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ing  that  the  property  is  not  of  the  character  and  <iaalit7 
called  for  by  the  contract.  This  must  necessarily  be  so,  in 
view  of  the  fact  that  by  such  action  he  a£Snns  the  sale,  and 
in  the  absence  of  fraud  his  only  possible  cause  of  action 
against  the  vendor  in  this  connection  must  arise  from  some 
undertaking  on  the  part  of  the  vendor  as  to  the  condition  or 
quality  of  the  property.  The  authorities  appear  to  be  with- 
out conflict  as  to  this.  (See  24  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  1092,  and  cases  there  cited.)  It  is  the  law  of  this 
state,  as  it  is  generally  elsewhere,  that  where  there  is  a  war- 
ranty, and  it  is  discovered  after  delivery  that  there  has  been 
a  breach  thereof,  the  vendee  may  retain  the  property  and 
bring  an  action  for  the  breach  of  the  warranty,  or  may  plead 
the  breach  in  reduction  of  damages  in  an  action  brought  by 
the  vendor  for  the  purchase  money.  (Snow  v.  Holmes,  71 
Cal.  142,  149;  Polhemus  v.  Heiman,  45  Cal.  573,  579.*)  This 
rule,  which  is  vigorously  asserted  by  defendant,  is  not  dis- 
puted by  plaintiff,  but  its  application  to  this  case  is  depend- 
ent upon  the  question  as  to  whether  or  not  there  was  a 
warranty.  If  there  was  not  a  warranty,  defendant  was  not 
entitled  in  this  action  to  any  offset  on  account  of  the  damage 
caused  by  the  rain  to  the  property  that  he  has  accepted  and 
retained,  and  this  is  true  regardless  of  the  question  as  to 
whether  the  transaction  of  October  9,  1899,  amounted  to  an 
absolute  present  sa'o  or  only  an  executory  agreement  to  sell. 
It  was  undoubtedly  apon  this  theory  that  defendant  alleged 
in  his  counterclaim  that  the  ''barley  was  to  be  delivered  on 
board  barge  ...  in  good  order  and  condition  and  equal  to  a 
sample  theretofore  shown  said  defendant  by  said  plaintiff." 

Passing  for  the  present  the  question  as  to  whether  or  not 
the  transaction  of  October  9th  amounted  to  an  absolute  pres- 
ent sale  of  the  barley,  we  shall  consider  the  question  as  to 
warranty. 

The  superior  court  failed  to  find  that  there  was  any  ex- 
press undertaking  on  the  part  of  plaintiff  as  to  the  condition 
of  the  property  at  the  time  of  the  transaction  of  October  9th, 
or  as  to  what  condition  it  should  be  in  at  the  time  of  delivery. 
The  evidence  was  without  conflict  to  the  effect  that  there  was 
no  such  express  undertaking  on  the  part  of  plaintiff.  In  fact, 
the  only  evidence  as  to  any  express  understanding  on  the  sub- 


113  Am.  Bep.  204. 


Digitized  by  VjOOQ IC 


278  Bbowkino  v.  McNeas.  [145  CaL 

ject  was  that  as  to  what  occurred  in  the  Bank  of  Colusa  on 
October  9th,  when  the  transaction  was  being  there  closed^ 
where,  according  to  the  evidence  of  defendant's  agent,  Mr. 
Hickok,  who  negotiated  the  purchase,  Mr.  Harrington,  an 
officer  of  the  bank,  said:  ''Mr.  Browning,  I  suppose  you  sold 
this  barley,  so  if  it  gets  wet  you  would  not  be  the  loser,"  and 
Browning  replied:  "Yes,  I  have  sold  the  barley  to  Mr.  Mc- 
Near;  they  have  to  look  out  for  the  weather,"  and  Hickok 
said:  **You  need  not  be  worrying  about  the  weather  because 
I  think  the  barge  will  be  there  in  a  day  or  two  and  get  it,  and 
there  is  no  indication  of  rain  to-day."  This  evidence  is  more 
than  corroborated  by  the  evidence  of  Harrington  and  Brown- 
ing, and  it  would  be  difficult  under  such  circumstances  to 
find  that  there  was  any  express  agreement  or  warranty  on 
the  part  of  plaintiff  as  to  the  condition  in  which  the  barley 
should  be  at  the  time  of  delivery.  There  is  no  claim  that 
there  was  any  express  warranty  as  to  its  condition  at  the 
time  of  the  transaction. 

The  question  then  remains  as  to  whether  there  was  any 
implied  warranty.  In  this  connection  the  defendant  relies 
upon  the  finding  of  the  trial  court  to  the  effect  that  at  the 
time  of  the  transaction,  the  barley  was  equal  to  samples 
which  had  been  obtained  by  the  purchaser,  and  that  both 
parties  understood  that  the  barley  was  being  purchased  by 
such  samples,  as  showing  a  sale  by  sample,  and  therefore  an 
iaiplied  warranty,  under  section  1766  of  the  Civil  Code,  which 
provides,  in  accord  with  the  general  rule,  that  **One  who  sells 
or  agrees  to  sell  goods  by  sample,  thereby  warrants  the  bulk 
to  be  equal  to  the  sample." 

If  we  concede  that  the  finding  of  the  court  above  referred 
to  is  a  finding  that  the  plaintiff  agreed  to  sell  this  barley  **by 
sample,"  within  the  meaning  of  this  section  of  the  code,  it 
must  be  held  that  the  finding  is  without  support  in  the  evi- 
dence. 

No  sample  of  this  barley  was  at  any  time  exhibited  or  fur- 
nished by  the  plaintiff.  The  barley  lay  in  plaintiff's  yard, 
and  the  defendant's  agent,  Hickok,  had  examined  it  carefully, 
and  on  two  occasions  samples  were  taken  for  him  by  another 
party  under  his  directions,  and,  so  far  as  appears,  these 
samples  were  taken  without  the  presence  of  plaintiff  and 
without  his  knowledge.    It  does  not  even  appear  that  plain- 
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tiff  ever  saw  the  samples,  Hickok  stating  that  he  was  not 
positiye  that  he  ever  showed  them  to  him.  All  that  plaintiff 
knew  at  the  time  of  the  transaction  was,  that  it  was  custom- 
ary for  grain-buyers  to  sample  for  themselves  all  grain  that 
was  for  sale ;  that  Hickok  had  in  fact  selected  and  taken  for 
himself  samples  of  his  barl^,  had  sent  a  set  of  the  same  to 
his  principal,  the  defendant,  and  retained  a  set  in  his  office, 
and  that  McNear  was  acting  entirely  upon  the  representa- 
tions of  his  agent,  Hickok,  to  the  effect  that  the  samples  taken 
and  forwarded  by  such  agent  were  in  fact  fair  samples  of  the 
bulk  of  the  barl^.  There  was  no  act  of  any  kind  on  the  part 
of  plaintiff  conveying  the  slightest  intimation  on  his  part  as 
to  the  correctness  of  the  samples. 

It  would  be  a  novel  application  of  the  rule  of  warranty 
arising  from  sale  by  sample  to  hold  that  a  vendor  is  to  be 
held  responsible  for  a  sample  that  he  has  never  seen  or  ex- 
hibited, and  concerning  which  he  has  made  no  representa- 
tion, and  which  was  selected  and  taken  by  the  purchaser  him- 
self or  his  agent  upon  an  inspection  of  the  property.  On  a 
sale  by  sample  the  law  implies  the  warranty  that  the  bulk  is 
equal  to  the  sample  upon  the  theory  that  by  his  acts  and  rep- 
resentations the  vendor  assures  the  vendee  that  such  is  the 
fact  It  says  that  where  one  makes  or  agrees  to  make  a  sale 
''by  sample,''  such  act  on  his  part  is  a  representation  that 
the  bulk  is  equal  to  the  sample,  an  affirmation  that  the  speci- 
men exhibited  is  a  fair  sample  of  the  bulk  of  the  commodity. 
{Gumey  v.  Atlantic  etc.  By.  Co.,  58  N.  Y.  364.)  The  sale  by 
sample  contemplated  by  the  law  is  one  the  circumstances  of 
which  indicate  something  in  the  way  of  representation  by  the 
vendor,  to  the  effect  that  a  sample  exhibited  fairly  represents 
the  bulk.  To  constitute  a  sale  by  sample  it  must  appear  that 
the  parties  "contracted  solely  in  reference  to  the  sample  ex- 
hibited,  that  they  mutually  understood  that  they  were  dealing 
with  the  sample  as  an  agreement  or  understanding  that  the 
bulk  of  the  commodity  corresponded  with  it."  (Beime  v. 
Dord,  5  N.  Y.  95;*  Benjamin  on  Sales,  American  note,  7th 
ed.,  p.  685;  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  1227.) 

While  the  question  as  to  whether  the  circumstances  of  a 
transaction  show  a  sale  by  sample  is  of  course  a  question  of 
fact  for  the  court  or  jury,  there  must  be  evidence  fairly  sufll- 


155  Am.  Bee.  821,  and  note. 


Digitized  by  VjOOQ IC 


280  Browning  v.  McNear.  [145  Cai. 

cient  to  support  a  finding  of  such  a  sale,  or  it  cannot  stand. 
Taking  the  evidence  in  this  case  in  the  light  most  favorable 
to  defendant,  it  discloses  no  more  than  that  the  plaintiff  knew 
that  the  defendant,  through  his  agent,  had  personally  in- 
spected the  barley,  and  for  the  purpose  of  enabling  himself 
to  properly  exercise  his  judgment  as  to  the  quality  thereof, 
had  himself,  through  his  agent,  selected  and  taken  samples, 
and  that  he  was  basing  his  conclusion  as  to  the  quality  of  the 
barley  and  its  value  upon  the  result  of  such  inspection  and  the 
samples  selected  by  himself.  This  mere  knowledge  of  plain- 
tiff as  to  the  means  used  by  defendant  in  determining  as  to 
the  quality  of  the  barley,  unaccompanied  by  any  act  of  his, 
could  not  make  the  sale  one  by  sample.  It  was  clearly  a  case 
where  the  defendant  relied  entirely  upon  his  own  examina- 
tion, and  took  such  precautions  as  he  deemed  essential  to 
satisfy  himself  as  to  the  quality  of  the  property,  without 
assistance  of  any  kind  from  the  vendor. 

It  is  further  contended  that  if  there  was  not  an  agreement 
to  sell  by  sample,  there  was  an  implied  warranty  that  the 
goods  should  be  sound  and  in  merchantable  condition  when 
delivered  upon  the  barge.  The  theory  appears  to  be  that  this 
is  the  rule  as  to  all  executory  sales,  as  distinguished  from  the 
rule  applicable  to  executed  sales.  In  this  state  the  question 
as  to  whether  there  is  an  implied  warranty  must  depend  upon 
the  provisions  of  our  Civil  Code.  Section  1764  thereof  pro- 
vides that  '^  Except  as  prescribed  by  this  article,  a  mere  con- 
tract of  sale  or  agreement  to  sell  does  not  imply  a  warranty." 
(See  Sutro  v.  Rhodes,  92  Cal.  123.)  Except  for  the  section 
relative  to  sales  by  sample,  admittedly  no  provision  of  that 
article  of  the  code  is  applicable  to  this  case,  unless  it  be  sec- 
tion 1771.  That  section  provides  that  **One  who  sells  or 
agrees  to  sell  merchandise  inaccessible  to  the  examination  of 
the  buyer,  thereby  warrants  that  it  is  sound  and  merchant- 
able." This  section  makes  no  distinction  between  executed 
sales  and  agreements  to  sell,  and  simply  means  what  it  says, — 
viz.,  that  if  at  the  time  of  the  sale  or  the  agreement  to  sell  the 
merchandise  is  inaccessible  to  the  examination  of  the  buyer, 
Ihe  warruiity  that  it  is  sound  and  merchantable  will  be  im- 
plied, it  can  have  no  application  to  this  case,  for  the  simple 
reason  that  this  barley  was  not  only  not  inaccessible  to  the 
examination  of  the  buyer,  but  was  as  a  matter  of  fact  in- 
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spected  and  examined  by  him,  through  his  agent,  prior  to  the 
making  of  the  agreement.  It  must  therefore  be  held  that 
there  was  no  express  or  implied  warranty  on  the  part  of 
plaintiff,  or  any  undertaking  on  his  part  as  to  the  condition 
of  the  property  at  the  time  of  delivery,  and  it  follows  that 
defendant  was  not  entitled  to  set  off  against  the  agreed  price 
the  damage  caused  by  the  rain  to  such  of  the  barley  as  was 
received  and  accepted  and  used  by  him. 

Upon  the  question  as  to  whether  the  transaction  of  October 
9,  1899,  amounted  to  an  absolute  sale  of  the  barley,  there  is 
some  doubt  as  to  whether  the  evidence  supports  the  finding 
of  the  court. 

We  do  not  deem  it  necessary  to  discuss  this  question,  in 
view  of  the  fact  that  the  judgment  and  order  must  be  re- 
versed for  the  reasons  already  stated.  Whether  or  not  the 
parties,  plaintiff  and  Hickok,  representing  defendant,  then 
agreed  upon  a  present  transfer  of  the  barley,  is  a  question  of 
fact,  the  determination  of  which  may  well  be  left  to  the  supe- 
rior court  upon  another  trial.  It  is  proper  to  say,  however, 
that  the  mere  fact  that  payment  for  the  grain  was  expressly 
deferred  to  the  time  of  shipment,  and  was  to  be  made  only  as 
against  shipping  receipts,  does  not  conclusively  establish  that 
the  purchase  was  against  shipping  receipts  only,  or  that  there 
was  no  agreement  for  a  present  transfer  of  the  property.  It 
is  also  proper  to  say  that  in  the  determination  of  the  ques- 
tion as  to  what  the  agreement  actually  was  limitations  as  to 
the  general  transaction  privately  placed  by  defendant  upon 
the  general  authority  of  the  agent,  and  not  communicated  to 
plaintiff,  cannot,  under  the  circumstances  of  this  case,  play 
any  part. 

The  status  of  the  832  sacks  of  barley  that  have  not  been 
taken  by  defendant  from  plaintiff's  warehouse  must  depend 
upon  the  determination  of  the  question  as  to  whether  the 
transaction  of  October  9,  1899,  was  an  absolute  sale.  If  the 
title  thereto  then  passed  to  defendant,  he  is  liable  in  this 
action  for  the  agreed  price;  otherwise,  not. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 
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Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[S.  F.  No.  2970.    Department  One.— November  11,  1904.] 

HEATON-HOBSON  ASSOCIATED  LAW  OFFICES  (a 
Corporation),  Appellant,  v.  GEORGE  W.  ARPER,  Re- 
spondent. 

Action  fob  Yaliti  or  Sbrvices— Mutual  Aooount— Balanob  Dus^ 
Plxading — ^Answxb^-Genkbal  Dxnial— Account  8tatbi>— Fdid- 
mos  wiTHm  Issues. — ^In  an  action  by  the  aseigsee  of  an  attorney 
to  recover  the  reasonable  value  of  his  Bervioes,  in  the  amount  of  an 
alleged  balance  due  upon  a  mutual,  open,  and  current  account, 
setting  up  the  items  claimed  by  the  defendant  in  an  unveriiied 
complaint,  where  the  answer  denied  that  defendant  is  indebted  to 
plaintiff  in  the  balance  alleged,  or  in  any  sum,  and  pleaded  an 
indebtedness  of  plaintiff's  assignor  to  the  defendant  ia  a  certain 
sum  over  and  above  all  credits  and  offsets  prior  to  the  assignment, 
and  that  while  the  attorney  was  so  indebted  to  defendant  an 
account  was  stated  between  them  in  favor  of  the  defendant  in  a 
specified  sum — findings  that  the  account  was  mutual,  oi>en,  and 
eurrent,  that  services  of  a  value  greater  than  the  balance  claimed 
were  rendered  by  the  attorney  under  a  special  agreement  for  pay- 
ment out  of  a  particular  fond,  after  making  a  deduction  which 
would  exhaust  the  fund,  and  that  there  was  no  balance  due  from 
defendant  to  the  attorney  or  to  plaintiff,  are  within  the  issues 
raised  by  the  answer. 

Iif. — SuTFicisNCT  01*  Answer. — ^Under  the  general  issue  in  assumpsit, 
anything  which  shows  that  plaintiff  at  the  time  of  the  com- 
mencement of  his  action  had  no  cause  of  action  may  be  taken 
advantage  of;  and  any  aUegation  in  an  answer  which,  if  found  true, 
necessarily  shows  that  the  allegation  of  the  complaint  as  to  the 
same  matter  is  untrue,  is  a  good  traverse  and  sufficient  as  a  denial. 

Id. — Ck)NSTBUCTXON  or  Findings. — The  court  should  not  strain  the  lan- 
guage of  a  finding  to  make  out  a  case  of  conflict;  but  it  should 
be  reconciled  if  it  can  be  reasonably  done.  No  such  error  or  defect 
is  here  shown,  in  the  answer  and  findings,  as  to  justify  a  reversal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    S.  P.  Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Welles  Whitmore,  0.  G.  Heaton,  and  Frank  W.  Sawyer, 
for  Appellant 
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F.  W.  Pry,  and  H.  M.  Owena,  for  Respondent. 

VAN  DYKE,  J.— This  is  an  appeal  from  a  judgment  in 
favor  of  defendant  for  his  costs.  The  appeal  is  upon  the 
judgment-roll  without  a  statement  or  bill  of  exceptions. 

The  appellant's  point  on  the  appeal  is,  that  the  findings 
are  not  within  any  issue  of  the  case. 

After  alleging  the  assignment  of  the  claim  in  suit  by 
Prank  W.  Sawyer  to  the  plaintiff,  and  that  said  Prank  W. 
Sawyer  was  a  duly  admitted  and  licensed  attorney  at  law  in 
this  state,  the  complaint  avers  that  at  the  city  of  Oakland, 
county  of  Alameda,  state  of  California,  the  said  Prank  W. 
Sawyer,  as  such  attorney  at  law,  at  the  special  instance  and 
request  of  said  defendant,  performed  services  to  and  for  said 
defendant  in  various  actions  and  matters,  the  reasonable 
value  of  which  was  and  is  the  sum  of  $699,  and  that  the  last 
service  performed  was  within  two  years  of  the  bringing  of 
the  suit ;  that  in  the  city  and  county  and  state  aforesaid  said 
Prank  W.  Sawyer  purchased  coal-oil  of  said  defendant,  and 
borrowed  money  of  said  defendant,  all  in  the  sum  of  $160  and 
no  more;  that  said  account  had  by  and  between  the  said 
Fhrank  W.  Sawyer  and  said  defendant  was  a  mutual,  open, 
and  current  account,  and  the  balance  due  from  defendant,  on 
account  of  the  same,  is  the  sum  of  $539,  after  deducting  all 
just  credits  and  offsets.  Wherefore  plaintiff  demands  judg- 
ment against  said  defendant  for  the  sum  of  $539,  the  said 
alleged  balance,  and  costs  of  suit. 

The  answer  "denies  the  said  defendant  is  indebted  to  the 
said  plaintiff  in  the  sum  of  $699,  or  in  any  sum,"  and  by  an 
amendment  added  to  said  answer  it  is  alleged  that  on  the 
nineteenth  day  of  August,  1898,  Prank  W.  Sawyer,  plaintiff's 
assignor,  was  indebted  to  the  defendant  in  the  sum  of  $16.90 
over  and  above  all  claims  and  offsets,  and  that  on  said  nine- 
teenth day  of  August  and  subsequently,  and  while  said  Saw- 
yer was  so  indebted  to  the  defendant,  an  account  was  stated 
between  said  Sawyer  and  this  defendant,  and  that  upon  such 
statement  a  balance  was  found  to  be  due,  and  was  due,  from 
said  Sawyer  to  the  defendant,  in  the  sum  of  $16.90.  The 
pleadings  are  unverified. 

After  preliminary  finding  in  reference  to  the  assignment 
and  that  said  Prank  W.  Sawyer  was  an  attorney  at  law  dnly 


Digitized  by  VjOOQ IC 


284        Heaton-Hobson  bto.  Offigbs  t;.  Abfeb.     [145  CaL 

admitted  and  licensed,  the  court  finds  as  follows:  ''At  the 
city  of  Oakland,  county  of  Alameda,  state  of  California,  said 
Sawyer,  as  such  attorney,  at  the  request  of  said  defendant, 
performed  services  in  various  actions  and  matters,  the  rear 
sonablc  value  of  which  was  and  is  the  sum  of  $645,  and  that 
the  last  service  so  performed  was  within  two  years  next  pre- 
ceding the  commencement  of  this  action,  and  that  a  portion 
of  said  services  of  and  to  the  value  of  $600  was  performed 
with  the  express  understanding  and  agreement  that  it  should 
be  paid  out  of  certain  property  or  a  certain  fund,  after  first 
deducting  the  amount  due  said  defendant  from  one  Wilson, 
and  that  said  fund  or  property  has  been  and  is  insufficient  to 
pay  to  said  defendant  the  amount  due  him  from  said  Wilson ; 
that  in  the  city  and  county  and  state. aforesaid  said  Frank 
W.  Sawyer  purchased  coal-oil  of  and  borrowed  money  of  said 
defendant,  aU  in  the  sum  of  $150,  which  is  now  due  and 
payable. 

"That  said  account  had  by  and  between  said  Frank  W. 
Sawyer  and  said  defendant  was  a  mutual,  open,  and  current 
account,  and  at  the  commencement  of  said  action  and  at  the 
time  of  said  assignment  there  was  no  balance  due  from  said 
defendant  to  said  Frank  W.  Sawyer,  or  to  the  plaintiff  in  this 
action,"  and  as  a  conclusion  of  law  the  court  found  that  the 
defendant  was  entitled  to  judgment  against  plaintiff  for  his 
costs,  and  judgment  was  thereupon  rendered  accordingly. 

The  answer  was  sufficient  to  present  an  issue  in  the  case. 
As  said  in  Young  v.  Rummell,  2  Hill,  478,*  quoted  with  ap- 
proval by  this  court  in  Meredith  v.  Santa  Clara  Min,  Asm,, 
56  Cal.  183:  *' Although  in  point  of  form  the  plea  of  nan 
assumpsit  puts  nothing  in  issue  but  the  making  of  the  promise, 
it  has  been  long  settled  that  nearly  every  defense  is  admis- 
sible under  that  plea  which  shows  that  there  was  not  a  sub- 
sisting cause  of  action  at  the  time  the  suit  was  brought." 
And  in  Burris  v.  People's  Ditch  Co.,  104  Cal.  248,  this  court 
says:  "It  may  be  said,  generally,  that  any  allegation  in  an 
answer  which,  if  found  to  be  true,  necessarily  shows  that  the 
allegation  of  the  complaint  as  to  the  same  matter  is  untrue,  is 
a  good  traverse,  and  sufficient  as  a  denial."  To  the  same 
effect  is  Loftus  v.  Fisher ,  106  Cal.  616.  The  appellant  is  mis- 
taken in  claiming  that  the  court  finds  that  all  the  allegations 
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of  the  complaint  are  true.  The  court  only  finds,  as  already 
shown,  that  the  account  was  a  mutual,  open,  and  current  ac- 
eount,  instead  of  a  stated  account  as  alleged  in  the  defend- 
ant's answer;  but  further  finds  that  at  the  commencement  of 
the  action  there  was  no  balance  whatever  due  from  defendant 
to  said  Sawyer,  or  to  his  assignee,  the  plaintiff.  In  Alhambra 
Co.  V.  Richardson,  72  Cal.  606,  it  is  said:  *'We  do  not  think 
the  court  should  strain  the  language  of  a  finding  to  make  out 
a  case  of  conflict.  The  finding  should  be  reconciled  if  it  can 
be  reasonably  done."  (See,  also,  Schuliz  v.  McLean,  93  Cal. 
329;  Code  Civ.  Proc,  sec.  475.) 

No  such  error  or  defect  is  here  shown  as  to  justil^y  a  re- 
versal. 

The  judgment  is  aflBrmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[8.  P.  No.  2942.    Department  Two. — November  11,  1904.] 

JAMES  WALSH  et  al.,  AppeUants,  v.  J.  P.  ABBOTT  et  aL, 
Respondents. 

Dbd — DEscBipnoN — OoNSTBUOTiON — Thihd  Pabt  or  HAiif  or  Bakcho 
— Quitclaim — Enrscr  or  Patent. — ^Where  a  grantor  owned  an 
oneertain  third  part  of  an  undivided  half  of  a  rancho,  and  on  the 
same  daj  when  he  deeded  an  undivided  third  part  of  the  northern 
half  of  the  rancho,  according  to  a  paper  title,  brought  suit  to 
determine  what  part  of  the  rancho  he  in  fact  owned,  and  subse- 
quentlj  claimed  a  patent  to  the  undivided  third  part  of  the 
eastern  half  of  the  rancho,  and  in  his  deed  to  the  grantee,  after  a 
description  of  the  whole  rancho  by  boundaries,  added  "together 
with  all  the  estate,  right,  title,  interest,  and  demand  whatsoever 
which  I  had  or  may  have,  of,  in,  or  to  the  same,  or  any  part  or 
pareol  thereof,  to  have  and  to  hold  the  aforesaid  premises  with 
aU  rights,  privileges,  and  appurtenances  thereunto  belonging,"  unto 
the  grantee,  etc., — the  deed  is  to  be  construed  most  strongly  in 
favor  of  the  grantee,  and  so  as  to  give  effect  to  all  of  its  operative 
words,  and  in  view  of  the  parties,  the  subject-matter  at  the  time 
of  contracting,  and  the  attendant  and  surrounding  circumstances 
leading  to  its  execution, — and,  so  construed,  held,  that  the  deed 
operates  as  a  quitclaim  to  the  whole  of  the  grantor's  interest  in  the 
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ranohoy  and  the  effect  of  a  patent  was  not  to  ereate  a  new  tHIe 
in  the  patentee,  but  to  confirm  in  his  gxanteOi  thxoagh  him,  the 
title  which  had  formerly  been  his. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County.    William  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  O'B.  Wyatt,  B.  W.  McGraw,  and  Bodgers,  Paterson 
&  Slack,  for  Appellants. 

H.  0.  Beatty,  M.  E.  Jones,  Hartley  &  Abbott,  A.  A.  Moore, 
George  A.  Lamont,  W.  S.  Goodfellow,  Garret  W.  McEnemey, 
Sanborn  &  Beatty,  and  Chickering  &  Gregory,  for  Respond- 
ents. 

HENSHAW,  J.— By  this  action  plaintifEs  sought  to  have 
partition  of  the  southeast  quarter  of  the  Bancho  Medanos,  in 
Contra  Costa  County.  The  rancho  lies  on  the  southern  bank 
of  the  San  Joaquin  Biver  and  Suisun  Bay.  The  plaintiffs 
claim  as  heirs  at  law  of  James  Walsh,  deceased,  and  seek  to 
establish  his  ownership  in  an  undivided  one-third  interest  in 
the  southeast  quarter  of  the  rancho,  claiming  that  by  suc- 
cession it  has  devolved  upon  them. 

In  1839  the  I\Iexican  government  granted  the  Bancho  Me- 
danos to  Jose  Antonio  Mesa  and  Jos6  Miguel  Garcea.  Mesa 
and  Garcea  in  1849  granted  to  J.  D.  Stevenson  the  south- 
em  half  of  the  tract  of  land  known  as  Medanos.  Their 
deeds  were  recorded  in  1851.  In  1850  Mesa  and  Garcea  in 
like  manner  granted  to  Michael  Murray,  James  Walsh,  and 
Ellen  Fallon  the  north  half  of  the  same  tract.  These  deeds 
were  recorded  in  June,  1850.  Upon  August  2,  1850,  James 
Walsh,  by  deed  of  that  date,  granted  to  Martin  Murphy  the 
undivided  one  third  of  the  northern  half  of  the  Bancho  Me- 
danos. This  deed  was  recorded  in  1851.  On  the  day  of  the 
execution  of  the  deed  by  Walsh  to  Murphy,  Stevenson 
brought  suit  in  the  third  district  court  of  the  state  against  the 
Garceas,  the  Mesas,  and  their  grantees,  Murray,  Walsh,  and 
Fallon,  to  reform  and  correct  the  deed  to  him  and  to  the 
other  grantees,  and  to  partition  the  rancho.  The  suit  was 
based  upon  an  alleged  error  of  description  running  tfarDOgh 
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all  the  deeds.  It  consisted  in  describing  the  San  Joaquin 
Biver  as  bounding  the  rancho  on  the  east,  when  in  fact  it 
formed  the  northern  boundary.  The  action  resulted  in  a 
judgment  favorable  to  Stevenson's  contention,  and  deeds  were 
exchanged  between  Stevenson  upon  the  one  hand,  and  Mur- 
ray, Walsh,  and  Fallon  upon  the  other,  whereby  there  was 
conveyed  to  Stevenson  the  west  half  of  the  rancho,  and  to 
Murray,  Walsh,  and  PaUon  the  east  half  thereof.  Subse- 
quently, in  1853,  Stevenson,  Murray,  Walsh,  and  Fallon  filed 
with  the  board  of  land  commissioners  their  petition  for  the 
confirmation  of  the  grant  In  that  year,  or  in  the  year  after, 
James  Walsh  died.  After  proceedings  had  before  the  board 
of  land  commissioners,  and  before  the  United  States  district 
court  for  the  northern  district  of  California,  the  grant  was 
confirmed,  the  west  half  to  Stevenson,  the  east  half  to  Mur- 
ray, Walsh,  and  Fallon,  and  upon  October  8, 1872,  the  United 
States  issued  its  patent  to  them. 

Plaintiffs  for  title  introduced  the  deeds  and  records  of 
which  reference  has  been  made,  and  supplemented  these  with 
evidence  that  James  Walsh,  the  patentee,  was  never  married ; 
that  of  his  immediate  kin,  brothers  and  sisters,  all  had  died 
unmarried  without  issue,  saving  one  brother,  who  was  the 
father  of  plaintiffs,  who  died  in  1887,  and  whose  death  was 
followed  by  that  of  his  wife,  leaving  no  other  issue  than  the 
plaintiffs  herein. 

The  court,  upon  motion  of  defendants,  nonsuited  the  plain- 
tiffs upon  this  showing,  and  the  soundness  of  its  ruling  in  this 
regard  is  here  attacked. 

Sundry  propositions  are  urged  by  respondents  in  support 
of  the  eourt's  order.  We  pass  them  by,  not  as  being  without 
merit,  but  because  they  go  merely  to  the  question  of  the  fail- 
ure of  the  proof  to  establish  title  by  succession  in  the  plain- 
tiffs. As,  for  example,  it  is  urged  that  the  proofs  failed 
utterly  to  show  that  both  the  original  James  Walsh  and  the 
father  of  these  plaintiffs  had  not,  by  will,  devised  all  of  their 
title  to  the  lands  in  question;  that  tiiere  is  no  presumption  of 
intestacy,  and  that  the  ruling  of  the  court  was  proper  for 
this  reason.  These  points,  though  only  for  the  argument 
which  is  based  upon  them,  concede  that  some  title  to  the 
raneho  remained  in  James  Walsh,  subject  to  his  legal  dispo- 
sition by  grant  or  devise.    They  are  passed  by  because  their 
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consideration  is  rendered  unnecessary  in  view  of  the  conclu- 
sion we  have  reached  that  Walsh,  by  his  deed  to  Martin 
Murphy,  divested  himself  of  all  title.  That  deed  is  as  fol- 
lows:— 

"Bjiow  all  men  by  these  presents,  that  I,  James  Walsh,  for 
and  in  consideration  of  the  sum  of  ten  thousand  dollars  to 
me  in  hand  paid  by  Martin  Murphy,  of  Santa  Clara  County, 
California,  at  or  before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  I  do  hereby  fully  confess  and 
acknowledge,  I  have  given,  granted,  sold  and  conveyed,  and 
by  these  presents,  do  give,  grant,  sell  and  convey  unto  the 
said  Martin  Murphy,  his  heirs  and  assigns  forever,  the  undi- 
vided one>  third  of  all  that  northern  half  part  of  all  that  cer- 
tain tract  of  land  situate  in  upper  California,  known  by  the 
name  of  'Medanos'  or  'Meganos'  and  bounded  as  follows:  On 
the  north  by  River  San  Joaquin,  on  the  south  by  Jonathan 
D.  Stevenson,  on  the  east  by  Doctor  Marsh,  and  on  the  west 
by  Salvio  Pacheco. 

'' Together  with  aU  the  estate,  right,  title,  interest  and 
demand  whatsoever  which  I  had  or  may  have  of,  in  or  to  the 
same,  or  any  part  or  parcel  thereof,  to  have  and  to  hold  the 
aforesaid  premises  with  all  right,  privileges  and  appurte- 
nances thereunto  belonging  unto  the  said  Martin  Murphy,  his 
heirs,  assigns,  executors  and  administrators  to  his  and  their 
use  and  behoof  forever. 

'*In  testimony  whereof,  I  have  hereunto  affixed  my  hand 
and  seal  this  2d  day  of  August,  Anno  Domini,  one  thou- 
sand eight  hundred  and  fifty. 

"James  Walsh.     (Seal.)" 

The  contention  of  appellants  is,  that  Walsh  by  this  deed 
divested  himself  only  of  such  title  as  he  had  to  the  northern 
half  of  the  rancho,  and  that,  as  by  the  patent  from  the  United 
States  he  and  his  cotenants,  Murray  and  Fallon,  were  granted 
the  eastern  half  of  the  rancho,  he  still  retained  his  undi- 
vided interest  in  the  south  half  of  that  east  half. 

The  particular  part  of  the  deed  calling  for  construction  is 
the  quitclaim  clause  beginning  with  *' together  with  all  the 
estate,  right,  title,''  etc.  If  it  shall  be  found  that  the  true 
meaning  and  intent  of  Walsh  was  to  grant  his  undivided  one- 
third  interest  in  the  northern  half  of  the  rancho,  which  was 
all  of  the  interest  in  the  rancho  to  which  he  then  had  paper 
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title,  and  that  the  quitclaim  claiise  had  reference  only  to  this 
northern  half,  the  constmction  for  which  appellants  contend 
wiU  be  established.  If,  upon  the  other  hand,  the  view  of  the 
respondents,  which  view  was  adopted  by  the  trial  court,  is  the 
true  one,  then,  by  this  clause,  Walsh  divested  himself  of  all 
of  his  interest  in  and  to  all  of  the  rancho,  and  the  effect  of 
the  patent  from  the  United  States  to  Walsh  was  not  to  create 
a  new  title  in  him,  but  to  confirm  in  his  grantees,  through 
him,  the  title  which  had  formerly  been  his.  (Stark  v.  Bar- 
ren, 15  Cal.  362;  Moore  y.  Sieinbach,  127  U.  S.  70.) 

Certain  familiar  principles  of  construction  are  to  be  in- 
voked: first,  as  between  the  parties  to  the  deed,  it  is  to  be 
construed  more  strongly  in  favor  of  the  grantee ;  second,  it  is 
to  be  construed,  if  possible,  so  as  to  give  all  of  its  operative 
words  effect ;  and  third,  if  any  doubt  still  exists  as  to  the  in- 
tention of  the  grantor,  in  arriving  at  that  intention  there  shaU 
be  considered  the  situation  of  the  parties,  the  subject-matter 
hC  the  time  of  contracting,  and  the  attendant  and  surround- 
ing circumstances  leading  to  the  execution  of  the  instrument. 
(Brannan  v.  Mesick,  10  Cal.  95.) 

The  first  of  these  principles  requires  no  special  elucidatiiin. 
As  to  the  second,  it  is  to  be  noted  that  the  construction  con- 
tended for  by  api)ellant  gives  no  meaning  nor  effect  whatso- 
ever to  the  quitclaim  clause.  According  to  this  construction, 
Walsh,  having  made  his  deed  of  grant  to  all  of  his  interest  in 
the  northern  half,  in  the  next  breath  quitclaims  to  his  grantee 
the  same  property.  Such  a  construction  makes  of  the  clause 
in  question  nothing  but  empty  and  useless  verbiage,  while, 
upon  the  other  hand,  to  construe  it  as  respondents  contend 
it  should  be  construed  would  give  reasonable  and  effective 
force  to  the  language  designedly  employed.  The  deed  would 
then  be  understood  to  mean  that  Walsh,  having  conveyed  by 
grant  all  of  the  land  to  which  he  had  paper  title,  as  further 
assurance  and  confirmation  of  title  to  his  grantee,  and,  to  save 
the  possibility  of  conflict  over  boundaries,  quitclaimed  to  him 
whatever  interest  he  might  have  in  all  of  the  rancho.  Under 
this  construction  the  ^'same'^  has  reference  to  the  Rancho 
"Medanos"  or  ''Meganos,"  as  previously  employed  in  the 
deed,  and  in  the  subsequent  phrase  found  in  the  habendum 
cUuse,  '^to  hold  the  aforesaid  premises,"  '^aforesaid  prem- 
ie is  referable  to  the  word  ''same." 

CXLV.  CSal.— 19 
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The  belief  that  saeh  was  the  tme  intention  of  the  grantor 
fairly  expressed  in  his  deed  becomes  fixed  when  consideration 
is  paid  to  the  surrounding  circumstances.  Walsh  was  the 
owner  of  one  third  of  an  uncertain  half  of  the  rancho.  By 
his  paper  title  it  was  the  northern  one- half.  It  is  fairly  in- 
ferable that  Walsh  knew  that  it  was  in  question  and  in  dis- 
pute as  to  which  one  half  it  was  within  which  his  land  lay. 
It  is  fairly  inferable^  also,  that  he  knew  this  at  the  time  he 
made  his  deed  to  Murphy,  because  the  suit  to  determine  this 
question  was  brought  upon  the  very  day  he  made  his  deed, 
and  it  is  not  to  be  supposed  that  such  a  suit  would  have  been 
commenced  without  an  effort  first  made  by  Stevenson  to 
reconcile  these  differences  with  Walsh,  Murray,  and  Fallon 
by  an  exchange  of  deeds  without  the  necessity  of  the  inter- 
vention of  a  court.  It  seems  in  every  way  reasonable  to  con- 
clude, therefore,  that  Walsh  knew  that  his  ownership  to  one 
third  of  the  north  half  was  disputed ;  that  the  result  of  the 
dispute  could  only  be  one  of  two  things,  to  confirm  him  in 
the  ownership  of  that  particular  piece,  or  to  assign  to  him  the 
ownership  of  one  third  of  some  other  one  half,  as  was  actually 
done.  Was  it,  then,  the  intention  of  Walsh  in  conveying  to 
Murphy  for  a  valuable  consideration  to  give  him  a  title  to  a 
limited  piece,  which  title  might  prove  valueless,  or  was  it  his 
ixstention  to  convey  to  him  the  title  which  he  apparently  had 
to  one  third  of  the  north  half,  and  for  his  grantee's  further 
protection  to  assure  him  in  this  title,  should  it  prove  defec- 
tive, by  a  quitclaim  of  whatever  interest  it  might  be  found  in 
truth  that  he  did  havet  There  can  be  no  hesitation  in  saying 
under  all  of  these  circumstances  that  the  latter  was  the  tme 
intention  of  the  grantor. 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
affirmed. 

UioFarlandy  J.,  and  Lorigan,  J.,  concurred. 
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[8.  7.  No.  4121.    In  Bank.— Koranber  11,  1904.] 

MOBBIS  LUBLINEB,  Petitioner,  ▼.  GEOBGE  ALPEBS 
€t  aLy  comprising  the  Board  of  Supervisors  of  the  City 
and  CSountj  of  San  Francisco,  Bespondents. 

Amxndioent  or  Gitt  GEASTni-<k>N8TiTUTi0N — Tna  von  Elbohon— 
DxsGEBTiON  or  MUNICIPAL  LxoiSLATimB—MANDAinTS^ -Under  sec- 
tion 8  of  article  ZI  of  the  eonstitntiony  where  amendments  to  a 
mnnieipal  charter  are  petitioned  for  by  fifteen  per  cent  of  the 
qnalifled  Totera  of  the  city,  the  legislative  authority  of  the  city, 
though  required  to  submit  the  same  to  the  voters  thereof,  has  discre- 
tion either  to  call  a  special  election  or  to  wait  until  the  nexi 
general  election  to  submit  the  proposed  amendments  to  a  vote 
of  the  people;  and  mandamus  will  not  lie  to  control  that  discretion 
by  compelling  the  ordering  of  a  special  election. 

PETITION  for  Writ  of  Mandate  to  the  Board  of  Super- 
viiors  of  the  City  and  County  of  San  Frandsco. 

Henley  &  Costello,  for  Petitioner. 

No  appearance  for  Bespondents. 

THE  COUBT.— The  petitioner,  a  taxpayer  of  San  Fran- 
cisoo,  prays  for  a  writ  of  mandate  to  compel  the  defendants 
to  order  a  special  election  for  the  ratification  of  certain 
amendments  to  the  city  charter,  proposed  by  petition  of  more 
than  fifteen  per  cent  of  the  qualified  voters  of  the  city. 

Whether  or  not  it  is  the  duty  of  the  defendants  to  call  a 
special  election  at  this  time  depends  upon  the  proper  con- 
struction of  the  following  clause  of  section  8  of  article  XI 
of  the  constitution: — 

''The  charter,  so  ratified,  may  be  amended  at  intervals  of 
not  less  than  two  years  by  proposals  therefor,  submitted  by 
the  legislative  authority  of  the  city  to  the  qualified  electors 
thereof  at  a  general  or  special  election,  held  at  least  forty 
days  after  the  publication  of  such  proposals  for  twenty  days 
in  a  daily  newspaper  of  general  circulation  in  such  city,  and 
ratified  by  a  majority  of  the  electors  voting  thereon,  and 
approved  by  the  legislature  as  herein  provided  for  the  ap- 
proval of  the  charter.  Whenever  fifteen  per  cent  of  the 
qualified  voters  of  the  city  shall  petition  the  legislature  au- 
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thority  thereof  to  sabmit  any  proposed  amendment  or 
amendments  to  said  charter  to  the  qualified  voters  thereof  for 
approval,  the  legislative  authority  thereof  must  submit  the 
same." 

We  are  of  the  opinion  that  under  this  provision  of  the 
constitution  the  defendants  are  invested  with  full  discretion 
to  order  a  special  election,  or,  if  they  deem  that  course  unad- 
visable,  to  wait  until  the  next  general  election  to  submit  the 
proposed  amendments  to  a  vote  of  the  people. 

Writ  denied. 


[Crini.  No.  1146.     In  Bant— November  11,  1904.] 

THE    PEOPLE,    Respondent,   v.    SHADRICK    SOWELL, 

Appellant. 

Criminal  Law — Mukdkr — Trial  Juby — Challenge  to  Panel — Ab- 
sence OF  Record  op  Supervisors — Evidence  or  Selection. — Upon 
a  trial  for  murder,  the  absence  of  a  record  of  the  selection  of  trial 
jurors  by  the  board  of  supervisors  under  the  order  of  the  superior 
court  does  not  warrant  the  court  in  sustaining  a  challenge  to  the 
panel  on  that  ground,  whore  it  appears  clearly  from  the  uncontra- 
dicted evidence  of  members  of  the  board  and  of  the  deputy  county 
clerk  that  the  ideDtical  list  of  jurors  from  which  the  panel  to  try 
the  defendant  was  drawn  was  in  fact  selectcil  by  the  supen'isors 
under  the  order  of  the  court,  and  was  certified  to  by  the  board  as  so 
drawn,  and  was  delivered  by  it  into  the  possession  of  the  county 
clerk. 

Id. — Mistake  in  Number  of  Jurors  Drawn — Omission  op  Two  Num- 
bers not  Material — Challenge  Properly  Denied. — Where  the 
list  of  jurors  di  iwn  purports  to  be  numbered  from  one  to  three 
hundred,  as  ordered  oy  the  court,  but,  by  inadvertence,  and  evident 
mistake,  an  omission  of  two  numbers  appears  in  the  list,  such 
omission  does  not  constitute  such  a  material  and  substantial  de- 
parture from  the  provisions  of  the  law  as  deprived  the  defendant 
of  an  opportunity  t'^  secure  a  fair  and  impartial  jury;  and  the 
denial  of  a  challenge  to  the  panel  will  not  be  disturbed  for  such 
omission  where  it  appears  that  a  qualified  and  impartial  jury  was 
■elected  from  such  panel  and  tried  the  cause. 

lo. — Selection  prom  Supervisor  Districts — Proportion  to  Populatiok 
OP  Townships  —  Omission  —  Presumption — Burden  op  Proop.— 
The  fact  that  the  jurors  drawn  were  selected  from  supervisor  dis- 
tricts is  not  material  where  it  appears  that  they  were  selected  ia 
proportion  to  the  population  of  towiJihips.     The  omission  to  select 
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jurors  from  a  small  township  will  be  sustained  on  the  presumption 
that  the  supervisors  did  their  dutf,  and  that  there  were  no  qualified 
jurors  therein;  and  it  was  incumbent  upon  the  defendant  to  prove 
that  such  township  contained  persons  suitable  and  qualified  to  have 
been  selected  and  returned  as  jurors  to  sustain  a  challenge  to  the 
panel  for  omission  to  select  bj  townships. 

iDy — Skpabation  OP  LiSTS. — Independent  of  the  question  whether  the 
separation  of  lists  required  by  section  206  of  the  Code  of  Civil 
Proeednre  does  not  apply  solely  to  the  separation  of  grand  and 
trial  jury  lists,  and  not  to  township  lists,  and  independent  of  the 
qaeetion  whether  the  township  selections  may  be  tabulated  from  the 
trial  jury  lists,  if  it  appears  that  the  jurors  had  been  selected 
from  townships,  the  mere  fact  that  they  are  not  so  listed  in  the 
certification  to  the  county  clerk  is  not  of  such  substantial  merit 
as  to  warrant  the  sustaining  of  a  challenge  to  the  panel  on  that 
account. 

In.— Challengbs  fob  Actual  Bias — Qualified  Opinions. — Challenges 
by  the  defendant  to  individual  jurors  for  actual  bias  were  properly 
denied  where  their  opinions  that  the  defendant  had  committed  a 
crime  in  killing  the  deceased  were  not  unqualified,  and  were  based 
solely  on  public  rumors  and  published  statements,  and  were  subject 
to  removal  by  evidence  on  the  trial,  and  where  it  appears  to  the 
court  that  the  jurors  would  act  impartially  and  fairly  upon  the 
evidence. 

bv— Pbejttdiob  Against  Dbfensb  of  Insanity — Quaufioations  of 
Btateicent — Challenges  Properly  Denied. — Where  questions  put 
to  jurors  by  the  defendant  tended  to  bring  out  an  expressed  preju- 
dice against  the  defense  of  insanity  in  general,  which  really  related 
only  to  the  possible  interposition  of  simulated  or  feigned  insanity 
as  a  defense,  and  thj  jurors  upon  further  examination  stated  that 
they  had  no  prejudice  against  real  insanity  proved  as  a  defense, 
and  that  if  such  insanity  were  proven  by  the  defendant,  they  would 
recognize  and  adopt  it  as  a  good  and  perfect  defense,  and  would 
abide  by  and  follow  the  instructions  of  the  court  as  to  the  law  gov- 
erning the  matter  of  insanity,  the  court  did  not  err  in  denying 
challenges  to  such  jurors. 

D). — Contbadictoby  Statements  of  Jubob — Construction — Province 
OF  Tbial  Coubt. — Where  the  evidence  of  a  juror  upon  a  challenge 
for  actual  bias  is  contradictory  in  itself,  and  subject  to  more  than 
one  construction,  and  a  finding  either  way  would  have  support  in 
the  evidence,  the  trial  court  is  the  final  arbiter  of  the  question,  and 
its  ruling  will  not  be  disturbed  upon  appeal 

b% — Evidence — Dying  Declabations. — Where  the  preliminary  proof 
showed  that  the  declarations  of  the  deceased  as  to  the  circumstances 
attending  the  shooting  of  him  by  the  defendant  were  made  in  ex- 
pectation of  death,  and  after  all  hope  of  recovery  wa^^  abandoned, 
his  dying  declarations  were  admissible  in  evidence  against  the  de* 
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Id. — Oral  Declarations — Thought  of  Dsgxased— BrjLZire  not  Pbwu- 
DioiAL — Thought  or  Defendant. — Where  the  dying  deelaratioBg 
were  oral,  and  eontained  the  statement  "that  he  thought  the  de- 
fendant thought  h^  ivas  shot  through  the  body,"  the  OTermling 
of  a  motion  to  strike  out  such  statement  is  not  prejudicial  error, 
where  it  appears  that  the  defendant,  in  giving  his  Tersion  of  the 
shooting  after  it  oeenrred,  stated  that  when  he  fired  at  the  de- 
eeased  he  thought  he  hit  him  in  the  side. 

to. — ^Expert  Testdcont  as  to  Insanitt. — ^An  expert  witness  for  the 
people  is  eompetent  to  give  his  opinion,  addressed  to  the  condition 
of  the  testimony  in  the  ease  on  the  part  of  the  defendant,  that  it 
was  impossible  to  have  all  the  symptoms  reeited  in  such  evidenee  ia 
the  same  individuaL 

Id.— Opuoon  as  to  Insanity— Buling  not  Prxjudioial.— Upon  the 
application  of  the  expert  witness  to  the  court  as  to  whether  it  was 
necessary  to  believe  all  the  testimony  he  heard  as  an  expert,  and 
whether  he  was  compelled  to  pass  his  opinion,  a  mKng  of  the  eourt 
that  he  might  pass  it  upon  what  he  deemed  the  truthfulness  of  the 
testimony  is  not  prejudicial  error  against  the  defendant,  where  the 
witness,  still  speaking  generally  of  the  testimony  for  the  defendant, 
answered:  "If  all  these  conditions  existed  in  the  same  individual,  I 
would  believe  the  man  was  certainly  insane." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  denying  a  new  triaL  John  C. 
Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  E.  Duncan,  Jr.,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent 

LORIGAN,  J. — The  defendant  was  convicted  of  murder  in 
the  first  degree,  sentenced  to  be  imprisoned  for  life,  and  from 
the  judgment  and  order  denying  his  motion  for  a  new  trial 
appeals. 

No  point  is  made  as  to  the  sufftdenoy  of  the  evidence  to 
sustain  the  verdict,  but  he  claims  that  for  certain  alleged 
errors  committed  during  the  trial  the  judgment  should  be 
reversed,  and  these  are  presented  as  follows : — 

1.  He  insists  that  the  court  erred  in  denying  his  challenge 
to  the  panel  of  trial  jurors  drawn  to  try  his  case,  which  chal- 
lenge was  interposed  upon  the  ground  that  there  had  been  a 
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material  departure  from  the  forma  prescribed  by  sections  204, 
205,  and  206  of  the  Code  of  Ciyil  Procedure,  in  the  selecting 
and  listing  by  the  board  of  supervisors  of  jurors  from  which 
said  panel  was  drawn,  and  which  departure  is  made  the  basis 
of  a  chanenge  by  section  1059  of  the  Penal  Code. 

The  particular  grounds  ui^ed  were,  that  there  was  no 
record  of  the  board  of  supervisors  disclosing  that  any  trial 
jurors  had  been  selected  by  such  board,  as  ordered  by  the 
superior  court,  under  said  section  204  of  the  Code  of  Civil 
Procedure;  that  if  such  selection  were  made  there  were  but 
two  hundred  and  ninety-eight  jurors  listed,  notwithstanding 
the  order  of  the  superior  court  required  the  selection  of  three 
hundred;  that  the  jurors  selected  and  listed  were  selected  by 
the  board  of  supervisors  by  supervisor  districts,  and  not 
by  townships  and  in  proportion  to  the  population  therein, 
and  that  the  lists  of  selected  jurors  were  not  kept  separate 
and  distinct  from  each  other.  (Code  Ciy.  Proc.,  sees.  205, 
206.) 

We  do  not  think  the  action  of  the  court  in  denying  the  chal- 
lenge should  be  disturbed.  The  first  two  objections  urged — 
the  absence  of  any  record  on  the  minutes  of  the  board,  and  the 
selection  of  a  less  number  than  required  by  the  order  of 
the  court — do  not  present  such  substantial  departures  from 
the  provisions  of  the  law  governing  the  selection  of  jurors  as 
deprived  the  defendant  of  an  opportunity  to  secure  a  fair 
and  impartial  jury,  which  is  the  main  purpose  to  be  con- 
served by  adherence  to  the  requirements  of  the  provisions  of 
the  codes  cited.  As  far  as  the  failure  of  the  minutes  of  the 
board  of  supervisors  to  contain  a  record  of  the  selection  is 
concerned,  it  appears  clearly  from  the  uncontradicted  evi- 
dence of  members  of  the  board  of  supervisors  who  made  the 
selection,  and  that  of  the  deputy  county  clei^,  that  the  list  of 
jurors  from  which  the  panel  to  try  defendant  was  drawn  was 
in  fact  selected  by  said  supervisors  under  the  order  of  the 
court,  and  was  certified  to  by  the  said  board  as  so  drawn,  and 
was  delivered  by  it  into  the  possession  of  the  county  clerk. 
There  was  no  question  as  to  the  identity  of  the  list  as  being 
the  one  that  was  selected  by  the  board  under  the  order  nor 
was  there  any  question  that  it  was  from  this  list  of  jurors 
whose  names  were  placed  in  the  box  that  the  panel  which 
defendant  challenged  was  drawn.    Under  this  showing,  that, 
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as  a  matter  of  fact,  the  jurors  on  the  list  certified  and  deliv- 
ered to  the  county  clerk  were  selected  by  the  board  of  super- 
visors, the  circumstance  that  an  entry  of  such  selection  was 
omitted  from  the  records  of  the  board  would  not  warrant  the 
court  in  sustaining  the  challenge  on  that  ground. 

As  to  the  ground  of  challenge  that  a  less  number  of  jurors 
were  selected  than  were  designated  by  the  order  of  the  court  : 
It  is  not  apparent  from  the  record  how  the  omission  to  return 
the  full  number  required  by  the  order  occurred;  it  was  not 
claimed,  however,  to  have  been  intentionally  done,  and  was 
doubtless  inadvertent,  because  it  appears  from  the  certificate 
of  the  members  of  the  board  of  supervisors  to  the  list,  and 
from  their  testimony  on  the  hearing,  that  they  intended  to 
select  and  return  three  hundred.  The  list  purports  to  be 
numbered  from  1  to  300,  but  it  appears  that  jurors  whose 
names  should  have  been  placed  opposite  numbers  178  and  179 
in  the  list,  together  with  these  numbers,  were  omitted.  How 
this  occurred  was  not  explained  upon  the  hearing;  no  iu- 
quiry  was  made  by  either  side  about  it,  and  there  is  now  no 
suggestion  that  this  failure  was  prompted  by  any  improper 
motive,  or  was  the  result  of  design.  It  may  have  occurred, 
and  probably  did,  through  a  clerical  omission  in  preparing 
the  complete  list  for  certification  to  the  county  ckrk  from  the 
separate  lists  made  out  by  each  supervisor.  It  is  true  that 
this  omission  was  a  failure  to  follow  the  order  of  the  court 
under  the  plain  mandate  of  the  statute,  and  while  it  cannot 
be  too  strongly  urged  that  in  selecting  and  returning  jurors 
the  provisions  of  the  statute  should  be  literally  followed,  yet 
the  law  has  recognized  possible  departures  from  what  is  re- 
quired, and  to  meet  them  has  provided  that  not  every  such 
departure  should  be  a  successful  ground  of  challenge,  but 
only  material  ones.  Material  departures  are  only  such  as 
affect  the  substantial  rights  of  a  defendant  in  securing  an 
impartial  jury,  and  it  is  not  apparent  from  the  record  before 
us  how  the  fact  that  the  supervisors  returned  two  hundred 
and  ninety-eight  instead  of  three  hundred  jurors  could  have 
at  all  prevented  this  defendant  from  securing  such  a  jury. 
There  was  no  question  but  that  the  jurors  who  were  selected 
were  individually  suitable  and  qualified  to  be  returned  as 
such,  and  that  more  than  enough  were  returned  by  the  board 
from  which  the  defendant  might  select  and  obtain  a  jury,  and. 


Digitized  by  VjOOQIC 


Nov.  1904.]  Peoplb  v.  Sowxll.  297 

in  fact,  out  of  the  panel  of  ninety-one  which  he  challenged 
nich  a  jury  was  ultimately  selected  and  tried  the  cause. 

A  point  similar  to  the  one  here  discussed  was  made  in  the 
case  of  People  ▼.  Davis,  73  CaL  355,  359,  and  it  was  there 
held  that  the  failure  to  return  the  full  number  of  jurors  desig- 
nated by  the  order  of  the  court  was  not  such  a  material  de- 
parture as  warranted  sustaining  a  challenge  to  the  panel  on 
that  account. 

As  to  the  challenge  on  the  grounds  that  the  jurors  were 
selected  from  supervisor  districts,  and  not  by  townships  in 
proportion  to  the  population  thereof,  and  that  the  lists  were 
not  kept  separate  and  distinct,  less  need  be  said.  The  testi- 
mony of  the  members  of  the  board  who  made  the  selections 
showed  that  in  each  sapervisorial  district  such  selections  were 
made  and  apportioned  from  the  judicial  townships  therein, 
and  were  in  general  proportioned  to  their  population,  except 
as  to  numboldt  Township,  which  contained  eighty-seven 
voters,  and  from  which  no  jurors  seem  to  have  been  selected. 
While  it  is  probable  that  there  were  some  persons  among  these 
voters  suitable  to  have  been  returned  as  jurors,  it  is  still 
possible  that  there  were  not.  The  fact  that  there  were  a 
given  number  of  voters  in  the  township  is  not  evidence  that 
any  of  them  were  qualified  to  be  returned  as  jurors.  The 
qaalifications  of  jurors  and  of  electors  are  quite  different.  A 
person  may  be  qualified  as  an  elector  who  would  be  disquali- 
fied as  a  juror,  and  it  must  be  assumed,  in  the  absence  of  all 
evidence  to  the  contrary,  that  as  the  law  directed  the  super- 
visors to  select  a  proportionate  number  of  jurors  from  Hum- 
boldt Township,  as  well  as  the  other  townships,  that  this  was 
not  done  because  there  were  no  persons  in  the  former  who 
were  suitable  and  qualified  as  such. 

If  this  were  not  so,  it  was  incumbent  on  the  defendant — the 
presumption  being  that  the  board  properly  discharged  its 
duty — ^to  introduce  evidaice  (which  he  did  not)  showing  that 
there  were  persons  in  that  township  suitable  and  qualified  to 
have  been  selected  and  returned  as  jurors. 

As  to  the  point  that  the  lists  were  not  kept  separate  and 
distinct:  It  is  assumed  by  both  sides  in  this  case  that  the 
requirement  of  section  206  of  the  Code  of  Civil  Procedure 
in  that  regard  applies  to  the  township  selections ;  that  the  lists 
of  selection  from  each  township  must  be  kept  separate  and 
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distinct  trom  each  other.  It  may  well  be  questioned  whether 
this  requirement  does  not  really  apply  to  keeping  the  lists  of 
grand  and  trial  jurors,  which  under  the  order  of  the  court, 
the  supervisors  are  required  to  select,  separate  and  distinct 
from  each  other,  rather  than  to  so  keeping  township  lists.  If 
this  were  the  true  construction  to  be  given  to  the  section,  as 
the  lists  of  grand  and  trial  jurors  were  in  fact  kept  separate, 
no  further  mention  of  this  point  would  be  necessary. 

On  the  assumption,  however,  made  by  both  sides  (which  for 
present  purposes  only  will  be  deemed  correct),  that  the  re- 
quirement applies  to  the  township  selections,  it  appears  as  a 
fact  that  each  supervisor  selected  the  jurors  from  the  town- 
ships within  his  district,  and  the  general  lists  certified  to  the 
county  clerk  showed  such  selections.  Counsel  for  defendant 
in  his  brief  has  found  no  difficulty  in  tabulating  from  these 
selections  and  listings  the  jurors  selected  from  each  town- 
ship, and  it  appears  to  us  that  no  one  interested  in  the  mat- 
ter would  be  unable  to  do  so.  But  were  it  otherwise,  and 
independent  of  the  question  whether  the  requirement  does 
not  apply  exclusively  to  keeping  grand  and  trial  jury  lists 
separate,  we  would  not  feel  disposed  to  hold  that  where  it 
appeared  that  the  jurors  had  been  selected  from  townships, 
that  the  mere  fact  that  they  had  not  been  so  listed  in  the  cer- 
tification to  the  county  clerk  was  of  such  substantial  merit  as 
to  warrant  sustaining  a  challenge  on  that  account. 

2.  It  is  next  insisted  that  the  court  erred  in  denying  de- 
fendant's challenge  to  some  twelve  jurors  on  the  ground  of 
actual  bias.  This  bias  was  claimed  to  be  evidenced  by  their 
stetements  upon  their  voir  dirs  that  they  were  of  opinion  that 
the  defendant  in  killing  deceased  had  committed  a  crime.  But 
these  opinions  were  founded  solely  upon  public  rumors  or 
based  upon  statements  in  public  journals,  and  were  not  un- 
qualified; they  were  subject  to  removal  by  evidence  on  the 
trial,  and  it  appearing  to  the  court  that,  notwithstanding  such 
opinion,  the  jurors  would  act  impartially  and  fairly  upon  the 
evidence,  the  challenges  were  properly  denied.  (Pen.  Code, 
sec.  1076 ;  People  v.  Brown,  59  Cal.  354;  People  v.  MHier,  125 
Gal.  46.) 

In  this  same  line  it  is  also  urged,  that  the  court  ened  in 
denying  certain  challenges  of  defendant  to  jurors  whose  tMti> 
mony,  it  is  insisted,  showed  that  they  entertained  a  prejudiM 
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against  insanity  as  a  defense^  and  this  was  the  defense  alone 
whieh  the  de&ndant  interposed.  The  examination  of  these 
jnrora  as  to  insanity  as  a  defense  was  quite  ezhanstiyOi  and 
the  inquiries  were  as  to  sanity  in  general  Attention  was 
not  particularly  directed  to  that  insanity  which  alone  is 
recognized  by  the  law  as  a  def  ense^  and  the  existence  of  which 
relieves  the  defendant  from  responsibility.  {People  v.  Hoin, 
62  Cal.  120.^)  And  it  is  quite  obvious  that,  under  the  in- 
quiries which  were  made  of  the  jurors  concerning  their  views 
upon  such  a  defense  in  general,  that  the  prejudice  which  they 
expressed  was  directed  to  the  possible  interposition  of  simu- 
lated or  feigned  insanity  as  a  defense  to  avoid  responsibility 
for  crime,  instead  of  the  existence  of  real  insanity,  which 
relieves  from  it,  and,  while  it  is  true  that  their  preliminary 
statements  were  that  they  entertained  a  prejudice  to  some 
extent  against  such  a  defense,  it  is  equally  clear  from  their 
testimony  upon  further  examination,  and,  in  fact,  from  their 
entire  examination  upon  the  point,  that  this  prejudice  did 
not  extend  to  cases  where  proof  of  real  insanity  was  made; 
and  that  in  the  case  at  bar,  if  such  insanity  were  proven  by 
the  defendant  they  wo\ild  recognize  and  adopt  it  as  a  good 
and  perfect  defense,  and  that,  as  to  the  law  governing  the 
matter  of  insanity,  they  would  abide  by  and  follow  the  in- 
structions of  the  court  relative  to  it. 

Under  this  showing  we  cannot  say  that  the  court  erred  in 
denying  the  challenges.  The  defendant  was  only  entitled  to 
a  jury  which  would  give  the  defense  of  insanity,  like  any 
other  defense,  full  and  fair  consideration,  and  act  upon  it 
wh^i  duly  proven  as  a  valid  and  complete  defense,  and  this 
the  responses  of  the  jury,  taken  as  a  whole,  satisfied  the  court 
they  would  do. 

But  if  it  were  not  obvious  from  the  testimony  of  these 
jurors  that  whatever  degree  of  prejudice  they  entertained 
arose  from  the  impression,  popularly  entertained,  that  insanity 
as  a  defense  is  often  simulated  and  feigned,  and  that  the 
prejudice  of  which  they  were  speaking  had  no  relation  to  real 
insanity,  still  the  most  that  can  be  urged  upon  the  record  is, 
that  the  evidence  given  by  each  of  these  jurors  on  the  subject 
was  in  itself  contradictory,  and  it  is  well  settled  that,  under 
such  circumstances,  it  is  exclusively  the  province  of  the  trial 
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court  to  determine  the  credit  which  should  be  given  it,  and 
that  its  determination  in  that  respect  is  not  subject  to  our 
review.  As  was  said  in  People  t.  Fredericks,  106  Cal.  559, 
''In  this  case  the  examination  of  some  of  the  venire,  who  were 
subsequently  unsuccessfully  challenged  upon  the  ground  of 
actual  bias  by  the  defendant,  discloses  a  state  of  facts  which 
might  well  have  justified  the  trial  court  in  excluding  them 
from  the  jury-box.  But  the  evidence  of  these  various  jurors 
taken  upon  their  voir  dire  is  not  at  aU  conclusive  that  they 
were  disqualified  from  acting  in  the  case.  When  tlie  matter 
was  submitted  to  the  court  for  a  decision  upon  the  evidence 
taken,  it  can  at  least  be  said  the  question  was  an  open  one  as 
to  their  disqualification.  The  evidence  of  each  juror  was 
contradictory  in  itself;  it  was  subject  to  more  than  one  con* 
struction.  A  finding  by  the  court  either  way  upon  the  chal- 
lenge would  not  have  support  in  the  evidence,  and  under  such 
circumstances  the  trial  court  is  the  final  arbiter  of  the  ques- 
tion. For  under  such  circumstances  the  question  presented 
to  this  court  by  the  appeal  is  one  of  fact,  and  our  power  to 
hear  and  determine  is  limited  to  appeals  upon  questions  of 
law  alone."    (Also,  People  v.  Scott,  123  Cal.  435.) 

3.  The  point  that  the  court  erred  in  refusing  to  strike  ont 
the  testimony  as  to  the  dying:  declaration  of  the  deccasetl.  on 
the  ground  that  no  sufficient  foundation  had  been  laid  for  its 
admission,  is  without  merit.  The  point  urjrod  was,  that  there 
was  no  sufficient  proof  that  it  was  made  in  the  belief  that 
(^very  hope  of  life  was  gone.  The  evidence,  however,  fully 
showed  that  the  declaration  of  the  deceased  concerninir  the 
circumstances  attending  the  shooting  was  made  in  p.xpectation 
of  death,  and  after  all  hope  of  recovery  (if  ever  entertained) 
was  abandoned. 

The  dying  declaration  of  the  deceased  was  oral,  and  in 
detailing  it  the  witness  called  for  that  purpose  testified  that 
the  deceased  stated  to  him,  "that  the  defendant  after  shoot- 
ing him  had  walked  over  to  where  he  was  lying  and  said  'You 
damned  old  cripple,  I  will  finish  you  now';  that  the  deceased 
begged  of  him  not  to  shoot  again  as  he  would  die  from  the 
wound  he  had  already  received ;  that  he  thought  the  defend- 
ant thought  he  was  shot  through  the  body,"  and  that  de- 
fendant then  left  him.  The  defendant  moved  to  strike  out 
the  latter  portion  as  to  what  the  deceased  **thought  the  de- 
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fendant  thought"  as  to  the  shot,  which  was  denied,  and  he 
assigns  this  as  error.  Assuming  that  the  motion  should  have 
been  granted,  we  do  not  perceive  that  its  refusal  was  such 
prejudicial  error  as  would  warrant  a  reversal  upon  that 
ground,  particularly  when  it  appears  that  the  defendant,  in 
giving  his  version  of  the  shooting  after  it  occurred,  himself 
stated  that  when  he  fired  at  the  deceased  he  thought  he  had 
hit  him  in  the  side. 

4.  The  defense  interposed  being  insanity,  and  evidence  on 
that  matter  having  been  introduced  in  defendant's  case  in 
chief,  in  rebuttal  the  prosecution  called  one  Dr.  John  W. 
Robinson  as  an  expert  witness  upon  that  subject.  The  doctor 
had  been  present  in  court  during  several  days  while  the  wit- 
nesses for  the  defense  were  giving  their  testimony  as  to  the 
insanity  of  the  defendant,  heard  it  all,  and  had  observed  the 
manner  and  conduct  of  the  defendant  during  that  period. 
Certain  hypothetical  questions  purporting  to  be  based  on  the 
entire  evidence  in  the  case  having  been  put  to  the  witness, 
and  he  having  answered  that  there  was  nothing  embraced  in 
the  statement  contained  in  the  question  which,  in  his  opinion, 
indicated  that  the  defendant  was  insane,  the  prosecution  then 
directed  his  attention,  particularly,  to  various  acts  and  pecu- 
liar conduct  on  the  part  of  the  defendant,  claimed  by  the 
defense  to  indicate  insanity,  and  he  was  asked  whether,  in 
his  opinion,  they  did  so.  In  answering  he  said  (and  here 
arises  the  particular  error  complained  of) :  "It  would  be  to 
my  mind  impossible  to  have  all  these  symptoms  present  in 
the  same  man.  It  would  indicate  acute  mania,  melancholia, 
homicidal  melancholia,  or  suicidal  melancholia,  possibly  all 
of  those,  but  not  in  the  same  individual.  For  that  reason  it 
is  necessary  for  me  to  again  apply  to  the  judge — ^Is  it  neces- 
sary for  me  to  believe  all  the  testimony  I  hear  as  an  expert — 
am  I  compelled  to  pass  my  opinion ! ' '  The  Court. — * '  On  what 
you  deem  the  truthfulness  of  the  testimony."  This  was  ob- 
jected to  as  incompetent;  the  objection  was  overruled,  and 
the  witness  then  completed  his  answer:  "If  all  these  condi- 
tions existed  in  the  same  individual  I  woidd  believe  the  man 
was  certainly  insane.  As  an  expert  I  do  not  believe  that  all 
these  conditions  can  exist  in  the  same  individual." 

It  ip  claimed  by  defendant  that  allowing  the  witness  to 
pa&s  his  opinion  on  "what  he  deemed  the  truthfulness  of  the 
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testimonj''  was  an  invasion  of  the  proYinoe  of  flie  jniy,  to 
whom  is  Gommitted  ezdusivdy  the  right  to  judge  of  the  eredi- 
bility  of  the  witnesses. 

It  is  quite  apparent,  however,  that  whether  the  rale  an- 
nounced by  the  court  was  right  or  not,  the  subsequent  answer 
of  the  witness  discloses  that  he  did  not  make  any  application 
of  it,  or,  if  he  did,  its  application  was  favorable  to  the  defend- 
ant. As  we  understand  his  answer,  given  after  the  objection 
was  interposed,  nothing  was  said  by  him  from  which  it  oould 
be  inferred  that  the  particular  credibility  of  any  witness  was 
taken  into  consideration  by  him,  nor  was  his  answer  predi- 
cated at  all  upon  an  application  of  the  rule  announced  by  th«^ 
court.  Indeed,  the  first  part  of  his  answer  was  based  upon  the 
assumption  that  all  the  facts  ooncerning  the  defendant,  re- 
ferred to  in  the  inquiry  put  to  him  as  collated  from  the  testi- 
mony of  the  witnesses  for  the  defense,  were  true,  and  his 
answer  thereon  was  favorable  to  the  claim  of  the  defense  that 
the  matters  referred  to  indicated  that  the  defendant  was  in- 
sane. Certainly  it  cannot  be  said  that  an  assumption  by  the 
witness  that  all  the  matters  relied  on  by  the  defendant  were 
true  and  a  favorable  opinion  announced  on  them  oould  be  in 
any  manner  prejudicial  to  him. 

And  the  last  portion  of  his  answer,  that  as  an  ezx>ert  he  did 
not  believe  that  all  the  conditions  testified  to  could  exist  in 
the  same  individual,  is  in  no  respect  different  from  what  he 
had  testified  to  in  his  answer  given  previous  to  the  objection 
interposed, — ^namely,  that  to  his  mind  it  was  impossible  to 
have  all  the  symptoms  recited  present  in  the  same  individuaL 
There  was  no  discrimination  made  as  to  the  testimony  of  any 
particular  witnesses,  or  as  to  any  particular  facts.  His  opin- 
ion was  addressed  to  the  condition  of  the  testimony  in  the  case 
on  the  part  of  the  defendant,  as  it  disclosed  symptoms  claimed 
to  be  indicative  of  the  insanity  of  the  defendant  This  was 
certainly  a  matter  upon  which,  as  an  expert  on  insanity,  he 
was  competent  to  give  his  opinion.  No  exception  oould  be 
taken  seriously  if  the  inquiries  had  been  directed  toward 
ascertaining  from  the  witness,  by  reason  of  his  particular 
knowledge  of  mental  diseases,  what  particular  i^ymptoma 
would  be  indicative  of  the  presence  of  a  particular  phase  of 
insanity, — ^whether  mania,  melancholia,  or  other  phases, — 
and  whether  those  symptoms  which  manifested  the  presence 
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of  one  phase  woiild  be  present  or  absent  in  another.  And  this 
being  true,  we  do  not  perceive  npon  what  principle  an  expert 
in  mental  diseases  should  be  precluded  from  giving  it  as  his 
opinion  upon  the  general  manifestations  relied  on  to  support 
insanity,  that,  as  a  principle  of  medical  science,  they  could 
not  be  all  present  in  the  same  individual. 

This  disposes  of  all  the  points  made,  and  there  being  no 
error  in  the  record,  the  judgment  and  order  denying  a  new 
trial  are  affirmed. 

McFarland,  J.,  Angellotti,  J.,  Eenshaw,  J.,  Van  Dyke,  J., 
and  Shaw,  J.,  concurred. 


[8.  F.  No.  8036.    Department  One.— November  11,  11W4J 

C.  HELLING,  Respondent,  v.  H.  B.  SCHINDLEB^  Appe- 
lant 

MianOt  AMD  SBfcYAMT— SaVETT  AND  BXPAIB  OV  APFLIANGBS — tilABTLITY 

ov  Emploteb — QuALuncATiON  or  Bdls. — ^The  general  role  requir- 
ing an  emplojer  to  furnish  appliances  that  are  reasonably  safe, 
and  to  nse  reasonable  eare  to  keep  the  same  in  repair,  and  that  this 
dnty  cannot  be  delegated,  does  not  apply  to  defects  arising  in 
the  daily  nse  of  an  appliance  which  are  not  of  a  permanent  char- 
acter and  do  not  require  the  help  of  "Mllfnl  mechanics  to  repair, 
but  which  may  easily  bo,  and  nsnaUy  are,  required  by  the  workmen, 
and  to  repair  which  suitable  materials  are  supplied,  unless  such 
defects  become  actually  known  to  the  employer,  or  continue  for  so 
long  a  time  or  under  such  circumstances  as  to  warrant  the  con- 
ehision  that  in  the  exercise  of  reasonable  care  he  should  haye 
known  thereof. 
J^^-euQWt  DxnoTS  Attendant  upon  OPBtASiON  or  MAOHnrxBT— Duty 

or    MASTXB     NOT    INYOLTSD— NXOLXOSNOa    or     FlIJX>W-aKByANT. — 

Blight  defects  attendant  upon  the  operation  of  maehineiy  which, 
from  their  nature,  require  remedying  at  the  hands  of  the  operators 
themselves,  and  as  a  part  of  the  proper  operation  of  the  machine, 
are  not  required  to  be  remedied  by  the  master,  and  any  negligence 
in  the  performance  of  that  duty  by  a  particular  employee  whose 
business  it  is  to  remedy  such  defects  is  the  n^ligence  of  a  f eUow- 
servant. 
It.— Dullness  or  Knives  or  Planer — ^Looseness  or  Belt— Beicediss 
FOB  Operation — Employiib  not  Liable. — The  mere  dullness  of  the 
kniyes  of  a  planer,  which  may  be  sufficiently  remedied  by  a  file  in 
the  hands  of  an  emplcyee,  and  the  mere  looseness  of  a  belt,  which 
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may  be  remedied  bj  putting  on  a  dressing  with  whieh  an  employee 
is  supplied,  are  defects  of  sneh  a  nature  that  the  employe/  cannot 
be  held  responsible  therefor,  in  the  absence  of  other  circumstances. 
Id. — EviDBNCB — ^Repairs  apteb  Accidknt. — Evidence  simply  to  the 
effect  that  after  the  accident  the  kniyes  were  sharpened  by  the 
foreman  before  being  again  used,  is  not  admissible  for  any  pur- 
pose; and  its  admission  is  error,  necessitating  a  roTersal  of  a  judg- 
ment for  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  H.  Wilson,  for  Appellant 

The  dullness  of  the  knives  and  looseness  of  the  belt  were 
defects  in  operation  of  the  planing-machine  which  it  was  no 
part  of  the  duty  of  the  employer  to  remedy,  but  the  remedy 
thereof  was  committed  to  an  employee,  for  whose  negligence 
the  master  was  not  responsible.  (Webber  v.  Piper,  109  N.  Y. 
496;  Cregan  v.  Marston,  126  N.  T.  568  j^  McGee  v.  Boston 
Cordage  Co,,  139  Mass.  445-448;  Johnson  v.  Boston  Totvboat 
Co,,  135  Mass.  209-211  ;*  Steamship  Co.  v.  Ingebregsten,  57 
N.  J.  L.  400 ;»  Barley  v.  Buffalo  etc.  Co.,  142  N.  T.  31,  37; 
Theleman  v.  Moeller,  73  Iowa,  108;*  Bums  v.  Bennett,  99 
Cal.  363-367;  Noyes  v.  Wood,  102  Cal.  389-393;  Callan  v. 
Bull,  113  Cal.  593-602;  1  Bailey  on  Personal  Injuries,  sec. 
259  et  seq.;  12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  464;  1 
Shearman  &  Bedfield  on  Negligence,  5th  ed.,  sec.  195,  p.  315.) 
Evidence  of  the  repair  of  the  knives  by  sharpening  them  after 
the  accident  was  inadmissible.  (Sappenfield  v.  Main-Street 
etc.  Co.,  91  CaL  48;  Eager  v.  Southern  Pacific  Co.,  98  Cal. 
309-311 ;  Turner  v.  Hearst,  115  CaL  394-401 ;  Limberg  v.  Glen- 
wood,  127  Cal.  598-614 ;  Dougan  v.  Champlain  Transportation 
Co.,  56  N.  T.  1;  Nally  v.  Hartford  Carpet  Co.,  51  Conn.  524;* 
Aldrich  v.  Concord  etc.  B.  B.  Co.,  67  N.  H.  250 ;  Georgia  etc. 
B.  B,  Co.  V.  Cartledge,  116  Ga.  164;  Morse  v.  Minneapolis  etc. 
B.  B.  Co.,  30  Minn.  465 ;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
p.  85 ;  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  521.) 


1  22  Am.  8t   Rep.  851.  4  5  Am.  St  Rep.  66:. 

2  46  Am.  Rep.  458.  i50  Am.  Bep.  47,  Mid  Aote. 

•  51  Am.  St.  Bep.  604. 
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J.  L.  Geary,  Jr.,  for  Respondent 

The  foreman  whose  duty  it  was  to  sharpen  the  kniyes  and 
keep  the  belt  in  repair  and  proper  condition  was  the  repre- 
sentative of  the  employer  and  not  a  fellow-servant.  {Besson 
V.  Oreen  Mountain  etc.  Co.,  57  Cal.  20;  Sanborn  v.  Madera 
Plume  Co,,  70  Cal.  205;  Davis  v.  Southern  Pacific  Co.,  98  Cal. 
24;*  Verdelli  v.  Gray's  Harbor  etc.  Co.,  115  Cal.  517;  Callan 
V.  Bull,  113  Cal.  600;  Higgins  v.  Williams,  114  Cal.  181; 
Tedford  v.  Los  Angeles  etc.  Co.,  134  Cal.  76;  Northern  Pacific 
B.  R.  Co.  V.  Herbert,  116  U.  S.  642 ;  Shanny  v.  Androscoggin 
Mills,  66  Me.  420;  PvOer  v.  Jeweit,  80  N.  T.  46,-«  Pord  v. 
Pitchburg  R.  R.  Co.,  110  Mass.  240.*)  The  evidence  of  subse- 
quent changes  was  admissible  as  showing  the  defective  condi- 
tion of  the  machinery  at  the  time  of  the  accident.  (Louisville 
etc.  Ry.  Co.  v.  Malone,  109  Ala.  518;  Kuhns  v.  Wisconsin  etc. 
Ry.  Co.,  76  Iowa,  71 ;  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
p.  522;  Butcher  v.  YacavUle  etc.  Ry.  Co.,  67  CaL  518-526; 
Colorado  Mtg.  Co.  v.  Rees,  21  Colo.  435 ;  Marder,  Luse  dt  Co. 
V.  Leary,  35  111.  App.  420;  afP.  137  111.  319;  Pennsylvania  Co. 
V.  Witte,  15  Ind.  App.  583;  City  of  Chicago  v.  Dalle,  115  HI 
386;  Kraatz  v.  Brush  etc.  Light  Co.,  82  WGch.  457;  Brooke 
V.  Chicago  etc.  R.  Co.,  81  Iowa,  504 ;  San  Antonio  etc.  Ry.  Co. 
V.  Beam,  (Tex.  Civ.  App.)  50  S.  W.  Rep.  911;  Harroun  v. 
Brush  Electric  Light  Co.,  12  N.  T.  App.  Div.  129;  Norris  v. 
Atlas  S.  S.  Co.,  37  li'ed.  426;  Atchinson  etc.  Ry.  Co.  y.  McKee, 
37  Kan.  692.) 

ANGBLLOTTI,  J.— This  is  an  action  for  damages  for  per- 
sonal  injuries.  The  plaintiff  was  employed  by  defendant  as 
a  wheelwright,  and  his  left  hand  was  badly  cut  by  the  knives 
of  a  buzz-planer  while  he  was  using  such  planer  in  the  course 
of  his  employment.  His  claim,  as  set  forth  in  his  complaint, 
was  that,  at  the  time  of  the  accident,  the  planer  '^was  out  of 
repair  and  unsafe  for  the  uses  and  purposes  for  which  said 
machine  and  apparatus  were  intended,  to  wit :  the  knives  and 
apparatus  thereof  were  dull,  and  the  belt  thereof  connecting 
said  machine  with  the  x)ower-shaft  of  said  plant  and  putting 
said  machine  and  the  said  knives  in  motion  was  loose  and 
failed  to  give  to  said  knives  speed  and  velocity  sufficient 


1  35  Am.  St.  Rep.  133.  3 14  Am.  Bap.  503. 

2  36  Am.  Bep.  575. 
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and  necessary  to  plane  a  board  upon  which  plaintiff  was 
then  operating/'  by  reason  of  which,  while  planing  a  board, 
his  left  hand  was  thrown  upon  and  in  the  knives  of  the 
machine. 

He  obtained  a  judgment  for  twenty-five  hundred  dollars, 
and  the  defendant  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial.  The  defendant  in 
his  answer  denied  these  allegations  of  the  complaint.  He  also 
alleged  contributory  negligence  on  the  part  of  the  plaintiff, 
and  also  that  the  injury  was  caused  by  the  fault  and  negli- 
gence of  fellow-servant. 

1.  The  principal  question  discussed  by  counsel  in  this  case 
is  as  to  whether,  assuming  that  the  accident  was  due  to  the 
dullness  of  the  knives  or  the  looseness  of  the  belt,  the  evidence 
does  not  show  a  case  where,  under  the  circumstances,  the 
negligent  condition  must  be  attributed  to  the  negligence  of  a 
fellow-servant,  rather  than  that  of  the  employer. 

The  trial  court  adopted  the  theory  that  for  any  sueh  condi- 
tions, the  employer  must  be  held  responsible,  and  that  there 
was  no  question  as  to  the  negligence  of  a  fellow-«ervant  in- 
volved in  the  case.  It  therefore  refused  to  grant  a  nonsuit, 
refused  to  instruct  the  jury  upon  the  question  of  n^ligence 
of  a  fellow-servant,  and  instructed  the  jury  to  the  effect  that 
if  the  planing-machine  was  not  in  a  reasonably  safe  and  suit- 
able condition  in  either  of  the  particulars  claimed,  and  plain- 
tiff did  not  or  could  not  by  the  exercise  of  reasonable  care 
know  of  such  condition,  and  his  injuries  were  the  result 
thereof,  their  verdict  must  be  for  the  plaintiff. 

Excluding  from  consideration  the  evidence  as  to  sabse- 
quent  repairs,  which,  as  we  shall  show  hereafter,  was  im- 
properly admitted,  the  case  presented  was  substantially  as 
follows : — 

The  planing-machine  in  question  was  used,  as  their  needs 
required,  for  the  purpose  of  planing  small  pieces  of  wood,  by 
all  of  the  men  employed  in  the  woodworking  department  of 
defendant's  establishment,  including  a  foreman  of  such  de- 
partment There  were  six  or  seven  men  so  employed.  The 
planer  was  at  the  time  of  the  accident  in  perfect  condition, 
except  that  the  knives  had  then  become  dull  to  some  extent, 
and  the  belt  somewhat  loose,  from  use  by  these  employees. 
No  part  of  the  machine  broke  or  gave  way.    It  was  the  duty  of 
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file  foreman  to  see  fhat  the  kniTes  were  kept  snfBciently  sharp 
aad  the  belt  snffidently  tight  to  properly  run  the  machine. 
When  the  belt  became  so  loose  as  to  slip,  the  nsual  and  cns- 
temary  way  of  remedying  the  def  eet  was  by  patting  on  belt- 
dressing,  tmlesB  it  became  so  loose  as  to  require  being  short- 
ened. When  the  knives  became  dull  from  use,  which  was  a 
frequent  oeeurrence,  the  ordinary  method  of  sharpening  was 
for  the  foreman  to  file  fhem,  without  removing  them  from 
the  machine^  unless  the  edges  had  become  so  worn  from  long 
use  that  they  could  not  be  filed  to  advantage,  in  which  event 
they  were  taken  out  and  sent  away  to  be  ground.  As  long  as 
the  machine  would,  when  used  in  the  ordinary  manner,  effi- 
ciently do  the  work,  it  could  not  be  said  to  be  defective  in 
either  of  the  respects  suggested,  and  both  alleged  defects  were 
of  such  a  nature  that,  admittedly,  th^  would  at  once  come  to 
the  knowledge  of  any  experienced  operator  attempting  to  use 
the  machine,  for  the  effect  of  the  machine  upon  the  board 
sought  to  be  planed  would  indicate  the  condition. 

Plaintiff  had  been  employed  in  this  shop  for  more  than 
nineteen  months,  and  had  continuously  used  this  machine,  as 
required  by  his  work,  sometimes  ten,  fifteen,  or  twenty  times 
a  day,  up  to  the  time  of  the  accident  He  had  used  it  on  the 
day  before  the  accident  At  the  time  of  the  accident,  having 
occasion  to  plane  a  board,  he  waited  for  the  foreman  to  finish 
planing  a  board,  and  then  put  his  own  board  on  the  machine. 
He  passed  the  board  over  the  machine  once,  and  noticed  noth- 
ing wrong  with  the  manner  in  which  it  worked,  and,  the  board 
not  being  sufficiently  smooth,  he  commenced  to  pass  it  over 
again,  when,  as  he  said,  'Mt  started  jumping  repeatedly  and 
threw  my  hand  into  the  knives.''  He  knew  that  the  knives 
in  this  planer  became  dull  from  use  and  frequently  had  to  be 
sharpened,  and  that  the  belt  frequently  became  somewhat 
slack  from  use,  but  claimed  that  he  did  not  know  that  the 
knives  were  duU  or  the  belt  slack  in  this  instance  until  the 
moment  of  the  accident.  There  is  nothing  to  indicate  that 
the  machine  had  not  worked  efficiently  up  to  that  very  moment. 
The  knives  were  dull  to  an  extent,  but  not  so  duU  but  that 
th^  would  do  the  work  all  right,  and  the  same  is  true  as  to 
tb«  dackneas  of  the  belt  The  machine  had  been  constantly 
used  on  the  morning  of  the  accident,  right  up  to  the  happen- 
ing thereof,  between  ten  and  eleven  o'clock.    Nor  is  there  any- 


Digitized  by  VjOOQIC 


308  Helling  v.  Schikdleb.  [145  Cal. 

thing  in  the  record  to  indicate  that  anything  more  was  neces- 
sary to  folly  sharpen  the  knives  than  the  mere  filing  thereof, 
or  that  the  slackness  of  the  belt  could  not  be  easily  remedied 
by  means  at  hand,  which  it  was  the  duty  of  the  foreman  to 
use. 

We  have  thus  evidence  tending  to  show  a  ease  where  the 
duty  of  keeping  a  single  piece  of  safe  and  adequate  machin- 
ery in  proper  running  order  had  been  confided  to  one  of  six 
or  seven  employees,  whose  duty  it  was  to  use  the  machinery 
in  common,  and  a  case  where  the  particular  defects  com- 
plained of  were  defects  necessarily  attendant  upon  the  use 
of  such  machinery,  which  would  at  once  manifest  themselves 
to  an  operator  thereon,  and  which  could  immediately  be  easily 
remedied  by  simply  filing  the  knives  and  tightening  the  belt, 
duties  which  may  with  propriety  be  said  to  have  to  do  only 
with  the  operation  of  the  machinery. 

It  is  manifest  that  the  rule  requiring  an  employer  to  keep 
appliances  furnished  to  employees  in  a  reasonably  safe  and 
suitable  condition,  a  rule  absolutely  essential  to  the  prox)er 
protection  of  employees,  cannot  be  held  applicable  to  every 
defect  arising  in  the  daily  use  of  the  appliance  and  conse- 
quent upon  such  use. 

It  is  incumbent  upon  the  employer  to  furnish  an  appli- 
ance that  is  reasonably  safe,  and  to  use  reasonable  care  to 
keep  the  same  in  proper  repair,  and  this  duty  he  cannot  dele- 
gate so  as  to  escape  liability.  The  well-settled  rule  in  this 
regard  is  clearly  stated,  and  the  authorities  cited,  in  Shelton 
V.  Pacific  Lumber  Co.,  140  Cal.  507,  511. 

But  there  are  certain  duties  necessarily  attendant  upon  the 
operation  of  some  appliances,  and  which  really  have  to  do 
only  with  their  proper  operation,  which  if  left  unperformed 
render  the  machinery  unsafe,  or  at  least  inefficient.  Take,  for 
instance,  the  necessity  of  keeping  certain  machinery  well 
oiled.  A  locomotive  engineer  is  injured  solely  because  of  the 
negligence  of  his  fireman  in  the  matter  of  oiling  the  machin- 
ery of  the  engine.  The  machinery  was  made  unsafe  by  reason 
of  such  negligence,  but  if  the  employer  has  used  reasonable 
care  in  the  employment  of  the  fireman,  he  cannot  be  held 
responsible  to  the  engineer  for  his  negligence.  Such  a  duty 
must  of  necessity  be  intrusted  to  the  operatives,  and  has  noth- 
ing to  do  with  the  employer's  duty  of  furnishing  and  keeping 
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in  repair.  And  the  same  would  dearly  be  true  as  to  the  duty 
of  keeping  the  planing-machine  in  question  well  oiled,  which 
daty,  the  record  shows,  was  that  of  another  one  of  the  six  or 
seven  employees  using  the  machine.  As  was  said  in  the  case 
of  Webber  v.  Piper,  109  N.  T.  496,  which  was  the  case  of  a 
circular  saw  duU  from  use,  **  There  are  many  matters  of  detail 
in  the  management  of  safe  and  adequate  machinery  which 
must  be  intrusted  to  the  operatives,  and  as  to  which  the  master 
owes  no  duty  except  the  employment  of  competent  workmen. 
.  .  .  The  line  of  division  between  the  duty  of  the  master  to 
famish  and  maintain  safe  and  adequate  machinery,  and  that 
of  the  operative  to  manage  and  handle  it  with  prudence  and 
eare,  is  difiBcult  to  define  by  any  general  description,  but  is 
quite  obvious  when  each  case,  as  it  arises,  comes  under  con- 
sideration. In  the  one  before  us,  the  neglect,  if  any,  was  in 
a  detail  of  the  management  of  the  machinery.  A  master 
builder  might  furnish  proper  tools  to  his  workmen,  but  it 
would  not  be  his  duty  to  sharpen  every  chisel  as  it  became 
dull,  or  set  every  saw  when  that  need  arose.  *'  In  Cregan 
V.  Marston,  126  N.  T.  568,*  it  was  said:  "The  servants  cannot 
furnish  the  machines.  That  is  the  master's  right  and  duty, 
but  the  servant  who  uses  them  can  and  should  keep  them  in 
order  for  their  proper  and  safe  daily  use  when  furnished  with 
the  necessary  means  of  so  doing  and  when  perfectly  capable 
of  correcting  the  defect." 

In  Bailey  on  Personal  Injuries  (vol.  1,  sec.  259)  it  is  de- 
elared  that  "the  general  rule  does  not  apply  to  defects  aris- 
ing in  the  daily  use  of  an  appliance  which  are  not  of  a 
permanent  character  and  do  not  require  the  help  of  skillful 
mechanics  to  repair,  but  which  may  easily  be  and  usually  are 
repaired  by  the  woAmen,  and  to  repair  which  proper  and 
suitable  materials  are  supplied.'*  (See,  also,  Cregan  v.  Mars- 
ion,  126  N.  T.  568;*  20  Am.  &  Eng.  Bncy.  of  Law,  2d  ed.,  p. 
89;  1  Shearman  &  BedDeld  on  Negligence,  5th  ed.,  sec.  195; 
McOee  v.  Cordage  Co.,  139  Mass.  445.)  This  principle  has 
been  applied  in  many  cases,  and  we  know  of  no  case  that  has 
gone  to  the  extent  of  holding  that  there  is  not  some  such 
limitation  upon  the  general  rule  as  above  suggested.  The  dif- 
ferenees  that  we  find  in  the  reported  cases  are  upon  the  ques- 
tion ai  to  whether  the  facts  of  a  particular  case  bring  it 

1  88  Am.  8t  Bep.  854. 
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within  the  operation  of  the  general  role  or  the  qualification 
thereof,  for,  as  said  in  Webber  v.  Piper,  109  N.  Y.  496,  the 
line  of  division  is  difficult  to  define  by  any  general  descrip- 
tion«  The  statement  quoted  above  from  Bailey  on  Personal 
Injuries  is,  at  least  so  far  as  those  engaged  in  the  common  use 
of  an  appliance  are  concerned,  sustained  by  the  great  weight 
of  authority.  Of  course,  if  any  such  defects  as  are  included 
therein  become  actually  known  to  the  employer,  or  continue 
for  so  long  a  time  or  under  such  circumstances  as  to  warrant 
the  conclusion  that,  in  the  ezercict»  of  reasonable  care,  he 
should  have  known  thereof,  another  element  is  introduced, 
upon  which  a  liability  upon  his  part  might  be  based.  There 
is,  however,  no  such  element  shown  by  the  record  in  this  case. 
The  qualification  we  are  considering  relates  only  to  such  slight 
defects  attendant  upon  the  oi>eration  of  machinery  as  from 
their  nature  require  remedying  at  the  hands  of  the  operators 
themselves  and  as  a  part  of  the  proper  opeiaiion  of  the  ma- 
chine. We  are  of  the  opinion  that  it  is  dear  that  any  such 
mere  dullness  of  the  knives  in  the  planer  in  question,  produced 
by  the  ordinary  use  thereof,  as  might  be  sufficientiy  remedied 
by  the  use  of  a  file  in  the  hands  of  one  of  the  employees,  was 
a  defect  of  such  a  nature  that  the  employer  could  not  be  hdd 
resi)onsible  therefor,  in  the  absence  of  other  circumstances. 
It  was  something  necessarily  attendant  upon  the  use  of  the 
machine  which  could  be  easily  remedied  whenever  it  occurred 
by  the  operators  themselves,  and  for  which  the  means  of 
remedying  were  supplied  to  one  of  their  number.  The 
remedying  of  such  a  defect  would  really  be  a  part  of  the 
proper  operation  of  the  machine,  and  therefore  not  ''an  act 
the  duty  for  the  performance  of  which  belongs  in  law  to  the 
master,''  and  any  negligence  in  the  performance  of  that  duty 
by  the  particular  employee  whose  business  it  was  to  perform 
it  would  be  the  negligence  of  a  fellow-servant. 

The  same,  we  think,  is  true  as  to  the  belt,  if  it  be  assumed 
that  the  slackness  thereof  could  have  contributed  to  the  acci- 
dent. 

We  have  examined  all  of  the  many  cases  cited  by  plaintiff's 
counsel,  and  find  nothing  therein  in  conflict  with  the  views 
already  stated. 

The  general  rule  as  to  the  employer's  liability  is  folly  con- 
ceded, and  it  may  be  freely  admitted  that  he  must  take  notice 
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of  the  liability  of  appliances  to  wear  out  from  use  and  become 
nnsafe,  and  guard  against  such  conditions.  The  qualificatioD 
of  the  rule  as  to  such  defects  as  are  attendant  upon  the  opera- 
tion of  the  machinery,  and  the  remedying  of  which  is  in  its 
nature  really  a  part  of  such  operati^on,  and  therefore  the  duty 
of  the  employee  rather  than  the  employer,  is  not  disputed  by 
the  authorities  cited,  but  is  in  fact  expressly  recognized  by 
some  of  them. 

It  is  manifest  from  the  foregoing  that,  independent  of  the 
question  as  to  whether  there  was  evidence  which  would  sup- 
port a  finding  of  negligence  on  the  part  of  defendant,  and  as 
to  which  the  trial  court  said  in  denying  the  motion  for  a 
nonsuit,  "It  is  a  very,  very  dose  question  in  my  mind,"  the 
court  erred  in  instructing  the  jury  to  the  effect  that  th^ 
should  find  for  plaintiff,  if  they  believed  that  the  machinery 
was  at  the  time  of  the  injury  not  in  a  reasonably  safe  and 
suitable  condition  in  both  or  either  of  the  particulars  claimed 
by  plaintiff,  that  plaintiff  did  not  know  of  such  defective 
condition  or  could  not  have  known  thereof  by  the  exercise  of 
ordinary  care,  and  that  his  injuries  were  the  result  thereof. 
There  was  certainly  evidence  which,  under  the  views  already 
stated,  would  have  sustained  a  finding  that  any  defective  con- 
dition in  the  respects  suggested  was  due  to  the  negligence  of 
a  fellow-servant  rather  than  that  of  the  master.  The  instruc- 
tion noted  ignored  this  condition  of  the  evidence,  and  required 
a  verdict  for  plaintiff,  even  though  the  negligence  was  solely 
that  of  the  f eUow-servant 

2.  There  was  also  error  neceasitating  reversal  in  the  admis- 
sion of  evidence  as  to  repairs  made  after  the  accident. 
Whether  or  not  any  n^ligence  on  the  part  of  defendant  was 
the  proximate  cause  of  the  accident  to  plaintiff  was  one  of 
the  matters  in  issue.  The  evidence  plainly  showed  that  the 
knives  of  the  planer  were  more  or  less  "duU,''  and  that  the 
belt  connecting  the  machine  with  the  motive  power  was  more 
or  less  "loose.''  The  questions  in  this  connection  were^  how- 
ever, whether  the  knives  were  so  dull  and  the  belt  so  kiose  as 
to  render  the  planer  in  any  degree  unsafe  for  use  in  the  man- 
ner in  which  it  was  ordinarily  used,  whether  the  defendant 
knew,  or  in  the  exercise  of  reasonable  care  should  have  known, 
of  these  conditions,  and  whether  such  dullness  or  looseness, 
or  both,  proximately  caused  the  accident    Unless  these  ques- 
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tions  could  be  answered  in  the  affirmative,  there  could  be  no 
finding  of  actionable  negligence  on  the  part  of  defendant. 

Under  these  drcumstanceB,  over  the  objection  of  defendant 
that  the  proposed  evidence  was  irrelevant,  immaterial,  and 
incompetent,  and  that  it  was  not  proper  to  show  the  mere  fact 
of  repairs  made  after  the  accident,  or  to  show  any  act  done  by 
defendant  with  reference  to  the  machine  after  the  accident, 
plaintiff  was  allowed  to  introduce  evidence  to  the  effect 
merely  that  immediately  after  the  accident  the  knives,  before 
being  again  used,  were  taken  by  order  of  defendant's  foreman 
to  a  planing-mill  and  sharpened,  and  also  that  directly  after 
the  accident  the  belt  was  tightened  by  said  foreman,  by  tak- 
ing an  inch  and  a  half  or  two  inches  out  of  it.  There  was 
nothing  in  the  evidence  so  given  to  indicate  how  much  '^sharp- 
ening^'  was  done,  or  what  work  was  necessary  to  make  the 
knives  ** sharp."  The  only  conceivable  effect  of  this  evidence 
as  to  the  sharpening  of  the  knives,  limited  as  it  was  to  the 
mere  fact  of  the  making  of  repairs  immediately  after  the 
accident,  was  to  impute  to  defendant's  foreman  an  admission 
to  the  effect  that  the  knives  were  so  duU  as  to  render  the 
machine  unsafe  for  use,  and  that  such  condition  was  the  cause 
of  the  accident.  Assuming  that  the  foreman  could  bind  the 
defendant  by  any  such  admission,  it  is  now  well  settled  in 
this  state,  in  accord  with  the  rule  prevailing  generally  else- 
where, that  evidence  of  precautions  taken  and  repairs  made 
after  the  happening  of  the  accident  is  not  admissible  to  show 
a  negligent  condition  at  the  time  of  the  accident  This  matter 
was  fully  discussed  in  the  case  of  Sappenfield  v.  Main-Street 
etc.  Co.,  91  Cal.  48,  where  this  court  said:  "The  negligence  of 
the  employer  which  renders  him  responsible  for  the  accident 
depends  upon  what  he  did  and  knew  before  the  accident,  and 
must  be  established  by  facts  and  circumstances  which  pre- 
ceded it,  and  not  by  acts  done  by  him  after  its  occurrence." 
The  court  there  approvingly  quoted  from  NaUy  v.  Hariford 
Carpet  Co.,  51  Conn.  524,^  as  follows:  ''The  fact  that  an 
accident  has  happened,  and  some  person  has  been  injured, 
immediately  puts  a  party  on  a  higher  plane  of  diligence  and 
duty,  fi^ni  which  he  acts  with  a  view  of  preventing  the  pos- 
sibility of  a  similar  accident^  which  should  operate  to  com- 
mend rather  than  to  condemn  the  person  so  acting.    If  the 

ifiO  Am.  B^.  47,  and  note. 
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sabseqaent  act  is  made  to  reflect  back  upon  the  prior  one, 
although  it  is  done  upon  the  theory  that  it  is  a  mere  admis- 
acn,  yet  it  virtually  introduces  into  the  transaction  a  new 
element  and  test  of  negligence,  which  has  no  business  there, 
not  being  in  existence  at  the  time.''  The  Sappenfield  case 
has  been  followed  and  approved  in  Eager  v.  Southern  Pacific 
Co.,  98  CaL  809,  311;  Turner  v.  Hearst,  115  Cal.  394,  401; 
Limberg  v.  Olenwood,  127  Cal.  598,  604.  The  decision  in 
Buicker  v.  VacaviUe  By.  Co.,  67  Cal.  518,  525,  so  far  as  it  is 
in  conflict  with  these  views,  has  been,  in  effect,  overruled  by 
eaeh  of  the  eases  cited. 

Counsel  for  plaintiff  concedes  that  it  is  settled  in  Cali- 
fornia that  evidence  of  subsequent  repairs  or  changes  is  not 
admissible  to  prove  prior  negligence.  He,  however,  claims 
that  the  evidence  was  admissible  here  to  show  the  actual  con- 
dition of  the  machinery  at  the  time  of  the  accident. 

There  is  a  line  of  decisions  in  other  states  upholding  what 
may  be  said  to  be  a  qualification  to  the  rule  just  discussed,  to 
the  effect  that  where  evidence  of  subsequent  changes,  though 
it  may  be  in  the  way  of  repairs  or  additional  precautions, 
fairly  tends  to  show  the  actual  conditions  existing  at  the  time 
of  the  accident,  it  is  admissible  for  that  purpose.  It  would 
seem  unnecessary  to  consider  this  alleged  qualification  of  the 
general  rule,  for  we  cannot  see  that  it  is  at  all  applicable  to 
the  evidence  under  consideration.  So  far  as  the  knives  were 
eoncemed  absolutely  nothing  was  shown  thereby  beyond  the 
mere  faet  that  they  were  put  through  the  process  of  being 
sharpened  anew  before  again  being  used.  This  mere  fact 
tended  to  show  at  most  nothing  more  than  an  admission  on 
the  part  of  the  foreman  that  they  were  so  dull  as  to  render 
the  machine  unsafe  for  use,  and  that  the  accident  was  caused 
by  this  condition,  and  came  within  the  effect  of  the  general 
rule  already  discussed. 

The  qualification  relied  on  by  plaintiff  does  not  go  to  the 
extent  necessary  to  sustain  respondent  under  the  facts  of  this 
ease.  The  first  decision  cited  and  quoted  from  by  him^  Louis- 
vQU  etc.  By.  Co.  v.  Malone,  109  Ala.  518,  declares  emphat- 
ieally  as  follows:  '^In  our  opinion,  if  nothing  can  be  shown 
ezeept  the  faet  of  repairing,  that  fact  is  not  competent  to  be 
eoDsidered  by  the  jury.  To  hold  that  an  act  of  repairing 
evidoiee  tending  to  show  that  a  previous  injury  was 
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the  result  of  a  defect  in  the  appliances  wonid  deter  a  pnident 
person  from  making  repairs/'  In  the  second  case  cited  and 
quoted  from  hy  him,  Kuhn$  y.  Wisconsin  etc.  Ry,  Co.,  76 
Iowa,  71,  there  was  a  disputed  question  of  fact  as  to  whether 
there  was  a  low  joint  in  the  railroad  track  at  the  place  and 
time  of  the  accident,  and  evidence  was  admitted  to  show  that 
some  sectionmen,  discovering  the  accident,  went  to  the  place 
where  the  low  joint  was  and  raised  it  up  to  a  level.  This  evi- 
dence was  held  admissible  solely  as  tending  to  show  the  actual 
condition  of  the  joint  at  the  time  of  the  accident;  but  the 
judgment  was  reversed,  for  the  reaaon  that  the  evidence  had 
been  admitted  without  any  limitation  as  to  its  purpose,  and 
the  jury  had  been  left  at  liberty  to  consider  the  evidence  as 
an  admission  or  confession  of  the  defendant  that  the  condi- 
tion of  the  joint  was  the  cause  of  the  accident 

As  the  particular  evidence  in  question  was,  in  our  judg- 
menty  inadmissible  tot  any  purpose,  it  is  unnecessary  to  con- 
sider the  contention  of  respondent  to  the  effect  that  appellant 
should  have  had  it  limited  by  proper  instruction  to  the  pur- 
pose for  which  it  may  have  been  admissible. 

It  is  further  urged  that  if  the  evidence  was  improperly 
admitted,  the  error  was  not  prejudicial,  ''in  view  of  the  ad- 
mission of  appellant  that  the  machine  was  in  a  defective  con- 
dition«''  We  find  no  admission  on  the  part  of  appellant, 
except  such  as  may  be  shown  by  the  particular  evidence  under 
consideration,  to  ttie  effect  that  the  knives  were  in  such  a  con- 
dition as  to  render  the  machine  unsafe  for  use.  It  was  said 
of  improperly  admitted  evidence  in  Estate  of  James,  124  Cal. 
653,  approvingly  quoted  in  Rvlofson  v.  Billings,  140  Cal.  452, 
460:  ''If  improper  evidence  under  objection  has  been 
admitted,  it  is  impossible  for  this  court  to  say  how  much 
weight  and  influence  it  had  in  the  mind  of  the  trial  court  in 
framing  its  findings  of  fact  The  improperly  admitted  evi- 
dence may  have  been  all-powerful  to  that  effect  As  far  as 
this  court  knows,  it  may  have  been  that  particular  evidence 
which  turned  the  scale  and  lost  the  case  to  the  appellants. 
Tliis  must  of  necessity  be  the  rule  wherever  improper  evi- 
dence has  been  admitted  which  upon  its  face  tends  in  any 
degree  to  affect  the  final  conclusion  of  the  court'' 

This  is  manifestly  applicable  to  the  case  at  bar.  Under  the 
here  appearing,  it  is  impossible  for  this  ooort 
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to  say  how  far  the  evidence  as  to  the  sharpening  of  the  knives 
sabsequent  to  the  aoeidenty  tending  to  show  an  admission  on 
the  part  of  defendant's  foreman  to  the  efleet  that  the  aoei- 
dent  was  due  to  an  unsafe  condition  of  the  knives,  operated 
to  indaoe  a  verdict  for  plaintiff.  As  said  in  the  case  quoted 
from,  it  may  have  been  all-powerfnl  to  that  effect 

It  is  mmecessaiy  to  discuss  any  of  the  other  questions  pre- 
sented. We  have  sofSciently  indicated  our  views  as  to  the 
general  qaestions  presented,  for  all  the  purposes  of  a  new 
tziaL 

The  judgment  and  order  are  reversed. 

Shaw,  J.,  and  Van  Dyke,  J.,  eoneurred. 
Hearing  in  Bank  denied. 


[a  T.  No.  8880.    In  Bank.— November  18,  1904.] 

In  the  Matter  of  the  Contested  Election  of  THOMAS  W. 
TBEANOB,  Contestee,  Appellant,  v.  a  B.  WILLIAMS, 
Contestant,  Bespondent 

XLBOiK)iM--Ctoi«Tis»--I]irsurviCBBffT  Diposir  or  Ballots—Ebbok  not 
Sbowv.— WbeM  It  was  8t^ii]ated  thai  an  of  the  baUots  objected 
to  bj  either  party  should  be  withdzawa  inm  the  elerk's  oiBoe  l^ 
the  party  appealiiig,  and  be  depoeited  with  the  elerk  of  this  eourt, 
aad  the  eontestee  appeUsat  onlj  deposited  twenty-eight  ont  of  two 
aad  Afty-oiie  ballots  rejeeted  for  the  eontestant,  aad  no 
baUots  were  deposited,  no  error  is  shown  in  eonnting  or 
jsjeeiing  any  of  them. 

'-BiATuaan  or  Ookrst— Bssuuf  09  Canvass — ^Nuhbb  o9  Lkal 
Tons  Cast — Issoxs  —  Fnn>nrG  —  Yabiangb  —  Support  or  Judo- 
-Where  the  statement  of  eontest  showed  the  resnlt  of  the 
I  bj  the  election  board  in  eonnting  4,862  votes  aUeged  to  have 
been  east  for  the  eontestee^  without  alleging  that  th^  were  legally 
csst^  aad  also  alleged  miseondnet  of  eleetion  boards  in  eonnting 
for  the  eontestee  baUots  which  were  aetuallj  east  for  the  eonteetant, 
aad  farther  alleged  that  the  eonteetant  receiyed  5,083  legal  ▼otee, 
aad  thai  the  eontestee  received  a  less  number  of  legal  votes  than 
tte  eonteetant  at  said  election,  and  the  ease  was  tried  without  objec- 
tioa,  vpcai  the  theory  that  the  court  was  called  upon  to  dedde  which 
•f  tte  parties  actually  received  the  greatest  number  of  legal  votes, 
a  teding  that  tte  eontsstsirt  ncsived  ^004  legal  votes  aad  that 
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tiie  eontestee  received  4,001  legal  votes,  does  not  show  a  material 
or  prejudicial  variance  from  the  statement  as  to  the  4,862  votes, 
and  is  sufficient  npon  appeal  to  support  a  judgment  for  the  con- 
testant.    [Beatly,  0.  J.,  dissenting.] 

Id. — Tllbqal  Ballots — ^Distinouishimo  Mares. — The  court  did  not  err 
in  rejecting  all  ballots  as  illegal  which  had  crosses  after  the  words 
"No  nomination,  '  as  containing  a  diBtingqishing  mark.  The  fact 
that  there  were  a  large  number  of  such  ballots  does  not  affect  tho 
rule;  and  the  intent  of  the  voter  cannot  be  shown  other  than  hj 
what  appears  upon  the  face  of  the  ballot. 

I». — ^INTEGRITT  OV  BALLOTS.— Where  the  pouches  containing  the  ballots 
were  shown  to  have  come  from  the  clerk's  office  in  the  same  condi- 
tion as  when  thej  were  received  there,  and  there  was  no  circum- 
stance to  raise  a  suspicion  as  to  their  integrity,  an  objection  to  the 
opening  of  the  pouches  by  the  court  is  without  merit. 

Ii>. — ^PuBiTT  or  Elbciion  Law — Ibbelevant  Question.— The  question 
whether  contestant  had  complied  with  the  Purity  of  Election  Law, 
and  as  to  the  faUure  of  the  court  to  find  thereupon,  need  not  be 
considered.    The  matter  is  irrelevant  to  an  election  contest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Santa  Clara.    A«  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

James  H.  Campbell,  and  S.  F.  Leib,  for  Appellant. 

A.  H.  Upton,  and  Bogers,  Bloomingdale  &  Free,  for  Be- 
spondent. 

MoFABLAND,  J. — ^This  is  a  contest  oyer  the  office  of 
county  recorder  of  the  county  of  Santa  Clara,  arising  out  of 
an  election  for  that  office  held  in  November,  1902.  Upon  the 
returns  of  the  election  boards  tlie  board  of  election  canvassers 
declared  that  Thomas  W.  Treanor  had  received  the  highest 
number  of  votes  for  said  office  and  was  elected,  and  a  certifi- 
cate of  his  election  was  issued  and  delivered  to  him.  There- 
upon C.  B.  Williams,  who  had  been  a  candidate  for  said  office 
at  said  election,  duly  instituted  this  contest.  The  court  below 
found  that  Williams  had  received  4,004  legal  votes,  and 
Treanor  only  4,001  legal  votes,  and  rendered  judgment  for 
Williams.    From  this  judgment  Treanor  appeals. 

It  appears  from  the  record  that  the  court  examined  aU  the 
votes  that  had  been  received  at  the  election,  and  rejected  a 
great  many  that  had  been  counted  by  the  eleetion  boards  for 
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the  contestee,  Treanor,  and  also  rejected  a  large  number  of 
votes  which  had  been  so  counted  for  contestant,  Williams.  It 
was  stipulated  that  none  of  the  ballots  offered  in  evidence 
need  be  copied  into  a  bill  of  exceptions  or  statement,  but  that 
all  of  the  ballots  objected  to  by  either  of  the  parties  should  be 
withdrawn  from  the  clerk's  office  **by  the  party  who  should 
appeal  to  the  supreme  court  from  the  judgment  that  might 
be  rendered  in  the  action  to  which  he  is  a  party,  and  be  de- 
posited with  the  clerk  of  the  supreme  court  upon  filing  his 
transcript  on  appeal,"  and  that  they  might  be  used  on  the 
hearing  here  as  though  they  had  been  copied  into  the  bill  of 
ezeeptions.  Under  this  stipulation  appellant  has  deposited 
with  the  clerk  of  this  court,  and  thus  brought  to  our  attention, 
only  twenty-eight  of  such  ballots.  But  these  ballots  so 
brought  here  are  of  no  materiality  whatever,  because  they  all 
contain  votes  for  contestant  which  were  rejected  by  the  court. 
The  record  shows  that  **the  court,  upon  objection  of  the  con- 
testee, rejected  251  of  said  ballots  on  the  grounds"  (naming 
several  specific  objections)  "said  ballots  having  been  counted 
for  contestant  by  the  boards  of  judges  and  election  officers  of 
the  respective  precincts."  The  record  further  shows  that 
"the  said  contestee,  Treanor,  specially  objected  to  each  of 
the  following  ballots  containing  a  vote  fo/  said  contestant 
Williams,  said  ballots  being  a  portion  of  the  251  ballots  above 
mentioned";  and  then  follows  a  reference  to  each  of  the  said 
twenty-eight  ballots  deposited  with  the  clerk  of  this  court, 
and  certain  specific  objections  to  each.  We  can  see  no  pur- 
pose in  this,  unless  it  be  that  the  contestee  was  fearful  that 
the  grounds  on  which  the  court  rejected  said  ballots  might 
turn  out  to  be  untenable,  and  he  desired  to  add  further 
grounds;  but  as  251  ballots,  including  the  said  twenty-eight 
ballots,  which  had  been  counted  for  contestant  by  the  election 
boards  were  actually  rejected  by  the  court,  the  contestee  ha? 
nothing  to  complain  of  on  this  point.  And  as  none  of  the 
other  ballots — ^amounting  to  several  thousands — are  here,  we 
have  nothing  before  us  to  show  whether  or  not  the  court  com- 
mitted any  error  in  counting  or  rejecting  any  one  of  tho"? 
ballots.  The  judgment  must  therefore  be  affirmed,  unless 
appellant  has  some  valid  objectioii  to  its  validity  which  goes 
to  some  point  other  than  the  ruling  of  the  court  ofi  particular 
ballots;  and  we  do  not  think  there  is  any  such  valid  objection 
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The  main  objection  is,  that  the  court  fonnd  that  oontestee 
received  only  4,001  legal  votes,  and  that  this  finding  is  at 
variance  and  in  conflict  with  an  alleged  averment  in  the  ocnn- 
plaint,  or  '^statement  of  contest,'^  that  eontestee  received 
4,862  legal  votes.  Bnt  there  is  no  specific  averment  that  eon- 
testee received  4,862  legal  votes.  There  is  an  averment  that 
the  election  boards  eonnted  for  the  eontestee,  Treanor,  '^bal- 
lots which  were  not  cast  or  voted  for  said  eontestee,  but  were 
cast  and  voted  for  this  contestant,  for  said  office'';  and  there 
is  an  averment  that  in  the  tabulated  statement  attached  to  the 
complaint  designated  as  exhibit  A,  column  G  thereof,  which 
foots  up  4,862,  shows  the  votes  actually  cast  in  said  respective 
precincts  for  said  Thomas  W.  Treanor;  and  appellant's  con- 
tention is,  that  this  last  averment  as  to  column  Q  precluded 
respondent  from  claiming,  and  the  court  from  finding,  that 
appellant  had  less  than  4,862  legal  votes.  But  taking  the 
two  averments  above  mentioned  together,  the  phrase  ''actu- 
ally cast"  in  the  latter  averment  is  apparently  used  in  the 
same  sense  as  in  the  former  averment,  where  it  dearly  means 
that  ballots  containing  the  name  of  contestant  were  ''counted 
and  tallied  or  caused  to  be  read"  for  eontestee.  And  this 
would  be  a  warrantable  construction  even  if  the  rules  appli- 
cable to  ordinary  civil  actions  applied  here;  while  under  the 
provisions  of  the  code  relating  to  election  contests  a  "state 
ment  of  contest"  is  sufficient  if  the  grounds  of  contest  are 
alleged  with  such  certainty  as  will  advise  the  defendant  of 
the  particular  proceeding  or  cause  for  which  said  election  is 
contested.  (Code  Civ.  Proc,  sec.  1117.  See  Abbott  v.  Hart- 
ley, 143  Cal.  484.)  The  statement  in  the  case  at  bar  alleges 
various  acts  of  misconduct  by  the  election  boards  by  which 
votes  were  counted  for  eontestee  which  should  not  have  been 
counted  for  him,  and  votes  which  should  have  been  counted 
for  contestant  which  were  not  so  counted,  and  then  avers  that 
contestant  actually  received  5,083  or  more  "legal  votes"  and 
that  the  eontestee  "actually  received  a  less  number  of  legal 
votes  than  the  contestant  at  such  election."  These  averments 
fully  present  the  real  question  which  the  court  was  called 
upon  to  dedde—namely,  who  of  the  two  parties  actually  re- 
ceived the  greater  number  of  legal  votes.  The  case  was  tried 
on  this  theory  without  objection,  and  the  attention  of  the 
court  was  not  in  any  way  called  to  what  is  now  daimed  to  be 
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a  yarianoe;  and  it  is  quite  dear  that  appellant  was  in  no  waj' 
piejudiced  l^  the  alleged  variance,  even  if  it  eoold  be  held 
that  there  was  such  a  variance. 

It  is  contended  that  the  court  erred  in  rejecting  ballots  be- 
cause th^  had  crosses  after  ^'No  nomination'';  but  this  point 
has  been  definitely  settled  against  appellant's  contention,  and 
the  fact  that  there  were  a  large  number  of  such  ballots  does 
not  affect  the  mle  (McMenomy  v.  Buck,  142  Cal.  77 ;  Merkley 
v.  Trainar,  142  CaL  265) ;  and  the  intent  of  the  voter  in  mak- 
ing the  distinguishing  mark  ''cannot  be  shown  other  than  by 
what  appears  upon  the  face  of  the  ballot"  {Maddux  v. 
WdltJuM,  141  CaL  412.) 

The  objection  to  the  opening  of  the  ballot-pouches  was 
without  merit;  they  came  from  the  clerk's  ofSce  in  the  same 
condition  as  when  received  there,  and  there  was  no  circum- 
stance whatever  to  raise  the  slightest  suspicion  of  their  in- 
tegrity. 

The  objections  to  contestant's  want  of  compliance  with  the 
Purity  of  Election  Law,  and  the  fact  that  the  court  did  not 
find  on  that  subject,  need  not  be  considered;  whether  or  not 
a  contestant  had  complied  with  that  law  ia  a  matte:*  irrele- 
vant to  an  election  contest  (Maddux  v«  WalthaU,  141  Cal. 
412.) 

As  to  the  matter  of  voters  who  were  illegally  assisted,  we 
cannot  say,  upon  the  evidence  in  the  record,  that  the  court 
erred  in  holding  that  not  more  than  four  of  them  voted  for 
contestant  There  is  not  even  a  fair  doubt  of  the  correctness 
of  the  ruling  of  more  than  one,  or  at  the  utmost  two,  of  the 
other  votes,  and  a  different  ruling  as  to  them  would  not 
change  the  result 

There  is  no  other  point  made  by  appellant  that  is  tenable 
or  that  calls  for  special  notice. 

The  judgment  appealed  from  is  affirmed. 

Arg^iiftttij  J^  Tan  Dyke,  J.,  and  Henshaw,  J.,  concurred. 

SSLA.W,  J.,  concurring. — ^I  concur  in  the  judgment  on  the 
ground  that  the  case  having  been  tried  and  submitted  to  the 
court  below  on  the  theory  that  the  pleadings  did  not  contain 
a  eonehudve  admission  that  the  oontestee,  Treanor,  received 
4,862  legal  votes,  it  is  too  late  in  this  court  to  present  a  differ- 
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ent  constnictioii  of  the  pleadings,  and  claim  here,  for  the  first 
time,  that  the  contestant  is  bound  by  the  admission.  {King 
V.  Davis,  34  Cal.  106;  Lee  v.  Figg,  37  Cal.  336;^  Hutchins 
V.  Castle,  48  Cal.  156;  Hughes  v.  Wheeler,  76  Cal,  230;  Suke- 
forth  V.  Lord,  87  Cal.  403;  WiUey  v.  Crocker  etc.  Bank,  141 
Cal.  518.)  I  do  not  agree  with  the  constmetion  put  upon  the 
pleadings  in  this  respect  in  the  principal  opinion.  I  ooneiir 
in  all  other  points. 

BEATTY,  C.  J.,  diasenting.— I  dissent  The  finding  that 
Treanor  received  only  4,401  votes  is  in  conflict  with  the  fact 
clearly  established  by  the  pleadings  that  he  received  4,862 
votes.  If  the  evidence  established  the  fact  as  found,  the 
pleadings  might  have  been  amended  to  conform  to  the  proofs, 
but  they  were  not  amended,  and  must  prevail.  I  cannot  see 
any  grounds  for  holding  that  the  case  was  tried  upon  any 
theory  as  to  the  effect  of  the  pleadings  which  precludes  the 
contestee  from  raising  this  objection  to  the  findings.  No  doubt 
it  is  technical,  but  the  whole  contest  is  based  upon  grounds 
equally  technicaL 

Rehearing  denied. 


[Sae.  No.   1206.    In  Baiik.^Novembe7   12,   1004.] 

H.  L.  HUSTON,  Contestant,  Respondent,  v.  W.  A.  ANDER- 
SON, Contestee,  Appellant 

Elbctions — Contest — Custody  or  Ballots — SumanBNOT  or  Eyn>iNOB 
— Burden  of  PRoor  ufon  Contestee. — ^Whero  it  appears  from  tbe 
evidence  that  the  envelopes  eontaining  the  ballots  were  in  the  same 
condition  as  receivea  bj  the  clerk, — ^intact  and  unopened, — in  the 
absence  of  evidence  on  the  part  of  the  contestee,  who  has  the  bnrden 
of  proof  to  show  that  they  were  tampered  with,  or  exposed  under 
such  eireumstanees  that  thej  maj  have  been  tampered  with,  or  anj 
evidence  even  raising  a  suspicion  that  th^  were  disturbed  and  tam- 
pered with,  the  ballots  were  properly  admitted  in  evidence.  The 
burden  of  proof  is  not  sustained  by  a  naked  showing  that  the 
ballots  might  have  been  more  securely  kept,  and  that  it  was  posdhls 
for  one  to  have  molested  thenu 
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Id. — Legalitt  or  Votees — Registration — Ibbegulab  Affidayits. — 
Yoters  who  were  in  fact  enrolled  upon  the  great  register,  and  whose 
purported  affidavits,  apparently  proper  in  form,  were  contained  in 
the  book  of  affidavits  delivered  bj  the  eounty  elerk  to  the  board  of 
election  of  the  proper  precinct,  and  who  were  allowed  to  vote  at 
the  election,  cannot  be  held,  after  the  election,  to  be  illegal  voten 
simply  becanse  their  afi.  ivits  had  not  been  --^  fact  sworn  to  before 
the  county  elerk  or  any  of  his  deputies. 

Fd. — ^UsB  OF  Affidavits  in  Pbecsincts — Objxot  of  Law — List  of  Bse- 
ISTEBED  Voters  of  Precinct. — ^The  object  of  the  law  as  to  the  use 
of  the  affidavits  of  the  registered  voters  at  the  precincts  was  simply 
to  dispense  with  the  printed  copies  of  the  great  register,  and  to 
afford  an  authenticated  list  of  qualified  voters  for  the  precinct  who 
have  in  fact  been  enrolled  by  the  registration  officer  upon  the 
great  register. 

Id. — Qualifications  of  Electors — Effect  of  Amendment  of  Oodx. — 
The  fact  that  section  1083  of  the  Political  Code  prior  to  the 
amendment  of  1899  provided  that  persons  who  were  otherwise  quali- 
fied, and  whose  names  were  enrolled  upon  the  great  register,  were 
declared  to  be  qualified  electors,  and  that  under  that  seetion  as 
amended  in  1899  qualified  electors  are  only  those  ''who  have  eon- 
formed  to  the  law  governing  the  registration  of  voters,''  does  not 
show  any  material  change  in  the  law  affecting  the  question  of  the 
qualification  of  electors,  or  affecting  the  rule  that  a  mere  irregu- 
larity in  the  method  by  which  registration  was  secured  does  not 
render  illegal  the  votes  of  registered  voters. 

I]>. — Illegal  Votes — Improper  Assistanob  of  Voters — Showing  Re- 
QUIRBD. — Votes  cast  by  persons  assisted  to  vote  by  the  election 
oUicers  are  illegal  under  section  1208  of  the  Political  Code,  as 
amended  in  1899,  unless  it  appears  from  the  register  that  each  of 
them  "has  declared  under  oath,  when  he  registered^  that  he  cannot 
read,  or  that  by  reason  of  physical  disability  he  is  unable  to  mark 
his  bailot." 

Id. — Inquiry  as  to  Persons  Voted  for — Error  not  Ground  for  Be- 
VERSAL. — Where  it  appears  that  persons  who  were  5"  fact  under  dis- 
ability when  registered,  but  who  did  not  the^*  declare  on  oath  their 
disability,  or  who  declared  the  contrary,  were  illegally  assisted  *  y 
members  of  the  board,  the  court  erred  in  refusing  to  allow  the 
appellant  to  inquire  how  the  parties  depos^^-^g  such  votes  voted  as 
to  the  office  in  question;  but  such  error  is  not  ground  for  reversal 
where,  conceding  that  they*  all  voted  for  respondent,  he  would  still 
have  a  majority  of  the  votes  legally  cast. 

Id. — Voter  Unable  to  Read  English  Language — Right  to  Assistance 
— Time  of  Oath  of  Officers. — Where  an  affidavit  for  registration 
showed  the  inability  of  the  registered  voter  to  read  the  constiturii^n 
in  the  English  language,  such  voter  had  the  right,  on  demand,  to 
assistance,  regardless  of  whether  or  not  he  had  also  stated  that  he 
could  mark  his  ballot;  and  the  mere  fact  that  the  proper  oath  of 
CXLV.  Cal.— 21 
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the  election  officers  who  assisted  Urn  was  not  taken  xmtO  immedi- 
ately after  thej  bad  assisted  him  does  not  invalidate  his  vote. 
Id. — ^Leoal  Bbsidbncb  or  Voter. — ^Where  residence  is  spoken  of  in  eon- 
nection  with  the  right  of  a  person  to  Tote,  ''legal  residenee''  Is 
meant.  Every  person  has  in  law  a  residence,  which  eannot  be  lost 
until  another  is  gained.  A  voter  who  temporarily  removed  from 
the  precinct  where  he  was  registered,  without  the  intention  of  mak- 
ing the  place  to  which  he  removed  his  home,  did  not  lose  his  legal 
residence  in  the  precinct  where  he  was  registered,  notwithstanding 
he  may  not  have  had  any  certain  house,  room,  or  plaee  therein 
that  he  called  his  home.  The  question  of  legal  redldenee  is  one  of 
fact  upon  which  the  finding  of  the  oourt  will  not  be  disturbed. 

iD.—BlSTINOXTISHIHO  MABXS  UPON  BALLOTS— CROSS  IN  BLANK  SPAOV— 

Double  Cross. — ^A  cross  in  a  blank  space  and  a  double  eross  after 
a  name  are  each  distinguishing  marks  which  vitiate  ballotB  eontain- 
ing  them. 
Id.— Marks  not  DiSTmeuisHiNe.— Under  the  law  as  it  stood  at  Hie 
general  election  in  1902,  a  cross  on  the  parallelogram  containing  the 
candidate's  name  and  a  cross  on  the  words  **Yes''  or  '*No"  is 
voting  for  a  constitutional  amendment,  instead  of  in  the  blank  spaee 
after  the  same,  are  not  diBtiugirishing  marks. 

[O. — INOORRBCT    DESIGNATION    OV    VOTING    PbEOINOTS    IN    AlWPAI^ITU 

Correction  bt  Clerk— Lbgalitt  or  Totbb  not  AnsoiBD.— An  la- 
correct  designation  of  voting  preebxets  in  affidavits  for  registration, 
which  were  corrected  by  the  clerk  before  the  time  for  registratiea 
expired,  does  not  render  the  registration  ilkgal,  where  the  voters 
registered  actually  redded  in  the  preeinets  as  eorreeted  by  the  elerk 
at  the  time  of  their  registration,  and  the  eoneetkm  was  mads 
simply  to  conform  to  the  facts. 

D>.— Absence  of  Certificats  to  Oath— PBXsxncpnoN— -Voter  not 
Prejudiced. — ^Where  the  registration  of  a  voter  was  made  by  a 
deputy  clerk,  who  failed  to  certify  the  registration  affidavit,  it  is 
to  be  presumed  that  the  deputy  discharged  his  duty,  so  far  as  to 
administering  the  necessary  oath;  and  the  voter  eannot  be  deprived 
of  his  vote  by  the  mere  neglect  of  the  deputy  to  perform  his  datf 
by  certifying  the  fact  of  the  oath. 

Id. — Initials  ov  Election  OFncsss  upon  Ballot. — ^Xaitials  upon  a  bal- 
lot which  were  presumably  the  initials  of  election  officers,  placed 
thereon  during  the  canvass  of  the  votes,  are  not  a  dietinguiahing 
mark  which  vitiates  the  ballot. 

APPEAL  from  a  judgment  of  the  Superior  CSourt  of  Yolo 
Ck>uBty.    J.  W.  Hughes,  Judge  presiding. 

The  facts  are  stated  in  the  opinions  of  the  court  deliy^rad 
upon  the  present  and  former  hearings. 

Clark  &  Clark,  and  E.  B.  Bush,  for  Appellant 
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Arthur  0.  Huston,  Charles  W.  Thomas,  and  Benjamin  A. 
Martin,  for  Bespondent. 

ANGELLOTTI,  J.— This  an  election  contest,  the  office  in 
question  being  that  of  district  attorney  of  Yolo  County.  It 
has  once  been  decided  by  this  court  in  Bank  {post,  p.  331), 
but,  upon  petition  of  both  parties,  the  decision  was  vacated 
and  a  rehearing  granted,  for  the  purpose  of  reconsidering 
some  of  the  questions  involved.  Most  of  the  material  facts 
are  stated  in  the  opinions,  majority  and  dissenting,  heretofore 
ffled. 

By  the  former  decision,  it  was  held  that  upon  the  face  of 
the  legal  ballots  the  respondent  had  a  majority  of  twenty-one 
votes,  but  that  the  trial  court  had  erred  in  its  conclusion  that 
twenty  electors  who  had  voted  at  the  election,  but  who  had 
the  assistance  of  election  officers  in  the  marking  of  their  bal- 
lots, although  it  did  not  appear  from  the  register  that  they 
could  not  read  or  by  reason  of  physical  disqualification  could 
not  mark  their  ballots,  were  legal  voters.  It  was  also  held 
that  there  was  a  similar  error  in  holding  that  five  electors  of 
Knight's  Landing  Precinct  who  had  not  made  an  affidavit 
for  registration  before  a  proper  registration  officer  were  legal 
voters.  The  judgment  was  therefore  reversed  and  the  cause 
remanded  for  a  new  trial,  such  new  trial  to  be  confined  to  the 
ascertainment  of  the  fact  as  to  how  the  twenty-five  so-called 
illegal  voters  voted  on  the  office  of  district  attorney,  and  the 
trial  court  was  directed  ''upon  a  basis  of  twenty-one  majority 
in  favor  of  plaintiff  ascertained  by  us  from  the  legal  votes 
cast,  to  determine  from  the  evidence  of  such  illegal  voters 
whether  this  majority  is  lessened,  equaled,  or  overcome,  and 
render  a  judgment  accordingly.*' 

1.  Upon  a  further  consideration  of  the  question  as  to  the 
legality  of  the  five  Knight's  Landing  voters,  we  are  satisfied 
that  they  should  be  held  to  be  legal  voters.  Our  views  upon 
the  law  applicable  to  the  facts  concerning  these  voters,  as  the 
same  are  set  forth  in  the  opinions  in  this  case  heretofore  filed, 
are  stated  in  the  dissenting  opinion  filed  on  the  former  de- 
cision. 

In  addition  to  the  authorities  therein  cited  in  support  of 
the  proposition  that  where  a  person  was  in  fact  entitled  to 
vote,  if  registered,  and  he  did  in  good  faith  attempt  to  com- 
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ply  with  the  law  in  regard  to  registration^  and  his  name  did 
in  fact  appear  upon  the  register  furnished  by  the  proper 
ofBcer  to  the  election  ofScers,  and  he  was  allowed  to  vote,  he 
will  not,  after  the  election,  be  held  to  have  been  an  illegal 
voter  simply  for  the  reason  that  there  was  some  irregularity 
or  informality  in  the  method  by  which  he  was  registered,  the 
following  cases  are  cited,  viz.:  State  v.  Sadler,  25  Nev.  131, 
174;^  Stinson  v.  Sweeny,  17  Nev.  309;  and  Lane  v.  Bailey, 
(Mont.)  75  Pac.  192.  See,  also,  note  to  Patton  v.  Wathine, 
90  Am.  St.  Bep.  58. 

In  addition  to  what  was  said  in  such  dissenting  opinion, 
it  may  be  said  that  it  is  apparent  from  an  examination  of  the 
code  provisions  applicable  thereto,  that  no  material  change 
was  made  in  this  regard  by  the  amendment  of  section  1083 
of  the  Political  Code  in  1899.  Much  reliance  is  placed  upon 
the  fact  that  under  the  section,  as  it  originally  stood,  persons, 
otherwise  qualified,  whose  names  were  ''enrolled  upon  the 
great  re^ster'*  were  declared  to  be  qualified  electors,  while 
under  the  section  as  amended  in  1899  only  those  who  have 
"conformed  to  the  law  governing  the  registration  of  voters*' 
are  declared  to  be  such  qualified  electors.  Taken  in  connection 
with  the  other  provisions  of  tne  code,  these  expressions  mean 
practically  the  same  thing, — viz.,  that  those  who  have  caused 
themselves  to  be  enrolled  by  the  proper  officer  upon  the  au- 
thentic list  of  electors  of  the  county  are  qualified  electors 
thereof.  We  are  speaking,  of  course,  of  those  who  were  in 
fact  otherwise  entitled  to  vote. 

Learned  counsel  for  appellant  are  mistaken  in  their  con- 
tention that  there  is  no  such  thing  as  a  great  register  other 
than  the  affidavits  made  by  the  electors.  By  the  act  amend- 
ing section  1083  of  the  Political  Code,  and  providing  for  the 
use  of  affidavits  as  a  register  in  the  various  precincts  (Stats. 
1899,  p.  59),  sections  relative  to  the  keeping  of  the  great 
register,  the  entry  of  names  therein,  etc.,  (Pol.  Code,  sees. 
1094-1097,  1103,  1105,)  were  also  amended.  Under  these 
Keetions,  as  so  amended,  it  is  the  duty  of  the  person  charged 
with  the  registration  of  voters  to  keep  in  his  office  '*a  register 
in  which  shall  be  entered  the  names  of  the  qualified  electors'* 
(sec.  1094),  and  therein  to  enter  the  names  of  the  qualified 
electors    (sec.   1095),  the  entry  to  show  certain  facts   (sec 
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1096),  such  entry  to  be  made  on  affidavit  showing  the  facts 
required  to  be  stated  in  the  entry  (sec.  1097),  and  to  leave 
in  such  register  a  blank  for  cancellation,  which  is  to  be  made 
by  **umting  in  such  blank  the  word  'canceled,'  and  a  state- 
ment of  the  reasons  therefor,  and  by  writing  in  red  ink  across 
the  face  of  the  affidavit  used  in  procuring  such  registration 
the  same  words  as  are  used  in  making  the  cancellation  in  the 
great  register**  (sec.  1105).  By  the  same  act  the  officer  is 
required  to  **  preserve  all  affidavits  made  before  himself  or 
his  deputies  for  the  purpose  of  procuring  registration'*  (sec. 
1103),  within  fifteen  days  after  the  close  of  registration,  ar- 
range such  affidavits  for  each  precinct  and  bind  them  into  a 
book  (sec.  1113,)  which,  together  with  printed  indices,  shall 
be  delivered  by  him  to  the  respective  boards  of  election,  and 
this  book  of  affidavits  ''shall  constitute  the  register  to  be  used 
at  such  election"  in  the  precinct  (sees.  1115  and  1116). 

The  plain  object  of  this  legislation  as  to  the  use  of  the 
affidavits  at  the  precmcts,  instead  of  a  printed  copy  of  the 
great  register,  which  was  formerly  used  by  the  election  officers, 
was  simply  to  dispense  with  the  necessity  of  printing  copies 
of  the  great  register.  Under  it,  what  purport  to  be  the 
affidavits  used  "for  the  purpose  of  procuring  registration*' 
simply  take  the  place  of  the  printed  copy  of  the  great  register 
which  was  formerly  used.  They  no  more  constitute  the  regis- 
ter itself  than  did  such  printed  copy,  and  when  the  law  says 
that  a  book  of  precinct  affidavits  "shall  constitute  the  register 
to  be  used  at  such  election,"  it  simply  means  that  such  book 
shall  constitute  the  list  of  voters  authenticated  by  the  proper 
officer  as  qualified  electors  of  th*  precinct,  which  is  to  be  used 
by  the  election  board.  It  is  an  official  list  of  the  electors 
who  have  in  fact  been  enrolled  by  the  registration  officer  upon 
the  great  register  as  electors  of  the  precinct  In  the  official 
list  in  use  at  Knight's  Landing  Precinct  appeared  the  names 
and  purported  affidavits  of  these  five  electors.  It  thus  ap- 
peared that  they  had  in  fact  been  enrolled  by  the  registration 
offibcer  in  the  great  register  of  the  county.  Having  been  so 
enrolled  by  the  registration  officer,  and  being  in  fact  electors 
of  the  precinct  entitled  to  vote  if  registered,  they  were  quali- 
fied electors  thereof. 

2.  In  regard  to  the  twenty  assisted  voters,  we  adhere  to 
the  general  views  expressed  in  the  opinion  heretorore  filed. 
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There  is  no  question  presented  by  the  record  in  this  case 
as  to  the  effect  of  the  failure  of  the  registration  officer  to 
obtain  the  necessary  information  from  the  elector  for  the 
entry  to  be  made  on  the  affidavit  and  register,  or,  such 
information  having  been  obtained,  to  properly  record  the 
same.  If  it  appeared  that  it  was  the  fault  of  the  registra- 
tion officer  that  the  register  failed  to  show  that  the  electors, 
who  were  in  fact  unable  to  mark  their  ballots,  had  declared, 
under  oath,  when  registered,  that  they  could  not  read,  or 
that  by  reason  of  physical  disability  they  were  unable  to 
mark  their  ballots,  a  different  question  would  be  presented, 
which  question  it  is  unnecessary  for  us  to  consider  on  this 
appeal. 

It  appeared  generally  from  the  affidavits  that  each  of  thess 
voters  had  sworn  to  a  statement  that  he  could  read  the  con- 
stitution in  the  English  language,  write  his  name,  and  mark 
his  ballot.  Apart  from  the  undisputed  fact  that  they  were 
not  able  to  mark  their  ballots,  and  the  fact  that  some  of 
the  affidavits  were  signed  by  mark  and  some  by  another  per- 
son at  the  request  of  the  deponent,  there  is  nothing  to  indicate 
that  the  registration  officer  did  not  fully  question  them  as  to 
these  matters  at  the  time  of  registration,  or  that  he  did  not 
correctly  enter  their  statements  in  regard  thereto.  These  facts 
are  not  sufficient  to  support  a  conclusion  that  the  registration 
officer  did  not  fully  perform  his  duly  in  this  matter.  To  so 
hold  would  be  to  practically  abolish  the  statute  as  to  assisted 
voters. 

By  the  petition  for  rehearing  presented  by  respondent,  it 
was  specially  urged  that  as  to  the  assisted  voters,  Hiller,  Wash- 
abaugh,  Hill,  Gibson,  Alexander,  Brannigan,  and  Pulze,  the 
register  sufficientiy  showed  them  entitied  to  assistance.  The 
affidavit  of  Hiller  stated  that  he  could  read,  write,  and  mark 
his  ballot.  The  additional  statement  contained  therein,  to 
the  effect  that  he  was  an  invalid,  did  not  show  him  to  be  en- 
titled to  assistance. 

The  affidavits  of  Alexander,  Washabaugh,  Hill,  Gibson,  and 
Brannigan  stated  that  they  were  not  able  to  write  their  names^ 
but  that  they  could  read  the  constitution  in  the  English 
language  and  mark  their  ballots.  The  fact  that  the  r^^ 
tration  officer  did  ascertain  and  enter  the  statement  that  these 
electors  could  not  write  supports  the  theory  that  he  ques- 
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tioned  them  as  to  all  the  xaatters  required  by  subdivisioii  11 
of  section  1096  of  the  Political  Code  to  be  shown  in  the  entry 
in  the  great  register,  and  correctly  set  forth  their  answers 
thereon.  The  fact  that  the  register  showed  that  these  electors 
had  declared  on  oath  that  they  could  not  write  their  names 
did  not  entitle  them  to  assistance.  Section  1208  of  the  Politi- 
cal Code  alone  prescribes  the  conditions  upon  which  such 
assistance  may  be  given,  viz.:  ^^When  it  appears  from  the 
register  that  any  elector  has  declared  under  oath,  when  he 
r^^istered,  thai  k$  cannot  read,  or  that  by  reason  of  physical 
disability  he  is  unable  to  mark  his  ballot.*'  These  facts  are 
to  be  ascertained,  as  contended  by  plaintiff,  from  the  entry 
made  on  the  great  register  under  section  1096  of  the  Political 
Code,  which  provides  that  such  entry  must  show, — ^''ll.  The 
fact  whether  or  not  the  elector  desiring  to  be  registered  is  able 
to  read  the  constitution  in  the  English  language  and  to  write 
his  name,  and  whether  or  not  the  elector  has  any  physical 
disability  by  reason  of  which  he  cannot  mark  his  ballot;  and 
if  he  cannot  mark  his  ballot  by  reason  of  physical  disability, 
then  the  nature  of  such  disability  must  be  entered.''  Under 
section  1097  of  the  Political  Code  the  affidavit  for  registration 
of  the  voter  must  show  all  the  facts  required  to  be  stated  in 
the  entry  on  the  r^^ter,  except  the  date  of  entry.  But  there 
is  nothing  in  these  provisions  to  detract  from  the  force  of  the 
provisions  of  section  1208  of  the  Political  Code,  even  though 
th^  were  enacted  subsequent  to  the  enactment  of  said  section 
1208^  which  is  not  the  case.  The  provisions  referred  to  above 
oonstitnted  portions  of  sections  1096  and  1097  at  the  time  of 
the  enactment  of  section  1208  in  its  present  form,  and  the 
sabseqfuent  amendments  of  sections  1096  and  1097  made  no 
change  in  such  provisions. 

Upon  further  consideration  of  the  case  of  the  voter  Pulze, 
we  are  satisfied  that  the  register  showed  a  case  in  which,  un- 
der the  provisions  of  section  1208  of  the  Political  Code,  the 
voter  was  entitled  to  assistance.  The  blank  form  of  affidavit 
used  in  the  case  of  this  voter  was  so  filled  in  as  to  show  that 
he  declared  under  oath  at  the  time  of  registration  that  he 
eould  not  read  the  constitution  in  the  EngLidi  language.  This 
presented  a  case  where,  under  the  express  provision  of  the 
statute,  the  voter  was  entitled,  on  demand,  to  assistance,  re- 
gardless of  whether  or  not  he  had  also  stated  that  he  could 
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mark  bis  ballot.  It  f urtber  appeared  tbat  be  waa  in  fact  not 
able  to  read  or  write. 

Tbere  was  evidence  sufficient  to  justify  the  court  in  finding 
that  tbe  election  officers  assisting  bim  did  take  the  oath  pre- 
»aribed  by  law,  to  tbe  effect  that  they  would  not  give  any 
information  regarding  tbe  manner  in  which  his  ballot  was 
marked,  and  tbe  mere  fact  tbat  such  oath  was  not  taken  until 
immediately  after  they  assisted  bim  should  not  be  held  to 
io validate  bis  vote. 

It  follows  tbat  Pulze  must  be  taken  from  the  list  of  illegally 
assisted  voters. 

3.  It  was  contended  on  rehearing  by  tbe  appellant,  and  the 
^'Oint  was  made  in  bis  petition  for  a  rehearing,  tbat  the  voter 
Walter  Orim  was  an  illegal  voter,  for  tbe  reason  tbat  he  was 
\iot  on  tbe  day  of  the  election  a  resident  of  tbe  precinct 
wherein  be  voted.  He  was  held  by  tbe  trial  court  to  have  been 
a  legal  voter,  and  tbe  appellant  was  therefore  not  allowed  to 
abow  bow  be  voted.  We  cannot  disturb  tbe  finding  of  the 
lower  court  as  to  this  voter.  Tbe  evidence  was  sufficient  to 
inistain  a  conclusion  tbat  he  had  no  intention  of  making  the 
]3recinct  into  which  he  moved  bis  residence.  He  said  that  he 
went  tbere  to  undertake  temporary  employment  only,  in- 
tended to  return  to  Woodland  when  be  completed  such  em- 
y>loyment,  and  did  not  intend  to  give  up  Woodland  as  his 
home  when  be  left. 

When  residence  is  spoken  of  in  connection  with  the  right 
of  a  person  to  vote,  ** legal  residence'*  is  meant.  Every  person 
has  in  law  a  residence,  and  a  residence  cannot  be  lost  until 
another  is  gained.  (Pol.  Coae,  sec.  52,  subd.  3.)  By  subdi- 
vision 4  of  section  1239  of  tbe  Political  Code  it  is  declared  that 
a  person  must  not  be  considered  to  have  gained  a  residence 
.\n  any  precinct  into  which  be  comes  for  temporary  purposes 
merely,  without  tbe  intention  of  making  such  precinct  his 
home,  and  by  subdivision  9  of  tbe  same  section  it  is  provided 
fcbat  **Tbe  mere  intention  to  acquire  a  new  residence,  without 
the  fact  of  removal,  avails  nothing;  neither  does  the  fact  of 
removal,  without  the  intention,"  If  tbe  voter  had  no  inten- 
tion of  making  tbe  precmct  into  which  he  moved  his  home, 
but  went  there  for  temporary  purposes  only,  be  did  not  gain 
a  residence  there,  and  consequently  did  not  lose  his  legal  resi- 
dence in  tbe  precinct  from  which  he  moved,  notwithstanding 
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that  lie  may  not  have  had  any  certain  house,  room,  or  place 
therein  that  he  could  call  his  home.  That  precinct  continued 
to  be  his  legal  residence  until  he  gained  a  legal  residence  else- 
where. The  evidence  was  such  that  it  might  have  sustained 
a  contrary  finding,  but  not  such  as  to  warrant  us  in  disturb- 
ing the  finding  of  the  court  below.  (See,  in  this  connection, 
Smith  V.  Thomas,  121  CaL  533;  Stewart  v.  Kyser,  105  CaL 
459.) 

4.  Upon  a  further  examination  of  defendant's  ballot  No. 
189,  a  vote  for  respondent  counted  over  appellant's  objection, 
we  are  satisfied  that  the  objection  made  thereto  by  appellant 
was  good,  and  that  the  vote  should  not  have  been  counted. 
There  was  a  plain  and  distinct  impression  of  a  cross  in  the 
blank  space  under  the  column  of  socialist  candidates.  This, 
under  the  authorities,  must  be  held  to  have  invalidated  the 
ballot.  This  error,  however,  is  more  than  offset  by  a  mistake 
in  the  former  opinion,  in  regard  to  defendant's  ballot,  or  ob- 
jection, 153.  In  such  opinion  it  was  stated  that  the  court 
erred  in  overruling  thirty  objections  of  defendant  to  ballots 
voted  for  plaintiff,  including  No.  153.  This  ballot  was  there- 
fore by  this  court  deducted  from  plaintiff. 

It  appears  from  the  record  of  the  case  that  the  trial  court 
did  in  fact  sustain  defendant's  objection  to  this  ballot,  and  it 
therefore  was  not  counted  for  plaintiff  in  the  lower  court  It 
further  appears  that  the  only  objection  to  the  ballot  was  one 
that,  as  will  appear  hereinafter,  we  do  not  consider  to  have 
been  a  valid  objection, — ^viz.,  that  the  voter,  in  expressing  his 
choice  as  to  constitutional  amendments,  had  placed  the  cross 
on  the  words  "Yes"  or  '*No"  instead  of  in  the  voting  square 
tc  the  right  thereof.  The  objection  should  not  therefore  have 
been  sustained  by  the  trial  court.  Plaintiff  should  have  been 
credited  by  us  with  another  vote,  instead  of  being  deprived 
of  a  vote. 

5.  As  to  the  other  points  made  by  the  parties  on  rehearing, 
we  adhere  to  the  views  announced  in  the  original  opinion.  We 
have  carefully  considered  appellant's  contention  relative  to 
"defendant's  ballot  No.  1."  There  was,  it  is  true,  a  tear 
extending  from  the  top  down  through  a  portion  of  the  ballot, 
but  there  was  no  "piece  torn  out  of  the  top  of  the  ballot,"  as 
urged  by  the  objection.  The  ceai  was  not  the  kind  of  mark 
that  a  voter  would  ordinarily  place  upon  a  ballot  to  serve  as  a 
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distinguishizig  mark,  and  there  is  nothing  in  the  appearance 
of  this  tear  to  indicate  that  it  was  not  made  accidentally  or 
tmeonseioiudy,  and,  conceding  for  the  purposes  of  the  case 
that  it  was  among  the  ballots  that  had  been  rejected  by  the 
election  board,  we  cannot  say  that  the  evidence  was  sach  as  to 
compel  the  condnsion  that  the  tear  had  been  made  by  th3 
voter.  As  to  another  objection  made  to  the  ballot, — ^viz.,  that 
the  name  '^B.  L.  Ogden"  had  been  written  on  the  back 
thereof, — ^it  appears  that  the  name  **E.  L.  Ogden"  was  not 
written  thereon,  but  that  the  initials  **W.  H.'*  and  **B.  L. 
0."  in  different  handwriting  had  been  written  on  the  back 
in  the  upper  left-hand  comer.  There  was  no  pretense  in  the 
trial  court  that  these  were  not,  as  they  appeared  to  be,  initials 
of  some  of  the  election  of^cers,  placed  on  the  ballot  by  them 
at  some  time  during  the  canvass  by  the  board  of  election.  The 
trial  court  was  fully  justified  in  concluding  that  they  were 
not  placed  thereon  by  the  voter  or  prior  to  the  deposit  of  the 
ballot  in  the  ballot-box. 

We  have  also  fully  considered  appellant's  contention  as  to 
the  ballots  where  the  cross  stamped  by  the  elector  to  indicate 
his  vote  as  to  constitutional  amendments  was  placed  upon  the 
word  ^^Yes''  or  *'No,''  instead  of  in  the  voting  square  imme- 
diately to  the  right  tiiereol  This  question  affects  five  ballots 
cast  for  respondent  and  one  cast  for  appellant  Upon  this 
point  we  adhere  to  the  views  expressed  in  the  original  opin- 
ion, and  in  the  case  of  Tout  v.  Hawkins,  143  CaL  101^  and 
Hannah  v.  Qreen,  143  CaL  19. 

The  rejection  of  ballot  189  and  the  rectifying  of  the  error 
in  regard  to  ballot  153  leave  respondent  with  twenly-two 
majority. 

According  to  the  views  of  this  court,  there  were  only  nine- 
teen voters  who  may  be  held  to  have  been  illegal  voters,  and  if 
it  be  conceded  that  each  of  those  voted  for  respondent,  he 
would  still  have  three  majority,  which  is  sufficient  to  support 
the  judgment  in  his  favor. 

It  follows  that  the  judgment  of  the  superior  court  must  be 
afiSrmed,  and  it  is  so  ordered. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 

BEATTY,  C.  J. — ^I  concur  in  the  judgment  of  aiBzmanee 
and  in  the  opinion  of  Justice  An^ellotti,  except  as  to  the  torn 
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ballot  (defendant's  ballot  No.  1).  I  think  the  evidence  shows 
it  was  torn  by  the  voter  and  delivered  to  the  officers  in  that 
condition.  A  deduction  of  this  vote  and  of  all  the  illegally 
assisted  votes  from  respondent's  score  would  not^  however, 
change  the  result 

McFarland,  J.,  and  Henshaw,  J.,  dissented. 

LORIGAN,  J. — I  dissent,  and  adhere  to  the  opmioii  here- 
tofore delivered  and  published. 

The  following  are  the  opinions,  majority  and  dissenting, 
above  referred  to,  which  were  delivered  in  Bank  liay  12, 
1904.— 

LOBIQAN,  J. — ^This  is  an  election  contest,  the  parties 
thereto  having  been  rival  candidates  for  the  office  of  district 
attorney  of  Yolo  County  at  the  last  general  election.  The 
defendant,  upon  the  offical  canvass,  was  declared  elected,  and 
in  due  time  plaintiff  inaugurated  this  contest,  based  upon 
various  grounds,  which,  upon  the  trial  and  upon  this  appeal, 
narrowed  down  to  three  points — ^the  admission  of  the  ballots 
in  evidence,  and  rulings  upon  alleged  illegal  ballots,  and  as  to 
illegal  voters. 

Upon  the  face  of  the  returns,  defendant  had  received  1,575 
and  the  plaintiff  1,567  votes,  the  plurality  of  defendant  being 
eight  votes. 

After  counting  the  ballots  in  this  contest,  and  rejecting  the 
ballots  of  several  illegal  voters,  the  court  below  found  that 
plaintiff  had  received  1,468  and  defendant  1,457  votes,  giving 
to  plaintiff  a  plurality  of  eleven  votes;  hence  this  appeal 

Disposing  now  of  the  questions  as  they  are  presented : 

1.  Appellant  insists  that  the  court  erred  in  admitting  the 
ballots  in  evidence.  This  applies  to  the  returns  of  every  pre- 
cinct in  the  county,  the  claim  being,  that  these  returns  were 
not  properly  and  safely  kept  by  their  legal  custodian,  the 
counly  clerk.  It  is  unnecessary  to  comment  at  length  on  the 
evidence  introduced  upon  this  point.  While  it  is  true  that 
the  county  clerk  might  have  kept  the  ballots  in  a  more  secure 
manner  than  he  did,  yet  it  cannot  be  said  that  the  evidence 
shows  anything  more  than  that  fact,  or  that  it  raises  any 
stronger  inference  than  that,  by  reason  of  this  lesser  measure 
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of  security  the  ballots  might  have  been  more  easily  tampered 
with  than  if  greater  precautions  for  their  safety  had  been 
taken.  It  appears  from  the  evidence  that  the  envelopes  con- 
taining the  ballots  were  in  the  same  condition  as  received  by 
the  clerk, — intact  and  unopened, — and  there  is  no  evidence 
even  raising  a  suspicion  that  they  were  disturbed  or  tampered 
with.  The  lower  court  found  that  they  were  kept  in  sub- 
stantial compliance  with  the  law,  and  admitted  them.  As  said 
in  Tebbe  v.  Smithy  108  Cal.  107:  **So,  too,  when  a  substantial 
compliance  with  the  provisions  of  the  statute  has  been  shown, 
the  burden  of  proof  shifts  to  the  contestee  of  establishing  that» 
notwithstanding  this  compliance,  the  ballots  have  in  fact  been 
tampered  with,  or  that  they  have  been  exiKsed  under  such 
circumstances  that  a  violation  of  them  might  have  taken 
place.  But  this  proof  is  not  made  by  a  naked  showing  that 
it  was  possible  for  one  to  have  molested  them.  The  law  can- 
not guard  against  a  mere  possibility,  and  no  judgment  of  any 
of  its  courts  is  ever  renc'ered  upon  one, 

''When  all  this  has  been  said  it  remains  to  be  added  that 
the  question  is  one  of  fact,  to  be  determined,  in  the  first  in- 
stance, by  the  jury  or  trial  judge ;  and  while  the  ballots  should 
be  admitted  only  after  clear  and  satisfactory  evidence  of  their 
integrity,  yet,  when  they  have  been  admitted,  this  court  will 
not  disturb  the  ruling,  unless  we  in  turn  are  as  well  satisfied 
that  the  evidence  does  not  warrant  it.  In  this  case  we  do  not 
think  the  ruling  was  erroneous.** 

We  think,  too,  that  within  this  rule,  the  evidence  sufficiently 
warranted  the  court  in  admitting  the  vote  of  Woodland  Pre- 
cinct No.  1,  specially  objected  to  by  defendant. 

2.  As  to  illegal  ballots:  Upon  the  contest  the  plainti£F  ob- 
jected to  495  ballots  and  the  defendant  to  328,  and  the  valid- 
ity of  the  rulings  of  the  court  upon  these  objections  is  next 
presented  for  consideration.  The  original  ballots  (excepting 
some  few  instances  where  counsel  apparently  abandoned  their 
objections  and  omitted  them)  by  stipulation  were  transmitted 
to  this  court  for  examination  under  the  objections.  The  num- 
ber so  transmitted  exceeds  seven  hundred,  and  the  objections 
urged  embrace  on  one  side  or  the  other  every  conceivable  ob- 
jection which  could  be  raised.  We  have  examined  the  ballots 
thoroupfhly  and  considered  the  objections  carefully,  and,  stat- 
ing the  result  of   such  consideration  generally,  we  find  that 
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the  court  erred  in  sustaining  objections  made  by  plaintiff  to 
nineteen  ballots  voted  for  defendant  Anderson,  and  in  over- 
ruling thirty-one  objections  of  plaintiff  to  ballots  likewise 
voted  for  defendant;  and  it  erred  likewise  in  sustaining  ob- 
jections of  defendant  to  twenty-eight  ballots  cast  for  plaintiff 
Huston,  and  in  overruling  thirty  objections  of  defendant  to 
ballots  likewise  voted  for  plaintiff.  As  a  result  of  these  errom 
in  sustaining  or  overruling  objections,  the  plaintiff  loses  thirty 
votes  and  gains  twenly-eight;  the  defendant  loses  thirty-one 
votes  and  gains  nineteen  votes,  giving  the  plaintiff  a  gain 
upon  this  appeal  of  ten  votes,  which,  with  the  eleven  majority 
found  in  his  favor  by  the  lower  court,  makes  his  present  ma- 
jority twenty-one. 

It  can  be  of  no  benefit  to  the  legal  profession  to  set  forth 
the  particular  objections  ur^^ed  to  the  ballots  on  either  side. 
They  involve  ik>  novel  questions,  and  under  the  amendment  to 
the  Election  Law  by  the  last  legislature  may  never  arise  again. 
It  may  be  mentioned,  however,  that  the  court  sustained  ob- 
jections upon  both  sides  against  counting  ballots  where  the 
vcter  had  stamped  a  cross  on  the  parallelogram  containing 
the  candidate's  name  after  the  name,  but  not  in  the  square, 
and  had  stamped  a  cross  either  under  or  on  the  words  ''Yes" 
or  ''No"  in  voting  on  constitutional  amendments,  and  not  in 
the  square.  As  the  law  stood  (Pol.  Code,  sec.  1205)  when  this 
election  took  place,  the  law  did  not  require  the  cross  to  be 
stamped  in  the  square,  but  only  after  the  name  of  the  candi- 
date {Tebbe  v.  Smith,  108  Cal.  109),  and  as  to  constitu- 
tional amendments,  against  the  answer  he  desired  to  give.  So 
in  neither  case  was  the  stamps  a  distinguishing  mark.  The 
ballots  were  therefore  valid,  and  should  have  been  counted. 

While  we  do  not  consider  that  any  practical  purpose  can 
be  subserved  by  calling  further  particular  attention  to  any  of 
the  objections  urged,  yet  for  the  benefit  of  counsel  in  the  case 
we  will  mention  those  objections  by  number  which  the  court 
should  have  sustained  or  overruled  on  account  of  the  suffi- 
ciency or  insufficiency  of  the  objections. 

The  court  should  have  sustained  plaintiff's  objections  Nos. 
3,  59,  64,  74,  75,  77,  104,  117,  120,  121,  123,  124,  157,  158,  167. 
176,  184,  185,  194,  215,  225,  237,  241,  251,  252,  258,  275,  278, 
281,  290. 

It  should  have  also  sustained  those  of  defendant  numbered 
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33,  63, 125, 142, 144, 153, 160, 172,  207,  214,  216,  235,  247,  259, 
271,  282,  287,  293,  298,  312,  845,  360,  372,  409,  415,  434,  453, 
468,  471,  475. 

The  following  objections  of  plaintifl  should  haye  been  over- 
ruled:  Nos.  21,  92,  115,  119,  160,  161,  179,  198,  203,  207,  208, 
214,  234,  248,  249,  268,  269,  272,  289.  Likewise  those  of  de- 
f  endant  numbered  10, 19,  20,  29,  50,  80,  89,  92, 159, 163,  165, 
174,  185,  186,  213,  266,  290,  291,  803,  816,  317,  321,  368,  381, 
435,  447,  467,  485. 

The  ballot  numbered  "Deft.  6,^'  which  is  sent  up  here  to 
point  defendant's  objection  of  the  same  number,  is  obviously 
not  the  ballot  to  whidi  he  objected,  or  which  should  have  been 
marked  as  his  exhibit  It  contains  a  vote  in  his  own  favor, 
and  has  nothing  upon  it  rendering  it  in  the  slightest  degree 
open  to  the  objection  he  made  to  it,  or  to  any  other  objection. 
It  is  so  apparent  that  the  wrong  exhibit  was  mariced  and  sent 
up  that  we  pay  no  attention  to  the  objection. 

Defendant's  objection  No.  399,  made  in  the  lower  court, 
was  against  a  ballot  containing  a  vote  in  his  own  favor.  It 
was  overruled  below,  and  he  has  urged  on  this  appeal  that 
the  ruling  was  erroneous.  The  original  objection  was  doubt- 
less through  an  oversight  of  counsel,  but  as  he  has  not  aban- 
doned this  assignment  of  error,  and  presents  it  on  this  appeal, 
and  as  it  is  apparent  that  the  ballot  is  open  to  the  objection  he 
urged  against  it — a  double  cross — ^we  are  compelled  to  pass 
on  it,  and  find  that  his  objection  should  have  been  sustained 
and  the  ballot  rejected — ^though  the  effect  is  to  lose  him  a  vote. 

Although  upon  this  appeal  the  majority  of  the  plaintiff  has 
been  increased,  it  cannot  avail  him  for  the  purpose  of  an 
a£Srmance  of  the  judgment,  because,  in  our  opinion,  the  court 
committed  errors  which  if  not  committed  might  have  had  the 
effect  of  overcoming  this  majority  in  favor  of  defendant,  and 
for  these  errors  a  new  trial  will  have  to  be  ordered. 

These  errors  are  as  follows,  and  were  committed  by  the 
court  in  ruling  as  to  illegal  voters: 

3.  In  that  regard  it  is  insisted  by  appellant  that  the  court 
erred  in  refusing  to  permit  him  to  show,  by  an  inquiry  of 
them,  how  twenty  certain  persons  who  had  voted  at  the  elec- 
tion cast  their  votes  for  the  ofSee  of  district  attorney.  All 
these  persons  had  on  election  day  been,  at  their  request,  as- 
sisted in  marking  their  ballots  by  members  of  the  election 
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board  at  various  predncts,  and  none  of  them  had  made  oath 
on  registering  that  he  was  unable  to  read  or  was  under  any 
physical  disability.  On  the  contrary,  in  addition  to  the  ab- 
sence of  any  statement  of  the  existence  of  physical  disability, 
it  appeared  from  their  affidavits  of  registration  that  they  could 
all  read  and  mark  their  ballots,  except  a  voter,  Puke,  who  in 
his  affidavit  swore  that  he  could  not  read  the  constitution  in 
the  English  language,  but  could  mark  his  ballot 

The  law  provides  (PoL  Code,  sec  1208}  the  conditions  un- 
der which  voters  who  are  unable  to  read,  or  are  suffering  from 
physical  disabilily,  may  have  assistance  in  marking  their  bal- 
lots. It  declares  that  ''When  it  appears  from  the  register  that 
any  elector  has  declared  under  oath,  when  he  registered,  that 
he  cannot  read,  or  that  by  reason  of  physical  disability  he 
is  unable  to  mark  his  ballot,  he  shall,  upon  request,  receive 
the  assistance  of  two  of  the  officers  of  election  of  different 
political  parties,  in  the  marking  thereof,  to  be  chosen  as  fol- 
lows:*^ etc 

It  will  be  observed  from  the  reading  of  this  section  that  it 
is  only  when  it  appears  ''from  the  register  that  the  elector 
declared  under  oath  when  he  registered  that  he  could  not  read, 
or  was  physically  disabled  from  marking  his  ballot,''  that  he 
shall  receive  assistance 

The  existence  of  those  matters  which  shall  entitle  a  voter  to 
assistance  are  required  to  appear  in  his  affidavit  of  registra- 
tion (PoL  Code,  sec  1096),  and  these  affidavits  constitute  the 
prednet  register  to  be  used  by  the  election  board  upon  election 
day. 

It  will  be  found  that  the  test  provided  for  in  secticm  1208 
is  the  only  one  contained  in  the  election  law  for  determining 
whether  a  voter  shall  be  given  assistance  or  not,  and  it  pro- 
vides the  only  condition  upon  which  assistance  can  be  ex- 
tended. No  other  test  is  provided  for,  and  no  other  test  is 
permissible  When  the  law  has  designated  a  condition  under 
which  a  right  may  be  exercised,  it  is  necessary  to  a  valid  exer- 
cise of  that  right  that  such  condition  should  exist  This  con- 
clusion is  strengthened  when  we  take  into  consideration 
previous  legislation  upon  this  subject 

When  section  1208  of  the  Political  Code  was  first  adopted 
it  provided  that  "any  elector  who  declares  under  oath  to  the 
presiding  election  officer  that  he  cannot  read,  and  that  by 
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reason  thereof,  or  by  reason  of  physical  disability,  he  is  unable 
to  mark  his  ballot,  shall,  upon  request,  receive  the  assistance 
of  any  one  of  the  election  oflScers  he  may  choose  in  the  mark- 
ing thereof,"  etc.     (Stats.  1891,  p.  175.) 

This  section  was  amended  in  1893  (Stats.  1893,  p.  307),  bat 
was  not  disturbed  as  to  the  oral  oath. 

In  1895  the  section  was  amended  into  the  present  form, 
which  abolished  the  right  theretofore  accorded  to  the  voter 
of  making,  when  he  presented  himself  to  vote,  an  oral  oath  of 
his  inability  to  read,  or  of  physical  disability  which  prevented 
his  marking  his  ballot,  and  requiring  these  facts  warranting 
his  assistance  to  appear  in  his  affidavit  of  registration  which 
would  be  in  the  precinct  register  in  the  hands  of  the  election 
board,  and  an  examination  of  which  by  them  would  con- 
clusively determine  his  right  under  the  law  to  assistance  when 
he  applied  for  it. 

If  an  examination  of  the  voter's  affidavit  in  the  precinct 
register  is  not  the  exclusive  method  of  ascertaining  his  right 
to  assistance,  then  the  only  other  way  he  would  be  entitled 
to  it  would  be  by  a  simple  request  for  it,  or  upon  an  oral  oath 
establishing  his  necessity  for  it,  made  when  he  appeared  to 
vote.  Now,  it  cannot  be  claimed  that  either  of  these  methods 
are  provided  for  in  the  Election  Law.  No  one  would  seriously 
contend  that  he  would  be  entitled  to  it  on  a  simple  request, 
and  if  his  oral  oath  was  to  be  accepted  (which  was  not  even 
administered  to  any  of  these  persons  whose  votes  are  here  in 
question),  why  did  the  legislature  adopt  the  idle  ceremony  of 
repealing  the  only  provision  of  law  which  ever  accorded  it  to 
him,  and  substituting  his  affidavit  of  registration  as  sole  evi- 
dence of  itt 

We  are  satisfied  from  the  language  of  the  section,  and  in 
view  of  the  previous  legislation,  that  the  legislature  intended 
that  the  test  of  a  voter's  right  to  assistance  should  appear  on, 
and  be  determined  by,  an  examination  of  the  register  by  the 
election  officers  (the  affidavits  of  registration  which  consti- 
tute the  precinct  register),  and  that  by  amending  the  law 
which  previously  extended  the  right  to  make  oral  oath  so  as  to 
require  the  necessary  facts  to  appear  in  the  affidavit  of  regis- 
tration, that  this  latter  method  was  intended  by  the  legisla- 
ture to  be  exclusive,  and  that  the  provision  is  mandatory. 

We  are  mindful  that  cases  mav  arise  where  the  voter  be- 
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tween  the  day  of  final  registration  and  the  day  of  election  may 
become  so  physically  incapacitated  as  to  be  unable  to  mark 
his  ballot,  and  as  such  fact  could  not  appear  on  the  register, 
under  the  view  we  hold  of  the  section,  he  could  not  be  per- 
mitted to  vote.  What  the  rights  of  a  voter  under  such  cir- 
cumstances would  be, — whether  (the  law  having  failed  to 
make  provision  for  such  a  contingency,  and  only  contemplat- 
ing that  the  disabilities  existing  at  the  time  of  registration 
should  appear  in  the  affidavit  of  registration)  the  voter  would 
be  entitled  to  assistance  upon  taking  an  oath  before  the  board 
of  election, — is  a  matter  not  here  involved,  because  it  appears 
from  the  evidence  that  all  the  persons  whose  votes  the  appel- 
lant challenges  as  illegal  suffered  from  the  disabilities  which 
they  claimed  on  the  day  of  election  entitled  them  to  assistance 
when  they  made  their  affidavits  of  registration. 

We  think  these  votes  were  illegal,  and  that  the  court  erred 
in  refusing  to  allow  appellant  to  inquire  how  the  parties  de- 
positing them  voted. 

Upon  the  general  proposition  of  the  illegality  of  these  votes 
attention  is  directed  to  the  cases  of  Tebbe  v.  Smith,  108  Gal. 
113;  Patterson  v.  Hanley,  136  Cal.  275,  and  Summerson  v. 
Schilling,  94  Md.  591. 

Evidence  was  taken  upon  the  trial  over  appellant's  objec- 
tion which  showed  that  these  persons  whose  votes  were  chal- 
lenged as  illegal  were  in  fact  on  the  date  of  their  registration 
either  unable  to  read  or  by  reason  of  physical  disability  un- 
able to  mark  their  ballots. 

As  the  law,  however,  does  not  leave  the  question  of  the  right 
of  the  voter  to  assistance  to  be  determined  by  the  court  when 
the  legality  of  such  vote  is  challenged  upon  a  contest,  but 
requires  the  voter's  right  to  assistance  to  appear  from  his 
affidavit  as  set  forth  in  the  precinct  register,  the  court  erred 
in  refusing  to  permit  appellant  to  question  these  parties  as  to 
how  they  voted. 

In  order  to  avoid  any  question  upon  a  new  trial  as  to  the 
identity  of  these  illegal  voters,  we  give  their  names  as  appear- 
ir.g  from  the  record  (omitting  their  initials).  They  are 
Austin,  Nickell,  Alexander,  Jones,  Wilger,  Pulze,  Washa- 
baugh,  Hill,  Gibson,  Brannigan,  Olsen,  Harrington,  Valine, 
Rose,  Peters,  Sacramento,  La  Montague,  Angelo,  Thomas^ 
Adams,  and  Hiller. 

CXLV.  Cal— 22 
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As  to  additional  illegal  voters  the  court  also  erred  in  refus- 
ing to  permit  the  defendant  to  show  how  they  had  voted  for 
district  attorney.  The  evidence  concerning  these  voters  was, 
that  the  county  clerk  had  appointed  one  F.  B.  Edson,  who  was 
engaged  in  a  mercantile  business  with  his  brother,  T.  W.  Ed- 
son,  at  Knight's  Landing,  as  a  deputy  clerk  to  attend  to  the 
registration  of  voters  in  the  election  precinct  of  Enight*s 
Landing. 

During  the  absoice  of  F.  B.  Edson,  the  deputy  registration 
clerk,  in  the  mountains,  certain  electors  came  to  the  store  to 
bo  registered  for  the  purpose  of  a  parly  primary.  Their  reg- 
istrations were  made  out  by  T.  W.  Edson,  who  signed  the 
name  of  his  brother  thereto  as  deputy  clerk,  writing  under 
that  signature,  as  evidence  of  his  action,  ''per  T.  W.  E."  T. 
W.  Edson  was  not  a  deputy  clerk,  and  no  other  registration 
oi.  these  persons  was  had.  These  parties  were  never  legally 
registered,  and  their  votes  were  illegal.  It  is  contended  by 
plaintiff  that  their  registrations  were  taken  before  a  de  facto 
officer,  and  were  valid.  Conceding  that  if  so  taken  before  a 
de  facto  officer,  th^  would  be  valid,  still  T.  W.  Edson  was  not 
a  de  facto  officer.  A  de  facto  officer  is  one  who,  though  not 
authorized  by  law  to  act  in  the  official  capacity  he  assumes,  yet 
claims  to  be  so  authorized,  and  in  fact  does  act  as  an  officer. 
T.  W.  Edson  claimed  no  right  to  act  as  deputy  clerk ;  nor  did 
he  pretend  to  be  such;  neither  was  he  reputed  to  be  a  deputy 
clerk.  In  fact  he  did  not  in  these  registrations  assume  to  act 
as  a  deputy,  but  simply  as  a  substitute  for  his  brother,  whose 
name  he  signed  as  the  deputy,  '^per  T.  W.  E.'^  as  his  reprv 
sentative. 

Any  individual  in  possession  of  blank  affidavits  for  regis- 
tration could  have  prepared  them  in  the  same  manner,  and 
the  same  claim  could  as  well  be  insisted  on  to  sustain  their 
validity. 

As  section  1083  of  the  Political  Code  stood  prior  to  its 
amendment  in  1899,  the  law  required,  in  order  to  entitle  an 
elector  to  vote,  only  that  his  ''name  shall  be  enrolled  upon 
tiie  great  register  of  the  county.''  The  law  then,  as  now,  re- 
quired an  affidavit  of  registration  to  be  made  by  the  voter,  but, 
prior  to  the  amendment,  facts  contained  in  the  affidavit  were 
enrolled  upon  the  great  register,  and  the  entry  of  the  elector's 
name  in  the   great  register  was  the  evidence  of  his  right  to 
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vote.  The  affidavit  was  no  part  of  the  register.  The  amend- 
ment of  this  section  in  1899  changed  this.  It  is  no  longer  pro- 
vided that  the  test  of  the  right  of  an  elector  to  vote  shall  be 
determined  by  his  enrollment  on  the  great  register,  but  an 
entirely  different  test  is  provided,  which  now  is,  that  he  ''shall 
have  conformed  to  the  law  governing  the  registration  of  vot- 
ers." And,  as  the  law  now  requires  that  the  affidavits  of 
registration  themselves  shall  constitute  the  precinct  register 
upon  which  an  elector  is  entitled  to  vote,  it  is  essential,  in 
order  to  so  entitle  him,  that  there  should  be  a  strict  compli- 
ance with  the  law  to  the  extent,  at  least,  that  his  affidavit  for 
registration  should  be  made  before  either  a  de  jure  or  de  facia 
officer.  These  illegal  voters  were  Beddington,  Faulk,  Roberts, 
Jenkins,  and  William  Adams. 

It  is  insisted  by  defendant  that  certain  other  persons  were 
illegal  voters  by  reason  of  non-residence  in  the  precincts  in 
which  they  voted,  and  that  the  court  erred  in  not  sustaining 
his  inquiry  as  to  how  they  voted. 

Residence  is  a  question  of  fact  in  which  the  intention  of  the 
party  enters  as  an  important  element,  and  when  the  court  has 
found  upon  the  matter  such  finding  will  not  be  disturbed  un- 
less it  appears  that  there  is  an  absence  of  evidenoe  to  support 
it.  We  find  no  such  condition  in  the  record.  There  was  evi- 
dence including  the  declared  intention  of  all  the  parties  upon 
the  subject,  from  which  the  court  was  warranted  in  finding 
that  they  all  resided  in  the  precincts  where  th^  voted,  and 
this  finding  concludes  us  from  reviewing  the  matter.  This 
applies  to  the  finding  by  the  court  upon  all  claims  of  residence 
or  non-residence  in  precincts  which  are  urged  by  either  parly 
upon  this  appeaL 

There  is  nothing  in  defendant's  contention  that  certain 
electors  were  illegally  registered.  This  claim  is  based  on  the 
fact  that  after  certain  voters  had  registered,  it  was  ascer- 
tained that  the  affidavits  of  registration  contained  incorrect 
designations  of  their  voting  precincts,  and,  at  their  request, 
or  at  the  suggestion  of  the  outside  deputy  registration  clerks, 
who  had  registered  them,  but  were  in  doubt  at  the  time  as  to 
the  lines  of  the  various  precincts,  and  in  some  instances  from 
his  own  knowledge,  that  the  names  of  the  precincts  inserted 
were  not  correct,  the  county  clerk  corrected  them  by  inserting 
the  proper  precinct  names.    All  these  voters  in  fact  actually 
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resided,  when  they  registered,  in  the  precincts  represezrted  hy 
the  correction.  That  the  wrong  precincts  were  originally 
designated  was  clearly  a  mistake  on  the  part  of  the  deputy 
registration  officers,  or  of  the  voters  themselves,  and  the  cor- 
rection was  simply  to  conform  to  the  fact,  and  made  long 
before  the  time  for  registration  expired.  Under  these  cir- 
cumstances the  corrections  were  properly  made,  and  did  not 
affect  the  validity  of  the  registration. 

Nor  is  there  any  merit  in  defendant's  claim  that  one  Mars- 
ton  was  an  illegal  voter.  His  formal  affidavit  for  registration 
signed  by  him  was  in  the  precinct  register,  but  there  was  no 
jurat  of  the  county  clerk  thereto  showing  that  he  had  in  fact 
been  sworn.  The  evidence  shows  that  Marston  went  to  the 
county  clerk's  office  to  be  registered,  that  the  county  clerk 
himself  prepared  his  affidavit,  and  while  Marston  does  not 
remember  whether  he  took  an  oath  before  making  it  or  not, 
he  understood  that  he  was  making  an  affidavit.  The  clerk  did 
not  remember  whether  the  oath  was  administered  or  not,  but 
testified  that  it  was  usual  for  himself  and  deputies  to  swear 
the  voters  when  they  registered  them.  Ab  it  is  made  the  itatj 
of  the  clerk  and  deputies  to  administer  the  oath  to  parties 
applying  for  registration,  and  as  the  affidavit  was  inserted 
by  the  clerk  in  the  precinct  register  as  that  of  a  person  en- 
titled to  vote,  the  court  was  justified  in  presuming  that  the 
clerk  discharged  his  duty  and  administered  the  necessary  oath, 
but  neglected  certifying  the  fact.  An  elector  is  not  required 
to  see  that  the  county  clerk  certifies  his  registration  affidavit, 
and  when  he  has  done  all  that  the  law  requires  of  him  to  effect 
registration,  he  cannot  be  deprived  of  his  vote  by  the  failure 
of  the  clerk  to  perform  his  duty. 

We  have  now  disposed  of  all  the  points  raised  on  this  ap- 
peal by  either  party,  and  from  what  we  have  said,  the  judg- 
ment of  the  lower  court  must  be  reversed  and  a  new  trial 
granted. 

It  only  remains  to  determine  to  what  extent  the  lower  court 
should  proceed  upon  such  new  trial. 

As  all  the  exceptions  of  both  parties  to  the  action  of  tke 
lower  court  in  the  reception  or  rejection  of  ballots  are  tpre- 
sented  in  the  record,  and  this  court  has  passed  upon  them  and 
determined  upon  review  that,  from  the  legal  ballots  east,  the 
plaintiff  has  a  majority  of  twenty-one  votes,  this  determina- 
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tion  is  final,  and  upon  a  new  trial  the  lower  court  and  the 
parties  shall  be  confined  to  ascertaining  how  the  persons 
who  we  have  determined  were  illegal  voters  voted  for  the 
office  of  district  attorney,  and  npon  a  basis  of  twenty-one 
majority  in  favor  of  plaintiff  ascertained  by  ns  from  the  legal 
votes  cast,  determine  from  the  evidence  of  such  illegal  voters 
whether  this  majority  is  lessened,  equaled,  or  overcome,  and 
render  a  judgment  accordingly. 

The  judgment  is  reversed  and  a  new  trial  ordered,  limited 
to  the  extent  that  we  have  above  indicated. 

McFarland,  J.,  Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 

ANGELLOTTI,  J.,  dissenting. — ^I  am  unable  to  concur  in 
the  judgment  of  reversal 

I  concur  in  the  opinion,  except  as  to  the  portions  thereof 
relating  to  assisted  voters  and  to  the  voters  whose  purported 
affidavits  were  taken  by  T.  W.  Edson. 

The  first  class  numbered  twenty  and  the  second  class  five. 
I  am  not  prepared  to  say  that  the  twenty  assisted  voters  were 
not  illegal  voters  but  in  the  view  I  take  of  the  case  it  is  un- 
necessary to  determine  whether  or  not  th^  were. 

By  the  recount  plaintiff  has  twenty-one  majority.  Assum- 
ing all  of  the  assisted  voters  to  have  been  illegal  voters,  and 
that  they  all  voted  for  him,  he  would  still  have  a  majority  of 
one  after  the  deduction  of  their  votes. 

To  reverse  the  judgment  it  is  therefore  essential  to  hold,  as 
does  the  majority  opinion,  that  the  five  voters  whose  so-called 
affidavits  were  taken  by  T.  W.  Edson  were  also  illegal  voters. 
I  cannot  concur  in  this  conclusion. 

The  evidence  showed  that  each  of  these  voters  had  resided 
in  the  precinct  for  over  twenty  years,  and  had  voted  in  that 
precinct  before.  There  is  no  claim  that  they  did  not  pofssess 
all  of  the  qualifications  of  electors  as  prescribed  by  the  con- 
stitution. (Const.,  art.  II,  sec.  1.)  They  were  electors  of 
the  precinct.    (Bergevin  v.  Curtz,  127  Cal.  86.) 

The  objection  is  not  that  these  voters  were  not  electors  of 
the  precinct  in  which  they  voted,  but  that  they  had  not  '^con- 
formed to  the  law  governing  the  registration  of  voters," 
which  is  by  section  1083  of  the  Political  Code,  as  amended  in 
1899,  made  a  condition  precedent  to  the  right  of  an  elector 
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to  exercise  the  privilege  of  voting.  It  is  well  established  that 
the  legislature  may  make  reasonable  regulations  for  the  regis- 
tration of  voters,  for  the  purpose  of  providing  "a  means 
whereby  the  elector  who  is  entitled  to  vote  may  be  known  by 
having  his  name  enrolled  upon  an  authentic  list^^'  and  that 
it  may  require  electors  to  comply  therewith  as  a  condition 
precedent  to  voting. 

The  validity  of  the  provision  of  section  1083  of  the  Political 
Code  relied  on  by  defendant  is  not  therefore  to  be  doubted, 
but  that  provision  means  no  more  than  that  the  elector  shall 
have  in  good  faith  procured  his  registration  as  an  elector,  so 
that  his  name  appears  upon  the  authentic  list  provided  by  Law. 

This  had  been  done  in  the  case  at  bar.  It  is  not  claimed 
that  the  names  of  these  five  voters  were  not  entered  upon  the 
great  register  of  the  county  kept  in  the  office  of  the  county 
clerk  (Pol.  Code,  sees.  1094-1096),  and  what  purported 
to  be  the  affidavits  used  for  the  purpose  of  procuring  their 
r^istration  (Pol.  Code,  sec.  1103)  were  contained  in  the  book 
of  affidavits  delivered  by  the  county  clerk  to  the  board  of 
election  of  the  precinct,  to  be  used  as  the  register  at  such 
election.    (Pol.  Code,  sec.  1116.) 

The  purported  affidavits  signed  by  the  voters  were,  on  their 
face,  without  fault,  the  **Per  T.  W.  E.''  referred  to  in  the 
majority  opinion  having  been  stricken  out  in  the  office  of 
the  county  clerk,  and  they  had  been  received  by  that  officer 
as  sufficient  affidavits  for  the  purpose  of  registration. 

The  real  objection  is  that  the  statements  of  the  voters,  for- 
warded by  their  procurance  to  the  office  of  the  clerk  for  the 
purpose  of  obtaining  registration,  had  not  in  fact  been  sworn 
to  by  them  before  the  county  clerk  or  any  of  his  deputies. 

The  provision  that  no  name  shall  be  entered  upon  the  reg- 
ister of  the  clerk  except  upon  an  affidavit  made  before  the 
clerk  or  one  of  his  deputies  is  directed  entirely  to  the  county 
clerk  (Pol.  Code,  sec.  1097;  State  v.  Lattimare,  120  N.  C. 
426^),  and  while  the  clerk  should  not  register  an  applicant 
without  such  an  affidavit  being  made,  and  while  perhaps  a 
registration  made  without  the  prerequisite  of  a  sufficient  affi- 
davit might  be  canceled  at  the  suit  of  any  person  as  having 
been  illegally  made  (Pol.  Code,  sec.  1109),  the  registration 
is  not  void. 

168  Am.  St.  Bep.  707. 


Digitized  by  VjOOQIC 


Nov.  1904.]  Huston  v.  Anderson.  843 

In  Davis  v.  O^Berry,  93  Md.  708,  it  was  held,  in  a  proceed- 
ing to  Iiaye  a  name  erased  from  the  registration-book,  that  a 
complete  answer  to  the  showing  that  the  yoter  had  not  been 
sworn  as  required  hj  law  would  be  made  by  a  showing  that 
the  yoter  in  fact  possessed  aU  of  the  qualifications  which 
would  entitle  him  to  be  registered. 

In  State  y.  Lattimore^  120  N.  G.  426,^  it  was  held  that  where 
an  elector's  name  appeared  on  the  registration-book,  he  had  a 
right  to  yote,  whether  he  had  been  sworn  prior  to  registration 
as  required  by  law  or  not 

In  TuUos  y.  Lane,  45  La.  Ann.  333,  it  was  held  that  where 
the  registration  had  been  carried  on  under  verbal  authority 
from  the  registrar  by  persons  not  having  legal  authority  so  to 
do,  voters  actually  entitled  to  vote  could  not  after  an  election 
be  deprived  of  their  constitutional  right  to  have  participated 
therein,  by  the  simple  fact  of  itself  that  the  person  who  reg- 
istered them  was  not  legally  authorized  so  to  do.  (See,  also, 
McCrary  on  Elections,  4th  ed.,  sec.  140.) 

No  case  has  been  cited,  and  I  have  been  unable  to  find  any, 
where  a  person  who  was  in  fact  entitled  to  vote  if  registered, 
and  whose  name  was  enrolled  on  the  register,  and  who  was 
allowed  to  vote,  had  been  held  after  the  dection  to  have  been 
an  illegal  voter,  simply  for  the  reason  that  there  was  some 
irregularity  or  informality  in  the  method  by  which  he  was 
roistered. 

The  majority  opinion  appears  to  concede  that  under  the 
law  as  it  stood  prior  to  the  amendments  of  1899,  a  vote  cast 
by  such  a  person  would  have  been  a  legal  vote.  I  cannot  see 
that  there  has  been  any  material  change  made  in  this  regard 
by  such  amendments. 

Van  Dyke,  J^  and  Shaw,  J.,  concurred  in  the  dissenting 
opinion. 


1 5S  Am.  St  Bep.  707. 
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[8.  F.  No.  3974k.     In  Bank.— November  12,  1904.] 

U^RY  FLOYD  McADOO  et  al.,  Petitioners,  v.  M.  S.  SATRB, 
Judge  of  Superior  Court  of  Lake  County,  Bespondent 

TiusT  UNDBB  Will — Jubisdigtion — ^Detxbionatiom  of  Bights — ^Tsbio- 
NATiOM  or  Tbusi^-Powsb  to  Ordjeb  Property  Dslivxrsd. — Inde- 
pendent of  the  necessity  to  determine  who  are  interested  as  bene- 
ficiaries under  a  trust  created  bj  wiU,  arising  from  a  dispute  over 
specific  items  of  an  account  rendered  by  the  trustees,  or  over  the 
right  to  contest  the  same,  the  superior  court  having  jurisdiction 
over  the  trust,  under  section  1699  of  the  Code  of  Civil  Proeediire, 
has  general  power,  upon  final  settlement  at  the  termination  of  the 
trust,  to  declare  it  terminated,  and  to  dispose  of  the  entire  mattw 
of  the  trust,  by  determining  who  is  entitled  to  the  property,  and 
directing  the  tnutees  to  turn  it  over  to  the  person  or  persons 
entitled  thereto. 

Id. — ^Nature  of  Jurisdiction.— Jurisdiction  for  a  certain  purpose  neces- 
sarily includes  authority  to  do  all  things  necessary  to  aeeompUah 
that  purpose  which  can  be  done  by  the  means  afforded. 

Ld.— Nature  of  Accoumtino  bt  Trustees — ^Disposition  of  Trust 
Property. — Trustees  who  have  the  possession  of  trust  property, 
under  the  terms  of  the  instrument  creating  the  trust,  are  chargeable 
in  their  accounts  with  the  whole  of  the  estate  committed  to  them, 
and  they  have  not  fully  accounted  until  the  entire  estate  is  finally 
disposed  of,  and  they  wiU  remain  subject  to  be  called  to  aeeornt 
until  this  is  done  and  the  trust  is  fully  executed  and  the  trustees 
are  entitled  to  their  discharge. 

I». — Duty  of  Court. — The  court  hae  the  power,  under  section  1699  of 
the  Code  of  Civil  Procedure,  and  it  is  its  duty  wherever  the  power 
is  invoked,  to  ascertain  who  is  entitled  to  the  trust  estate  already 
delivered  by  the  trustees,  and  also  that  which  yet  remains  to  be 
delivered,  and  to  make  such  orders  as  may  be  necessary  to  enable 
the  trustees  to  make  final  settlement  with  the  beneficiary  in  safety 
and  so'iure  a  final  settlement  of  his  account  which  will  entitle  him 
to  a  discharge. 

Ltf  —Prohibition — Bemedy  by  Appeal. — The  writ  of  prohibition  will 
not  lie  to  prevent  action  by  the  court,  on  the  ground  that  the 
trustees  had  failed  to  comply  with  the  provision  of  law  requiring 
them  to  name  the  beneficiaries  in  their  report,  nor  on  the  ground 
of  anticipation  of  error  by  the  court  in  ordering  the  property  de- 
livered to  one  who  claims  under  the  will  of  a  deceased  beneficiaiy 
hut  ore  the  time  for  contest  of  the  will  has  expired,  there  being  a 
Huilicieut  remedy  by  appeal  in  each  case. 

APPLICATION  for  Writ  of  Prohibition  to  the  Judge  of 
iro  Superior  Court  of  Lake  County.    M.  S.  Sayre,  Judga 
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The  facts  are  stated  in  the  opinion  of  the  court 

Magnire,  Lindsay  &  Wyckoff,  and  Honz  &  Barrett,  for 
Petitioners. 

Bishop,  Wheeler  &  Hoefler,  Charles  S.  Wheeler,  and  John 
F.  Davis,  for  Respondent. 

SHAW,  J. — This  is  an  application  for  a  writ  of  prohibition 
to  prevent  the  defendant,  as  judge  of  the  superior  court  of 
Lake  county,  from  making  an  order  declaring  the  trust  ter- 
minated and  directing  certain  testamentary  trustees  to  pay 
over,  convey,  and  deliver  the  trust  property  to  the  benefi- 
ciaries. 

The  facts  are  substantially  as  follows:  Upon  the  final  set- 
tlement of  the  estate  of  Cora  Lyons  Floyd  a  large  amount  of 
property  was  distributed  to  certain  trustees  in  trust  to  hold 
the  same  during  the  lifetime  of  the  daughter  of  deceased,  to 
maintain  and  support  the  daughter  during  her  life  out  of  the 
income,  and  upon  her  death  to  pay  over  and  deliver  the  same 
to  the  descendants  of  the  daughter,  or,  if  there  were  no  de- 
scendants, to  such  person  as  the  daughter  should  by  will 
appoint,  or,  failing  such  apjwintraent,  to  the  petitioners 
herein.  The  daughter  died  on  February  11,  1904,  leaving  no 
descendants.  A  document  purporting  to  be  her  last  will, 
whereby  she  bequeathed  and  devised  all  her  estate  to  her  hus- 
band, Milos  Mitrov  Gopcevic,  was  admitted  to  probate  in  the 
superior  court  of  San  Francisco  County  on  March  9,  1904. 
In  April,  1904,  the  trustees  filed  an  account  and  report  of 
the  trust  in  the  superior  court  of  Lake  County,  entitled  **In 
the  Matter  of  the  Estate  of  Cora  Lyons  Floyd,  deceased,"  in 
which,  in  addition  to  a  statement  of  their  account  and  an 
inventory  of  the  trust  property,  they  alleged  the  marriage  of 
the  daughter  to  Gopcevic  on  October  6,  1903,  her  subsequent 
residence  in  San  Francisco,  her  death  there  without  issue, 
and  that  she  left  a  will  which  had  been  admitted  to  probate. 
The  account,  due  notice  having  been  given  in  the  mean  time, 
came  on  for  hearing  on  May  13,  1904.  On  that  day  the  ex- 
ecutors of  the  will  of  the  daughter  and  Gopcevic,  the  surviv- 
ing husband,  filed  an  answer  to  the  account  and  report  of  the 
trustees.  The  answer  states  the  befiuo>t  and  devise  by  the 
daughter  to  Gopcevic,  her  husband,  alleges  that  by  virtue 
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thereof  all  the  property  of  the  trust  vested  in  said  Qox)cevic 
(Ciy.  Code,  sec.  1330),  and  asks  an  order  declaring  the  trust 
at  an  end  and  directing  the  trustees  to  pay  oyer,  eonv^,  and 
deliver  the  property  to  him. 

The  cause  thus  presented  was  submitted  to  the  court,  and 
the  respondent,  as  judge  of  said  superior  court,  was  about  to 
determine  the  matters  involved  in  the  account  and  declare  the 
balance  due,  and  was  considering  whether  or  not  the  court 
had  jurisdiction  in  that  proceeding  to  determine  who  was 
entitled  to  the  property  and  to  order  the  trustees  to  pay  over, 
convey  and  deliver  the  trust  properly  to  the  person  or  per- 
sons entitled  thereto.  The  purpose  of  the  proceeding  in  this 
court  is  to  prevent  the  lower  court  from  proceeding  to  do 
anything  more  than  to  settle  and  declare  the  balance  due  on 
the  account 

There  is  thus  presented  the  question  whether  or  not  section 
1699  of  the  Code  of  Civil  Procedure  confers  upon  the  superior 
court,  in  the  settlement  of  a  trustee's  account  in  the  proceed- 
ing there  established  for  that  purpose,  jurisdiction  to  ascer- 
tain and  determine  who  are  the  persons  entitled  to  the  trust 
property,  and,  upon  the  final  account,  to  direct  the  trastee 
to  deliver  the  property  to  such  persons  in  settlement  of  the 
trust,  or  to  approve  and  confirm  such  delivery  if  already  made 
by  the  trustee.  The  respondent  contends  that  the  court  may 
in  that  proceeding  do  all  these  things.  The  petitioners  claim 
that  the  power  of  the  court  is  exhausted  when  it  has  adjusted 
all  disputes  as  to  the  correctness  of  any  items  of  the  account 
and  has  allowed  compensation  and  expenses  to  the  trustee  and 
declared  the  balance  due. 

Upon  consideration  of  the  questions  usually  involved  in 
the  settlement  of  the  accounts  of  trustees  of  any  class  of 
trusts,  it  is  apparent  that  the  court  having  jurisdiction  of  the 
matter  of  such  settlement^  even  if  its  functions  be  limited  to 
the  mere  ascertainment  of  a  balance,  must  frequently  be 
called  on  to  determine  who  is  entitled  to  the  property.  One 
who  has  no  interest  in  the  trust  has  no  standing  in  court  to 
assail  the  account  presented  by  the  trustees,  nor  to  move  the 
court  to  require  an  account  of  them.  The  section  in  question 
gives  the  right  to  apply  for  an  order  on  the  trustees  for  an 
account,  exclusively  to  the  beneficiary  or  his  guardian.  Even 
if  this  provision  were  omitted,  such  right  would  still  be  lim- 
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ited  to  those  having  some  interest  in  the  trust  or  in  the  trust 
property.  The  trustee,  then,  has  the  right,  when  an  account 
presented  hy  him  is  attacked  by  objections  at  the  hearing,  or 
when  he  is  cited  to  appear  and  render  an  account^  to  make  the 
preliminary  objection  that  the  person  who  thus  invokes  the 
action  of  the  court  with  respect  to  the  trust  has  himself  no 
interest  in  the  property,  and  hence  cannot  be  heard  to  make 
his  objection  or  demand  an  accounting.  This  objection  of  the 
trustee  may  be  disputed,  and  thereupon  the  court  must  deter- 
mine whether  or  not  such  party  is  the  beneficiaiy,  or  is  inter- 
ested in  the  trust.  So,  also,  there  may  be,  as  in  this  case,  two 
or  more  parties  each  claiming  to  be  beneficiaries.  In  such  a 
case  the  trustee  may  be  justly  entitled  to  credits  if  one  of 
these  parties  is  the  real  beneficiary,  which  he  could  not  have 
if  the  other  was  the  party  interested.  The  account  cannot  be 
settled  without  a  determination  of  the  question  as  to  which 
party  is  entitled.  Considered  as  a  mere  matter  of  power, 
therefore,  the  court  must  have  the  authority  in  such  a  pro- 
ceeding, whenever  the  necessity  properly  arises,  to  determine 
who  are  the  persons  entitled  as  beneficiaries. 

But  the  precise  question  here  involved  is  whether  or  not, 
independent  of  any  necessity  arising  from  a  dispute  over  spe- 
cific items  of  the  account,  or  over  the  right  to  contest  the 
same,  the  court  has  a  general  power,  upon  final  settlement  at 
the  termination  of  the  trust,  to  disxx>se  of  the  entire  matter  of 
the  trust  by  determining  who,  by  the  terms  of  the  trust,  is 
entitled  to  the  property,  and  directing  the  trustees  to  turn 
over  the  same  to  such  person.  The  decision  of  this  question 
depends  on  the  effect  to  be  given  to  the  language  of  section 
1699  of  the  Code  of  Civil  Procedure.  That  section  declares 
that:  '^ Where  any  trust  has  been  created  by  or  under  any 
will  to  continue  after  distribution,  the  superior  court  shall  not 
lose  jurisdiction  of  the  estate  by  final  distribution,  but  shall 
retain  jurisdiction  thereof  for  the  purpose  of  the  settlement 
of  accounts  under  the  trusts."  It  also  provides  that  such 
testamentaiy  trustee  may  during  the  continuance  of  the  trust, 
or  at  its  termination,  "render  and  pray  for  the  settlement  of 
his  accounts  as  such  trustee,  before  the  superior  court  in 
which  the  will  was  probated,  and  in  the  manner  provided  for 
the  settlement  of  the  accounts  of  executors  and  adminis- 
trators.''   Further  provision  is  made  for  notice  to  be  given 
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of  the  hearing,  and  for  citation  to  compel  the  trustee  to  ac- 
count, but  these  provisions  are  not  important  to  the  present 
question. 

Jurisdiction  for  a  certain  purpose  necessarily  includes  au- 
thority to  do  all  things  necessary  to  accomplish  that  purpose, 
which  can  be  done  by  the  means  afforded.  Every  trustee  who, 
by  the  terms  of  the  instrument  creating  the  trust,  has  pos- 
session or  control  of  the  trust  property  is  chargeable  in  his 
accounts  with  the  whole  of  the  estate  thus  committed  to  his 
hands.  Aside  from  his  allowances  for  compensation  and  ex- 
penses, he  cannot  in  his  account  obtain  credit  against  this 
charge  except  as  he  may  dispose  of  the  trust  property  to  a 
beneficiary  in  the  lawful  execution  of  the  trust,  in  which  case 
he  is  entitled  to  credit  thereon  for  the  property  so  disposed 
of,  and  when  he  has  thus  disposed  of  it  all  his  account  then 
stands  balanced,  and  then  only  has  he  fully  accounted  and 
become  entitled  to  his  discharge.  He  may,  if  he  chooses,  exer- 
cise his  own  judgment  as  to  the  beneficiary,  and,  upon  the 
♦■termination  of  the  trust,  deliver  the  property  to  such  person 
before  presenting  his  accounts  for  settlement,  or  he  may  pre- 
sent his  account  for  compensation  and  expenses  and  obtain 
settlement  to  that  extent  before  proceeding  to  make  settle- 
ment with  the  beneficiary,  and  then  present  for  settlement  a 
supplementary  account  for  the  balance.  But  in  either  case 
he  has  not  fully  accounted  until  he  has  thus  disposed  of  the 
entire  estate,  and  he  will  remain  subject  to  be  called  on  to 
account  until  this  is  done  and  until  the  court  having  juris- 
diction of  the  accounts  has,  upon  a  hearing,  declared  the  ac- 
count correct  and  the  trust  fully  executed.  The  object  of 
the  section  under  consideration  was  to  provide  a  convenient 
and  effectual  method  of  procedure  by  which  to  secure  a  judi- 
cial determination,  binding  on  all  persons  interested,  that  the 
estate  is  all  accounted  for,  the  accounts  fully  settled,  and  the 
trust  executed. 

It  follows  from  these  propositions  that  the  settlement  of 
the  final  account  of  a  testamentary  trustee  in  accordance  with 
the  provisions  of  this  section  will  necessarily  involve  a  de- 
cision as  to  the  effect  of  the  instrument  by  which  the  trust 
was  created,  in  order  to  ascertain  who  is  entitled  to  the  trust 
estate,  and  determine  whether  or  not  the  trustee  has  properly 
disposed  of  it  in  the  execution  of  the  trust.    In  many  cases 
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as  above  stated,  a  determination  of  this  question  will  be  neces- 
sary upon  the  settlement  of  the  current  accounts,  but  in  the 
ease  of  a  final  account,  showing  a  complete  execution  of  the 
trust,  it  will  be  necessary  in  every  case. 

The  necessity  of  this  is  shown  in  the  provisions  of  the  code 
respecting  the  settlement  of  the  accounts  of  executors  and 
administrators.  They  are  made  chargeable  in  their  accounts 
with  all  the  estate  which  comes  to  their  hands..  (Code  Civ. 
Ppoc.,  sec  1613.)  Upon  the  settlement  of  an  account  allowing 
oom{>ensation  and  expenses,  the  courts  must  thereupon  make 
an  order  for  the  payment  of  the  debts, — ^that  is,  it  must  de- 
termine to  that  extent  who  are  the  beneficiaries,  and  order  the 
execution  of  the  trust  to  that  extent  of  payment  to  them. 
(Code  Civ.  Proc.,  sec.  1647.)  If  this  exhausts  the  estate  the 
account  is  final,  but  a  supplementary  accounting  must  be 
made  showing  the  payments  made  under  the  order.  (Ibid.) 
And  when,  after  the  debts  have  been  paid,  the  balance  still 
remaining  has  been  ordered  distributed  by  the  court,  the 
executor  or  administrator  is  not  entitled  to  a  discharge  until 
he  has  further  accounted  to  the  court  for  this  balance  by 
showing  that  he  has  paid  or  delivered  the  property  to  the 
parties  entitled  thereto.  (Code  Civ.  Proc,  sec.  1697.)  This 
latter  is  not  usually  styled  an  account,  but  it  has  all  the  essen- 
tial attributes  thereof,  and  although  the  code  does  not  require 
notice  to  be  given  thereof,  there  can  be  no  doubt  that  the 
court  would  have  power,  if  occasion  arose,  to  require  a  notice 
to  the  distributees  in  order  to  facilitate  a  determination  of  the 
question  whether  or  not  the  delivery  had  been  made  at  all, 
and,  if  made,  whether  it  was  to  the  proper  parties.  It  is  true 
that  in  this  state  the  distribution  of  estates  has  been  made  to 
some  extent  a  matter  distinct  from  the  settlement  of  the 
aeeonnts.  But  it  is  clearly  made  so  merely  for  convenience. 
If  those  provisions  of  the  code  were  omitted  the  court  would 
still  be  compelled  to  ascertain  and  declare  the  interests  of 
the  successors,  in  order  to  adjudge  whether  or  not  the  ac- 
oonnts  were  correctly  rendered. 

Furthermore,  in  the  case  of  bills  for  an  accounting  in 
equity,  the  proceeding  has  always  been  to  ascertain  who  was 
entitled  to  the  balance  found  on  hand,  and  give  judgment 
accordingly  in  his  favor  against  the  trustee.  The  forms  of 
interlocutory  decrees  in  such  cases  include  a  judgment  of  this 
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eharacter,  to  become  effective  on  fhe  approval  of  the  acoonnt 
(3  Darnell  on  Chancery  Practice,  *2193,  *2238;  2  Lindley  on 
Partnerahip,  *516 ;  22  Entsy.  of  Plead.  &  Prao.  107 ;  1  Cyc  Law 
&  Proc.  448 ;  Keogh  v.  Nobis,  136  Gal.  153.)  The  question  as 
to  who  were  entitied  to  the  trocrt  estate  was  usually  settied  in 
a  preliminary  inquiry  concerning  the  necessary  parties.  (1 
Daniell  on  Chancery  Practice,  •216,  •217;  1  Pomen^'s  Equity 
Jurisprudence,  sec.  112,  p.  119;  Alison  v.  Ooldiree,  117  Cal. 
547.)  And  either  party  was  entitied  to  a  judgment  if  a  bal- 
ance was  ultimately  found  in  his  favor,  although  the  party 
entitied  was  a  defendant  who  had  not  filed  a  croes-bill.  (1 
Story's  Equity  Jurisprudence,  sec.  522;  Beach's  Equity 
Practice  sec.  429;  Story's  Equity  Pleading,  sec.  106;  Par- 
sons on  Partnership,  sec.  208.) 

These  methods  of  procedure  in  probate  and  in  equity  were 
obviously  not  adopted  arbitrarily,  but  from  the  neoessities  of 
the  case,  and  because  there  could  be  no  complete  accounting 
without  establishing  the  right  of  the  parties  entitied  to  the 
property  accounted  for  when  it  was  passed  from  the  control 
of  the  trustee.  And  it  is  difficult  to  perceive  how  any  good 
end  could  be  accomplished  by  arresting  a  proceeding  of  this 
character  midway  and  relegating  the  parties  to  another  action 
in  the  same  court,  or  another  court  of  concurrent  jurisdiction, 
for  a  second  determination  of  questions  which  the  court  in  the 
proceeding  had  been  compelled  to  determine;  an  action  in 
which  no  new  questions  could  well  arise,  and  the  only  effect 
of  which  would  be  further  delay  and  uncertainty,  and  pos- 
sibly further  complications  arising  from  conflicting  decisions 
in  the  different  courts. 

We  conclude,  therefore,  that  in  a  proceeding  of  this  char- 
acter the  court  has  the  power,  and  it  is  its  duty  whenever  the 
power  is  invoked,  to  ascertain  who  is  entitied  to  the  troat 
estate  already  delivered  by  the  trustee,  and  also  that  which 
yet  remains  to  be  delivered,  and  make  such  orders  as  may  be 
necessary  to  enable  the  trustee  to  make  final  settiement  with 
the  ben^ciary  in  safety  and  secure  a  final  settlement  of  his 
account  which  wiU  entitie  him  to  a  discharge. 

It  is  further  provided  in  section  1699  of  the  Oode  of  CSvii 
Procedure  that  the  report  accompanying  the  account  must 
give  the  names  and  post-office  addresses,  if  known,  of  the 
cestuis  que  trust.    This  the  report  in  question  failed  to  give^ 
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and  it  is  claimed  that  for  that  reason  the  proceeding  is  void, 
and  that  prohibition  will  lie  to  prevent  further  action  therein. 
This,  however,  wonld  not  be  sufficient  cause  for  a  writ  of 
prohibition.  An  appeal  lies  from  any  order  that  may  be 
made  in  the  proceeding  and  it  will  furnish  a  sufficient  remedy 
to  any  person  aggrieved  by  the  action  of  the  court  in  attempt- 
ing to  proceed  without  jurisdiction. 

It  is  further  urged  that  the  court  will  be  premature  in  its 
action  if  it  should  proceed  at  the  present  time  to  direct  the 
delivery  of  the  property  to  Gtopcevic,  the  husband,  claiming 
under  the  will  of  the  deceased  daughter.  It  is  claimed  that, 
as  less  than  a  year  has  elapsed  since  that  will  was  probated,  it 
is  still  subject  to  contest,  and  that  therefore  the  probate  is  not 
final,  and  the  property  should  not  be  turned  over  to  the  ap- 
pointee until  the  time  for  contest  has  expired,  or,  if  a  contest 
is  instituted,  until  it  is  finally  decided.  It  is  not  necessary 
here  to  determine  whether  this  contingency  would  be  suffi- 
cient to  abate  the  proceeding  as  for  a  final  settlement,  or 
would  be  good  cause  for  a  postponement  of  the  settlement  of 
the  trust  until  after  the  probate  of  the  will  had  become  final. 
We  cannot  anticipate  the  action  of  the  court  below  and  as- 
sume that  it  would  be  erroneous  on  this  point,  and  in  any 
case  its  decision  would  be  subject  to  appeal  and  an  ample 
remedy  is  thereby  provided. 

The  application  for  writ  of  prohibition  is  denied. 

lieFarland,  J.,  Van  Dyke,  J.,  and  Henshaw,  J^  concurred. 
Beatty,  G.  J.,  and  Angellotti,  J.,  dissented. 
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[a  F.  No.  2674.    In  Bank.— November  12,  1904.] 

PACIFIC  VINEGAR  AND  PICKLE  WORKS,  AppeUant, 
▼.  SIDNEY  M.  SMITH,  Respondent 

SIDNEY  M.  SMITH,  Respondent,  v.  PACIFIC  VINEGAR 
AND  PICKLE  WORKS,  Appellant 

GoBPOBATioNs — ^Illbg\l  Oontbaots  bt  Pbisidxnt  with  Hiksblt  Ikdi- 
vmuALLT — ^Tbubt  Bblatiom — ^Untenable  Aonov  to  Eniobcb 
Indorsed  Notes. — One  who  fa  president  and  direetor  of  a  corpora- 
tion oecupies  a  fidueiary  and  trust  relation  thereto;  and  where  he 
pnrehajed  its  notes  outright,  and  eaused  the  ecrporation,  by  him- 
self as  president,  to  beeome  an  indorser  thereof  to  himself  individ- 
uallj,  guaranteeing  the  payment  of  the  notes  without  the  authority, 
knowledge,  or  approval  of  the  corporation,  he  eancot  maintain  an 
action  to  enforce  the  express  contracts  of  indorsement,  the  making 
and  enforcement  of  which  are  equally  prohibited  by  law. 

Id. — ^Breach  of  Teus?— Fairness  aj^d  Advantage  to  Oorporation  not 
OoNsiDERED. — Such  contracts  ai«  a  breach  of  trust,  and  voidable 
at  the  mere  election  of  the  corporation,  if  not  absolutely  void.  In 
an  action  to  enfcree  them  the  court  win  not  permit  any  investiga- 
tion as  to  the  honesty  or  fairness  of  the  eoctracts,  nor  permit  the 
trustee  to  show  that  th^  were  not  detrimental,  or  that  th^  were 
advantageouc  to  the  corporation. 

Id. — ^Finding  Against  Bvidenge — Express  BATiFiGAnoK  not  Shown — 
Want  ov  Knowledge  ov  Facts. — ^A  finding  that  there  was  a  rati- 
fication and  approval  of  the  contracts  of  indorsement  of  the  notes 
by  the  corporation  is  not  sustained  in  so  far  as  it  involves  an 
express  ratification,  where  the  evidence  fails  to  show  that  the  cor- 
poration was  in  possessioB  of  aU  the  facts  and  aeted  after  knowl- 
edge thereof. 

b^— Implied  Ratification  not  Shown— Ooncbalment  of  Faoib.— A 
ratification  implied  from  acquiescence  and  acceptance  of  benefits 
is  not  shown,  notwithstanding  the  secretary  of  the  corporation 
joined  with  the  president  in  making  the  contracts,  where  the  eri- 
denee  shows  that  aU  of  the  facts  were  concealed  from  the  directors 
by  both  of  them,  and  that,  without  the  knowledge  of  the  direetois, 
the  corporate  name  was  affixed  to  renewal  notes,  and  the  liability 
continued,  the  existence  of  which  th^  did  not  know. 

Td. — Concealed  Knowledge  of  Secretary  not  Iiiputablb  to  Oorpoba- 
TiON. — Although  it  was  the  duty  of  the  secretaiy,  as  well  as  that 
of  the  president,  to  iiform  the  directors  as  to  the  facts,  yet  where 
the  secretary  combined  with  the  president  to  conceal  the  facts,  and 
falsely  represented  them  to  the  directors,  the  president  cannot 
invoke  the  doctrine  that  the  knowledge  of  the  secretaiy  is  con- 
clusively imputable  to  the  corporation,  in  support  of  an  implied 
ratification. 
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APPEALS  from  judgments  of  the  Superior  Court  of  the 
(S^  asid  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinions  of  the  court 

J.  C.  CampbeU,  W.  H.  Metson,  Campbell,  Metson  &  Camp- 
bell, and  John  Oarber,  for  Appellant. 

The  contracts  involved  a  breach  of  trust,  and  were  illegal 
and  not  enforceable.  (Morawetz  on  Private  Corporations, 
sec  517;  West  St.  Louis  Bank  v.  Bank,  95  U.  S.  557;  Cham- 
berlain V.  Pacific  etc.  Co.,  54  Cal.  103 ;  Craves  v.  Mining  Co., 
81  Cal.  303;  Civ.  Code,  sec.  2230;  Wickersham  v.  Crittenden, 
93  Cal.  17,  29 ;  San  Francisco  Water  Co.  v.  Pattee,  86  Cal. 
623,  629;  Wright  v.  Oroville  etc.  Mining  Co,,  40  Cal.  20,  27; 
Davis  V.  Rock  Creek  etc.  Mining  Co.,  55  Cal.  359  ;^  Wilbur  v. 
Lynde,  49  Cal.  290;*  Capital  Gas  Co,  v.  Young,  109  Cal.  140; 
San  Diego  v.  San  Diego  etc.  R.  R.  Co.,  44  Cal.  106 ;  Shakes- 
pear  V.  Smith,  77  Cal.  638;*  Finch  v.  Riverside  etc.  R.  R.  Co., 
87  Cal.  597.)  There  was  no  suflficient  evidence  of  ratification 
to  bind  the  corporation  by  acts  and  facts  not  known  to,  but 
concealed  from,  the  directors.  {Blood  v.  La  Serena  etc.  Co,, 
113  Cal.  221;  Murray  v.  Nelson  Lumber  Co,,  143  Mass.  250; 
Bispool  Sewing  Machine  Co.  v.  Acme  Co,,  153  Mass.  404; 
Edwards  v.  Carson  Water  Co.,  21  Nev.  469 ;  Elwell  v.  Puget 
Sound  Lumber  Co.,  7  Wash.  487;  Yellow  Jacket  M.  Co.  v. 
Stevenson,  5  Nev.  224.) 

Carter  P.  Pomeroy,  for  Respondent 

The  contracts  were  not  void.  They  were  in  effect  a  loan  of  ^ 
mon^  by  its  president  to  the  Pickle  Works,  and  are  enforce- 
able. {Mullanphy  Savings  Bank  v.  Schott,  135  111.  655;^ 
Beach  v.  MiUer,  130  lU.  162 ;»  Twin  Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  587;  Holt  V.  Burnett,  146  Mass.  137;  Sutter-Street 
B.  B.  Co.  V.  Bourn,  66  Cal.  44;  Taylor  on  Corporations,  par. 
634;  Santa  Cruz  R.  R.  Co.  v.  Spreckles,  65  Cal.  193;  Seeley 
V.  San  Jose  etc.  Co.,  59  Cal.  22;  Bonney  v.  Tilley,  109  Cal. 
4S6,  Qarrttt  v.  Burlington  Plow  Co.,  70  Iowa,  700 ;«  Borland 
V.  Ho»en,  37  Fed.  400;  Campbell's  Case,  L.  E.  4  Ch.  Div. 


1 S6  Am.  Bep.  40.  «  25  Am.  St.  Sep.  401. 

S19  Am.  Bep.  645.  6  17  Am.  St.  Bep.  291,  and  note. 

til  Am.  St.  Bep.  327.  <59  Am.  Bep.  461,  and  nota. 

CXLV.  CaL—Sa 


Digitized  by  VjOOQIC 


351         Paodio  YnnBOAB  lero.  Wobbs  t;.  Smith.      [145  OaL 

470:  Sanford  Fork  etc.  Co.  v.  Howe,  Brawn  dt  Co.,  VSl  U.  S. 
312;  Rosehoam  y.  Whiitaker,  132  HI.  81 ;  Merrick  t.  Peru  Oedl 
Co.,  61  111.  472;  Harts  ▼.  Brown,  77  HL  226.)  The  president 
had  a  right  to  purchase  assets  of'  the  eorporation  for  full 
value,  and  enforce  the  same  at  least  to  the  extent  of  his  mon^ 
and  legal  interest.  (Taylor  on  Corporations^  par.  627,  and 
note ;  Bonney  v.  TtUey,  109  Cal.  346 ;  SvUivan  ▼.  Triumfo  Min- 
ing  Co.,  39  Cal.  459;  Santa  Cruz  B.  B.  Co.  ▼.  Spreekles,  65 
Cal.  193;  Seeley  v.  San  Jose  etc.  Co.,  59  Cal.  24;  PhUUps  v. 
Sanger  Lumber  Co.,  130  CaL  459 ;  Borland  v.  Haven,  37  Fed. 
406;  Kitchen  v.  St.  Louis  etc.  By.  Co.,  69  Mo.  224;  Pacific  B. 
R.  Co.  v.  Ketchum,  101  U.  S.  289 ;  Byan  ▼.  WiUiams,  100  Fed. 
172;  3  Thompson  on  Corporations,  par.  4070;  CamphM's 
Case,  L.  B.  4  Ch.  D.  470.)  The  corporation  could  not  caned 
its  indorsement  without  doing  equity  and  restoring  the  money 
paid.  (Taylor  on  (Corporations,  par.  631;  Oreat  Luxembourg 
By.  v.  Magnay,  25  Beav.  386;  Duncomb  ▼.  New  York  etc. 
B.  B.  Co.,  88  N.  T.  190 ;  Harpending  v.  Munson,  91  N.  T.  650 ; 
Fudihar  v.  Easi  Biverside  Irr.  »ist.,  109  Cal.  312;  UnderhiU 
v.  Santa  Barbara  etc.  Co.,  93  Cal.  312;  Civ.  Code,  sec.  1689.) 

The  finding  of  ratification  must  be  sustained,  though  this 
court  might  come  to  a  different  conclusion  of  fact  from  the 
trial  court  {McMuUin  v.  McMullin,  140  Cal.  115.)  Ignor- 
ance of  facts  cannot  avail  where  the  facts  are  such  as  reason- 
ably to  put  on  inquiry.  {Ballard  v.  Nye,  138  Cal.  598; 
Mechem  on  Agency,  sec.  148.)  The  case  shows  an  implied 
ratification.  (Taylor  on  Private  Corporations,  sees.  214,  216, 
and  cases  eited;  4  Thompson  on  Corporations,  sees.  5196, 
5286,  and  cases  cited.)  The  secretaiy  and  general  manager, 
Mr.  Ejng,  had  authority  to  bind  the  corporation  b7  his  in- 
dorsement of  commercial  paper.  {UcEiertian  v.  LenBcn,  56 
CaL6L) 

HENSHAW,  J. — ^From  the  decision  of  this  court  in  Bank, 
rendered  in  the  above-entitled  cause  February  11,  1904,  and 
hereafter  set  forth,  a  rehearing  was  granted,  to  the  end  that 
a  finding  made  by  the  trial  court,  to  tiie  effect  that  the  Pacific 
Vinegar  and  Pickle  Works  ratified  and  approved  each  and 
every  indorsement  placed  upon  the  notes  of  the  California 
Packing  Company  by  Smith  as  president  and  King  as  seore- 
tazy,  should  receive  further  consideration.    It  was  urged  in 
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fhe  petition  for  reheaiing  that  althongh  the  prineiple  of  rati- 
fication wia  folly  leoognized  in  the  opinion,  thzoogh  some 
•▼ersie^t  the  finding  deelaring  a  ratifioationy  which  finding 
folly  Bopported  the  judgment  of  the  trial  coort^  had  been 
overlooked. 

Oor  attention,  therefore,  upon  this  hearing  is  limited  to 
the  single  question  whether  or  not  the  finding  of  ratification 
is  supported  by  the  evidence.  Respondent  contends  that  the 
finding  is  supported,  first,  under  evidence  showing  express 
ratification,  and,  second,  under  evidence  showing  implied 
ratification. 

1.  The  express  ratification,  it  is  contended,  finds  support 
in  the  evidence  of  Mr.  Eoster,  the  vice-president  of  the  Pickle 
Works,  who,  during  a  three  months'  absence  of  the  president, 
Mr.  Smith,  performed  the  latter's  duties.  During  Eoster's 
incumbency  as  president  he  indorsed  three  of  the  Califomia 
Packing  Company's  notes.  Bespondent  in  his  brief  asserts 
that  "Mr.  Eoster  himself  testifies  that  at  the  time  he  made 
this  indorsement  he  knew  that  at  least  one  of  those  notes  be- 
longed to  Mr.  Smith,  although  he  denies  any  personal  knowl- 
edge of  the  fact  that  he  was  effecting  a  renewal.''  The  evi- 
dence of  Mr.  Eoster,  with  the  inferences  and  deductions  which 
may  legitimately  be  drawn  from  it,  is  the  only  evidence  touch- 
ing express  ratification.  Mr.  Eoster's  testimony,  however,  is 
at  variance  with  respondent's  statement  of  it  It  is  brief,  and 
may  be  set  forth  in  full:  ''I  never  knew  until  March,  1900, 
that  Mr.  Smith  had  assigned  or  indorsed  any  of  those  notes 
to  himself.  I  never  knew  that  there  was  any  notes  of  the 
Califomia  Packing  Company  in  existence  outside  of  those 
which  we  held  in  the  safe  amounting  to  $12,000  or  $15,000. 
By  reason  of  what  had  been  told  me  at  the  directors'  meetings 
I  believed  it  was  all  paid  up.  I  acted  as  vice-president  of  the 
company  during  Mr.  Smith's  absence.  During  that  time  I 
indorsed  three  notes,  one  of  which  may  have  belonged  to  Mr. 
Smith,  but  I  did  not  know  that  any  of  them  were  renewal 
notes.  I  never  knew  anything  about  renewals.  I  was  told 
that  some  money  was  needed  from  the  bank  and  I  indorsed 
•ome  Califomia  Packing  Company  paper  which  the  Pacific 
Vinegar  and  Pickle  Works  had,  for  the  purpose  of  getting 
money  to  run  the  business.  I  knew  that  the  company  had 
paper  of  the  Califomia  Packing  Company,  but  did  not  know 
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any  of  it  was  renewed  until  after  Mr.  Eins's  defalcatm.  I 
did  not  see  any  renewal  notes  brought  to  me.  If  there  nad 
been  any  renewal  notes  brought  to  me  that  wotdd  have  stopped 
right  there.  No  notes  were  brought  to  me  which  had  already 
been  renewed  by  the  Pacific  Vinegar  and  Pickle  Works.  In 
every  instance  I  asked  Mr.  King  if  the  notes  of  the  California 
Packing  Company  were  being  paid  and  he  told  me  'Yes.'  " 
It  is  to  be  remembered  that  the  directors,  one  and  all,  testified 
that  they  had  no  knowledge  of  any  of  these  transactions ;  they 
knew  nothing  of  the  existence  of  the  California  Packing  Com- 
pany notes  held  by  Smith  upon  which  their  company  (the 
Pickle  Works)  was  liable  as  indorser,  and  that  at  every  di- 
rectors' meeting,  in  the  presence  and  hearing  of  Mr.  Smith, 
the  president,  th^  asked  if  the  California  Packing  Com- 
pany's notes  were  being  paid  at  maturity,  and  always  re- 
ceived an  affirmative  answer  from  the  secretary.  Bearing  in 
mind  that  an  express  ratification  can  only  be  found  against 
a  party  when  it  is  shown  that  he  is  in  possession  of  all  the 
facts,  and  has  acted  after  such  knowledge,  it  is  at  once  ap- 
parent without  further  discussion  that  the  testimony  of  Mr. 
Koster  falls  far  short  of  establishing  such  a  ratification. 

2.  The  doctrine  of  implied  ratification  is  invoked  to  sup- 
port the  finding.  The  doctrine  of  implied  ratification  is  thus 
expressed:  ''An  implied  ratification  may  also  arise  if  the 
corporation  accepts  the  benefit  of  the  unauthorized  act,  but  a 
corporation  wiU  not  be  held  to  have  ratified  an  act  impliedly 
by  accepting  the  benefit  of  it  unless  knowledge  of  the  act  was 
actually  possessed  by  some  corporate  agent  who  had  authority 
to  act  for  the  corporation  in  the  matter,  or  whose  function  it 
was  to  report  it  to  the  proper  authorities,  or  unless  knowledge 
of  the  act  would  have  been  possessed  by  some  such  agent  had 
there  not  been  neglect  of  duty  on  his  part,  the  consequences 
of  which  are  to  be  borne  by  the  corporation  rather  than  by 
the  party  from  whose  performance  it  has  been  benefited. 
Consequently,  in  order  to  constitute  an  implied  ratification 
on  the  part  of  the  corporation,  arising  from  aoquieaeenee,  or 
from  accepting  the  benefit  of  an  act,  it  may  not  be  noeessaiy 
that  the  circumstances  should  be  such  as  to  warrant  a  jniy  in 
finding  actual  knowledge  on  the  part  of  the  corporation^  or 
corporate  agents  competent  to  ratify,  for  the  knowledge  of 
one  agent  may,  at  least  in  the  absence  of  proof  to  the  contraiy. 
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be  imputed  to  other  agents  who  have  authority  to  do  the  aets 
in  question,  or  even  to  the  corporation."  (Taylor  on  PriTate 
Corporations,  2d  ed.,  seos.  214,  215.) 

It  is  urged  that  the  facts  in  this  case  show  that  the  cor- 
poration receiyed  the  benefit  of  the  mon^  paid  by  its  presi- 
dent. Smith,  in  discounting  the  notes  of  the  Packing  Company, 
and  that  as  the  secretary  King  joined  with  Smith  in  indors- 
ing the  name  of  the  Pickle  Works  upon  the  notes,  and  as  it 
was  King's  duty  to  inform  the  corporation  of  these  facts,  the 
negligence  upon  his  part  in  not  doing  so  is  not  negligence  of 
which  the  corporation  can  avail  itself  while  retaining  the  pro- 
ceeds of  the  notes ;  and  that,  therefore,  by  conclusive  imptiea- 
tion  the  corporation  had  knowledge  of  the  transaction  and 
thus  ratified  it.  The  whole  structure,  it  is  to  be  observed,  is 
built  upon  the  somewhat  flimsy  foundation  of  a  mere  disput- 
able presumption — a  presumption  which,  while  in  strictness 
evidence,  has  been  characterized  as  evidence  ''the  weakest  and 
least  satisfactory."  The  case  here  presented  is  not  at  all 
parallel  with  those  where  the  directors  themselves  are  in  fault 
for  not  knowing  the  things  with  knowledge  of  which  they  are 
sought  to  be  charged.  Here  it  affirmatively  appears  that 
knowledge  of  these  transactions  was  concealed  from  the  board 
of  directors  not  by  the  secretary.  King,  alone,  but  by  the 
president  of  the  company,  who  was  drawing  a  salary  for  his 
services,  who  attended  the  directors'  meetings,  and  who  never, 
such  is  the  record,  informed  his  board  as  to  any  of  these  mat- 
ters, but  sat  silent  when  his  directors  asked  as  to  the  payment 
of  ihe  notes  of  the  California  Packing  Company,  and  when 
the  secretary  answered  with  the  false  statement  that  they  were 
being  promptly  met.  It  appears,  therefore,  that  the  directors 
did  what  in  reason  they  might  have  been  expected  to  do, — 
made  inquiries  in  open  board, — and  were  deceived,  not  alone 
by  the  answers  of  the  secretary,  but  by  the  silence  of  their 
president,  whose  duty,  equally  with  the  secretary,  it  was  to 
tell  them  the  truth.  So  telling  them,  the  directors  would  have 
known  that  their  corporation  stood  liable  upon  the  paper  of 
the  California  Packing  Company  as  indorser  for  thousands  of 
dollars  which  they  knew  not  of,  that  their  liabilities  were  to 
this  extent  increased,  and  they  would  have  been  in  a  positioa 
to  take  seeps  to  reduce  that  liability  and  enforce  the  obliga- 
tions of  the  California  Packing  Company.    By  the  method 
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which  Smith  adopted,  however,  th^  were  kept  in  ignorance 
of  these  things,  their  corporate  name  was  affixed  to  renewal 
notes,  thus  oontinning  their  liability,  and  not  that  alone,  bat 
continuing  a  corporate  liability  which  th^  did  not  know  ex- 
isted. Under  these  dreomstanees  it  cannot  be  saocessfollj 
argued  that  the  president  of  the  corporation  is  entitied  to 
invoke  the  doctrine  of  implied  ratification,  and  thus  reap  the 
fruits  of  his  own  eonoealment. 

For  the  foregoing  reasons,  in  addition  to  those  given  in  the 
opinion  above  referred  to^  which  opinion  is  hereby  adopted 
and  affirmed,  the  judgment  appealed  from  is  reversed  and  the 
cause  remanded. 

McFariand,  J.,  Lorigan,  J.,  Van  Pyke,  J.,  and  Beatiy,  0.  J., 
ooneorred. 

The  following  is  the  opinion  above  referred  to  and  ap- 
proved, which  was  rendered  in  Bank  February  11, 1901: — 

LOBIGAN,  J. — ^These  cases  are  both  presented  on  a  con- 
solidated transcript  on  appeal,  and,  as  the  same  general  prin- 
ciples of  law  are  applicable  to  botii,  they  will  be  considered 
together. 

The  first  acti<m  is  brought  by  the  Pacific  Vinegar  and 
Pickle  Works  (which  for  brevity  will  hereafter  be  referred 
to  as  the  Pickle  Works  or  corporation),  to  enjoin  the  said 
Sidney  M.  Smith  from  selling  or  transferring  certain  promis- 
sory notes  not  yet  due,  given  by  a  corporation  known  as  the 
California  Packing  Company  to  said  Pickle  Works,  and  in- 
dorsed by  said  Smith  as  president  of  the  latter  to  himself, 
also  for  the  cancellation  of  such  indorsements. 

The  second  action  is  brought  by  said  Sidn^  M.  Smith 
against  the  Pickle  Works,  to  obtain  judgment  on  notes  exe- 
cuted by  the  same  Packing  Company  to  the  Pickle  Works, 
and  similarly  indorsed  and  held  by  him. 

The  pleadings  in  both  cases  fully  raise  the  legal  question  to 
be  disposed  of,  and  the  facta  under  which  it  is  presented  are 
as  follows : — 

Said  Sidn^  M.  Smith  was  at  all  the  times  herein  men- 
tioned a  director  and  president  of  the  Pickle  Works,  and  the 
b74aws  thereof  provided  that  "he  shall  sign  as  president  all 
certificates  of  stock,  ehedo,  notes,  bills  payable,  aoceptancesii 
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bills  of  exchange,  contracts,  and  other  in£rtruments  in  writing, 
and  shall  have  full  power  to  act  in  all  respects  as  the  general 
agent  and  manager  of  the  company,  subject  to  the  advioe  of 
the  board  of  directors'';  that  said  Pickle  Works  was  doing 
business  with  a  corporation  known  as  the  California  Packing 
Company,  nnder  a  contract  which  provided  that  the  Pickle 
Works  eAionld  supply  the  California  Packing  Company  with 
material,  and  binding  the  latter  not  to  contract  with  any  other 
parties  for  such  material;  that  the  Pickle  Works  sold  goods 
to  the  Packing  Company  under  such  contract,  and,  upon 
monthly  statements  rendered,  notes  were  given  by  the  latter 
in  favor  of  the  former,  indorsed  by  one  A.  B.  Patrick;  that 
some  of  said  notes  so  delivered  were  retained  by  the  Pickle 
Works,  some  respondent  Smith  had  discounted  by  the  Bank 
of  British  Columbia  for  the  benefit  of  the  Pickle  Works,  and 
others  were  purchased  by  said  Smith,  in  which  latter  case,  as 
when  discounting  them  to  the  bank,  he  transferred  the  same 
by  an  indorsement  of  the  name  of  the  Pacific  Vinegar  and 
Pickle  Works  thereon,  by  himself  as  president;  that  when 
he  purchased  said  notes  from  the  Pickle  Works  he  paid  over 
for  its  benefit  the  face  of  the  principal  and  accrued  interest 
thereon,  and  that  no  better  terms  could  have  been  obtained 
at  a  bank. 

On  December  13,  1899,  said  Smith  held  notes  of  said 
Packing  Company  so  indorsed,  and  maturing  on  that  date, 
amounting  to  the  sum  of  $16,992.28,  which  on  that  day  he  sur- 
rendered, and  took  from  said  Packing  Company  a  series  of 
notes,  each  for  about  fifteen  hundred  dollars,  maturing 
monthly.  These  renewal  notes  were  also  indorsed  by  A.  B. 
Patrick,  and  when  delivered  to  said  Smith  by  the  P&cking 
Company  he  indorsed  them  to  himself  as  before,  with  the 
name  of  the  Pacific  Vinegar  and  Pickle  Works,  by  himself  as 
president;  that  said  renewal  notes  were  so  taken  at  the  re- 
quest of  the  Packing  Company,  and  were  drawn  in  such  series 
of  small  amounts  so  that  said  company  could  meet  them 
monthly,  and  were  renewed  so  that  the  time  of  payment  might 
be  extended. 

Aside  from  the  renewal  notes,  Smith  held  other  notes  of 
the  Packing  Company,  purchased  by  him  from  the  Piekle 
Works,  and  similarly  indorsed.  Of  these,  three,  for  upwards 
of  fifteen  hundred  dollars  each,  were  paid  by  the  Packing 
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Company  to  respondeiit  Smith  in  September,  October,  and 
December,  1899,  and  of  the  renewal  notes  of  December  16, 
1899,  three  for  fifteen  hundred  dollars  each  were  likewise 
paid  him  in  January,  February,  and  March,  1900.  No  pay- 
ments were  made  during  these  periods  of  any  of  the  notes 
executed  by  the  Packing  Company  to  the  Pickle  Works  and 
retained  by  it,  although  at  these  times  the  secretary  of  the 
latter  had  in  its  safe  unpaid  notes  of  said  Packing  Company, 
which  in  March,  1900,  amounted  to  from  twelve  to  fifteen 
thousand  dollars,  besides  which  there  were  outstanding,  on 
thftt  date,  notes  of  said  company,  indorsed  Toj  the  Pickle 
Works,  by  said  Smith  as  president,  and  held  by  the  Bank  of 
British  Columbia,  amounting  to  about  twenty  thousand  dol- 
lars. That  none  of  the  other  four  members  of  the  board  of 
directors  of  the  Pickle  Works  had  any  knowledge  of  these 
transactions.  It  further  appears  that  the  Pickle  Works  is 
solvent.  As  to  the  actual  condition,  in  that  respect,  of  the 
Packing  Company,  or  A.  B.  Patrick,  the  prior  indorser  of  its 
paper,  the  record  is  silent,  although  it  appears  from  the  evi- 
dence that  the  Packing  Company  had  stated  to  Smith  that  it 
could  not  pay  its  bills  monthly  and  pay  the  full  amount  of 
the  notes,  and  it  was  for  that  reason  that  he  had  put  them  in 
such  a  shape  as  to  mature  in  the  neighborhood  of  fifteen  hun- 
dred dollars  per  month.  These  are  some  of  the  principal  facts 
in  the  case,  and  are  all  that  are  necessary  here  to  be  stated  in 
order  to  fully  present  and  consider  the  main  proposition  of 
law  involved. 

Judgments  were  rendered  in  favor  of  Sidnqr  M.  Smith  in 
both  actions:  in  the  first,  for  his  costs;  in  the  second,  for  the 
amount  of  the  notes  therein  sued  on  ($7,654.96) ;  and  from 
both  judgments  the  Pickle  Works  appeals. 

Several  points  are  made  by  appellant  for  a  reversal,  but 
we  will  consider  only  the  main  one,  which  we  deem  controlling 
and  decisive  of  the  case.  The  others  are  merely  subsidiary 
and  unimportant. 

Broadly  stated,  the  legal  proposition  insisted  on  by  appel- 
lant is,  that  one  occupying  a  fiduciary  or  trust  relation  to  a 
corporation  cannot,  while  such  relation  exists^  enter  into  any 
express  contract  with  himself  individually  relative  to  the 
trust  property  which  will  be  binding  on  the  corporation; 
that  sQfh  a  contract  is  a  breach  of  trust,  and  voidable  at 
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the  mere  election  of  the  corporation,  if  not  absolutely  Toid; 
and  that  when  such  a  contract  is  sought  to  be  enforced,  the 
court  will  not  permit  any  investigation  as  to  the  fairness  er 
unfairness  of  the  transaction,  nor  will  it  permit  the  trustee 
to  show  that  it  was  not  detrimentali  or  that  it  was  even 
advantageous  to  the  beneficiary.  Sueh  an  inquiry  cannot  be 
entered  into. 

And  specially  applying  the  rule  to  the  facts  in  the  case 
at  bar,  it  is  claimed  that  as  the  respondent  Smith,  at  the 
time  he  acquired  ownership  of  said  notes,  occupied  a  fiduciary 
and  trust  relation  to  appellant  corporation,  both  as  president 
and  director,  and  that  as  the  contract  of  indorsement  guar- 
anteeing the  payment  of  said  notes  by  said  corporation  were 
made  by  himself  as  president  to  himself  individually,  without 
the  authority,  knowledge,  or  approval  of  the  corporation, 
th^  cannot  be  enforced  by  him  against  it.  We  are  satisfied 
that  this  contention  of  appellant  is  sound  and  sustained,  not 
only  by  the  code  provisions  of  this  state,  but  by  an  unbroken 
line  of  authorities. 

It  will  be  observed  that  no  question  is  involved  in  this 
action  of  the  right  of  a  director  who  has  advanced  or  loaned 
mon^  to  a  corporation,  to  recover  it  back  on  a  qtiafUiim 
meruit,  and  decisions  which  sustain  such  a  right  have  no 
application.  The  action  at  bar  is  one  brought  by  a  director 
who,  aa  president  of  the  corporation,  purchased  its  notes 
outright,  and  caused  the  corporation,  by  himself  as  president, 
to  become  indorser  of  the  notes  to  himself,  individually,  as 
indorsee,  and  is  now  seeking  to  enforce  such  contract  of  in- 
dorsement against  his  corporation. 

His  suit  is  brought  upon  an  express  contract,  the  making 
of  which  and  its  enforcement  are  equally  prohibited  by  law. 

In  this  regard  the  general  principle  is  clearly  stated  in 
Bensiek  v.  Thomas,  66  Fed.  104:  "It  is  an  elementary  law 
that  an  agent  authorized  to  act  for  a  principal  in  a  given 
n^otiation  cannot  deal  with  himself.  He  cannot,  when  au- 
thorized to  buy  property  or  borrow  mon^,  sdl  his  own  prop- 
erty or  loan  his  own  funds  without  communicating  the  fact 
to  his  principal.  An  agent  cannot  unite  his  personal  and  rep- 
resentative characters  in  the  same  transaction.  The  doctrine 
applies  to  all  persons  who  occupy  a  fiduciary  relation,  and 
it  is  especially  applicable  to  the  officers  of  a  corporation, 
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whan  acting  for  and  in  behalf  of  fhe  company.  They  cannot 
086  their  official  position  to  benefit  themsdves  individually. 
In  shorty  an  officer  of  a  corporation  ia  not  qualified  to  act 
for  hifl  company  in  any  transaction  wherein  the  corporation 
is  dealing  with  the  officer.''  (Wardeil  t.  Railroad  Co.,  103 
U.  S.  651;  MdOory  t.  MaUary  WheOer  Co.,  61  Conn.  181; 
Bigdow  on  Fraud,  217;  Perry  on  Trusts,  sec.  207.)  And  in 
Korawetz  on  Private  Corporations  (sec.  517)  it  is  said:  **The 
directors  of  a  corporation  have  no  authority  to  bind  the  com- 
pany to  any  contract  made  with  themselves  personally.  •  •  • 
Thus  a  president,  cashier,  or  managing  agent,  having  au- 
thority to  sign  the  name  of  a  corporation  to  negotiable  instru- 
ments, cannot  execute  or  indorse  a  note  to  himself  or  certify 
a  check  for  his  own  boiefif 

This  rule  is  based  on  sound  public  policy,  and  there  also 
enters  into  it  the  legal  principle  that,  in  order  to  make  an 
express  contract,  there  must  be  the  a^isent  of  two  separata 
independent  minds;  that  no  man  can  efl!ectual]y  make  a  con- 
tract with  himself. 

In  the  case  at  bar,  the  respondent  Smith  assumed  to  con- 
stitute himself  both  the  contracting  parties.  There  is  no  pre- 
tense that  he  was  dealing  with  the  corporation  represented 
by  other  members  of  the  board  of  directors  or  with  other 
agents  thereof.  He  was  dealing  with  himself, — contracting 
as  president  with  himself  as  an  individual,  and  was  the  con- 
tracting party  on  both  sides.  The  corporation  made  no  sale 
of  these  notes  to  or  contract  of  indorsement  thereof  with  him. 
He  adjusted  the  whole  matter,  dictated  the  terms  of  the  trans- 
fer by  himself  with  himsdf ,  completed  the  transaction  in  this 
unilateral  capacity,  and  it  was  the  result  solely  of  his  own 
discretion  and  volition.  To  this  situation  the  language  of 
the  court  in  Mercantile  Mutual  Ins.  Co.  v.  Hope  Ins.  Co.,  8 
Mo.  App.  410,  may  pertinently  be  applied:  ''A  contrivance 
which  reduces  the  two  parties  to  one,  and  admits  an  agent 
representing  antagonistic  interests  to  make  a  bargain  by 
himself,  is  so  far  against  the  policy  of  the  law  that  the  con- 
tract is  held  to  be  void,  unless  the  principal  chooses  afterwards 
and  with  knowledge  of  all  the  circumstances  that  affect  his 
possession,  to  ratify  the  act  of  his  agent." 

In  Clark  &  Marshall's  Private  Corporations  (voL  8,  sac 
759)  the  rule  is  concisely  summed  up  in  this  language:  '^A 
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person  cannot  as  director,  or  other  officer  of  a  corporation, 
enter  into  a  valid  contract  on  behalf  of  the  corporation  with 
himsftlf  in  his  individual  capacity,  or  be  both  vendor  and 
purchaser,  for  two  persons  are  necessary  elements  to  the 
formation  of  a  contract  The  fact  that  he  acts  as  an  officer 
of  the  corporation  on  one  side  and  for  himself  on  the  other 
can  make  no  difference.*' 

Securring  now  to  the  main  legal  proposition  under  discus- 
sion, it  is  provided  by  section  2230  of  the  Civil  Code  that 
'^Neither  a  trustee  nor  any  of  his  agoits  may  take  part  in 
any  transacticm  concerning  the  trust  in  which  he  or  any  one 
for  whom  he  acts  as  agent  has  an  interest,  present  or  con- 
tingent, adverse  to  that  of  his  beneficiary,  except  .  .  .  when 
the  beneficiary,  having  capacity  to  contract,  with  the  full 
knowledge  of  the  motive  of  the  trustee,  and  of  all  other  facts 
concerning  the  transaction  which  might  affect  his  own  deci- 
sion, and  without  the  use  of  any  influence  on  the  part  of  the 
trustee,  permits  him  to  do  so.*' 

And  by  section  2234  of  the  same  code  it  is  provided  that 
''Every  violation  of  the  provisions  of  the  preceding  sections 
of  this  article  is  a  fraud  against  the  beneficiary  of  a  trust.'' 

These  code  provisions  apply  to  directors  of  a  corporation 
in  their  relation  to  it  as  trustee,  and  by  section  2322  of  that 
code  they  are  nutde  to  apply  to  the  respondent,  as  the  agent 
of  sueh  corporation,  in  the  case  at  bar. 

This  last  section  declares  that  ''An  authority  [of  an  agent] 
expressed  in  general  terms,  however  broad,  does  not  authorize 
an  agent:  ...  3.  To  do  any  act  which  a  trustee  is  forbidden 
to  do  by  article  II,  chapter  I,  of  the  last  title,''  which  chapter 
includes  the  sections  above  quoted. 

As  it  does  not  appear  in  this  case  that  the  respondent  had 
any  special  authority  from  the  corporation  to  enter  into 
the  transaction  in  question  here,  he  necessarily  must  claim 
to  have  been  empowered  to  make  it  under  an  authority  ex- 
pressed in  goieral  terms,  and  hence  the  sections  (Civ.  Code, 
2230,  2234)  in  regard  to  trustees  must  apply  to  him  as  a  mere 
agent  of  the  corporation. 

So  applied,  the  law  is  inflexible,  that  one  acting  i£  sueh 
fiduciary  capaeily  will  not  be  permitted  to  deal  with  himself 
in  his  individual  ci^>acity  relative  to  the  trust  property. 

Upon  this  poiatt^  as  we  have  said,  the  earrent  of  autiior^ 
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in  this  state  is  unbroken,  and  it  will  only  be  necessary  to  refer 
at  len^iii  to  a  few  of  the  eases  which  clearly  and  uncompro- 
misingly announce  the  rule,  with  general  citations  to  such 
others  from  our  own  court  as  affirm  the  doctrine. 

In  the  case  of  Davis  t.  Bock  Creek  etc.  Co.,  55  Cal.  364,^ 
where  the  facts  are  stated  as  well  as  the  law  declared,  it  is 
said:  ''But  apart  from  this  consideration,  the  transaction  in 
question  cannot  be  upheld.  The  law,  for  wise  reasons,  will 
not  permit  one  who  acts  in  a  fiduciary  capacity  thus  to  deal 
with  himself  in  his  individual  capacity.  The  position  of 
A.  Wolflf,  as  a  member  of  the  firm  of  A.  Wolflf  &  Co.,  and 
his  position  as  trustee  and  president  of  the  corporation  de- 
fendant, were  inconsistent  and  conflicting.  In  purchasing 
the  debts  of  the  corporation  in  his  individual  capacity,  it  was 
to  his  interest  to  buy  them  at  as  great  a  discount  as  possible. 
The  greater  the  discount  the  greater  his  gain.  If  he  succeeded 
in  purchasing  the  debts  at  any  discount,  to  that  extent  he  as- 
sumed to  himself  an  advantage  not  common  to  all  of  the 
stockholders.  To  permit  this  to  be  done  would  be  to  permit 
the  violation  of  one  of  the  plainest  principles  of  equity  appli- 
cable to  trustees.  In  this  particular  case  it  does  not  appear 
that  Wolff  assimied  the  demands  against  the  corporation  at 
any  discount,  neither  does  it  appear  that  he  did  not.  Nor  does 
the  policy  of  the  law  permit  an  inquiry  into  that  question. 
Occupying,  as  he  did,  the  position  of  trustee  he  should  not 
have  put  himself  in  a  position  adverse  to  his  cestui  que  trust 
One  cannot  faithfully  serve  two  masters  whose  interests  are 
diverse.'* 

In  the  still  later  case  of  Sims  v.  Petaluma  Gaslight  Co., 
131  Cal.  659,  it  is  said;  *'The  court  was  clearly  correct  in 
holding  that  for  the  reasons  stated,  the  contract  introduced  in 
evidence  on  the  part  of  the  plaintiff  was  invalid.  Being 
president  of  the  defendant  corporation.  Van  Syckel  neces- 
sarily was  one  of  the  directors  thereof  (Civ.  Code,  sec.  308) ; 
and  as  such  he  occupied  a  fiduciary  relation  to  the  corporation 
and  its  stockholders.  'A  trustee  may  not  use  or  deal  with  the 
trust  property  for  his  own  profit,  or  for  any  other  purpose 
unconnected  with  the  trust,  in  any  manner.'  (Civ.  CSode, 
sec.  2229.)  He  cannot  take  part  in  any  transaction  in  which 
he,  or  any  one  for  whom  he  acts,  has  an  intereBt^  present  or 
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eontingent,  adverse  to  that  of  his  fiduoiaiy.  (Civ.  Code,  sec. 
2230.)  In  fact,  this  rule  did  not  have  its  origin  with  the  codes 
but  it  is  much  older.  It  is  against  public  policy  to  permit 
any  person  occupying  fiduciary  relations  to  be  plaoed  in  such 
a  position  that  he  may  be  tempted  to  betray  his  duty  as  a 
trustee.  'Hence  the  rule  is  unyielding  that  a  trustee  shall  not, 
under  any  circumstances,  be  allowed  to  have  any  dealings 
with  the  trust  property,  with  himself ,  or  acquire  any  interest 
therein.  Courts  will  not  permit  any  investigation  into  the 
fairness  or  unfairness  of  the  transaction,  or  allow  the  trustee 
to  show  that  the  dealing  was  for  the  best  interest  of  the  bene- 
ficiary.' {Wickersham  v.  Crittenden,  93  CaL  29.)  In  Aher- 
deen  By.  Co.  v.  Blakie,  1  Macq.  H.  L.  461,  it  is  said:  'So 
strictly  is  this  principle  adhered  to,  that  no  question  is  al- 
lowed to  be  raised  as  to  the  fairness  or  unfairness  of  the 
contract  so  entered  into.  It  obviously  is,  or  may  be,  impos- 
sible to  demonstrate  how  far,  in  any  particular  case,  the  terms 
of  such  a  contract  have  been  the  best  for  the  interests  of  the 
cestui  que  truet  which  it  was  possible  to  obtain.  It  may  some- 
times happen  that  the  terms  on  which  a  trustee  has  dealt,  or 
attempted  to  deal,  with  the  estate  or  interests  of  those  for 
whom  he  is  a  trustee  have  been  as  good  as  could  be  obtained 
from  any  other  person;  they  may  even  at  the  time  have  been 
better,  but  still,  so  inflexible  is  the  rule,  that  no  inquiry  on 
that  subject  is  permitted.'  " 

These  authorities  lay  down  two  propositions:  L  That  an 
expressed  contract  cannot  be  entered  into  by  a  director  with 
himself  relative  to  the  trust  property;  and  2.  That  the  court 
will  not  permit  any  inquiry  into  the  question  of  the  honesty 
or  fairness  of  the  transaction. 

The  philosophy  of  this  rule  is  quite  apparent,  and  its  in- 
flexibility is  the  strongest  safeguard  which  the  law  can  offer 
for  the  protection  of  the  interests  of  the  beneficiary.  The 
great  purpose  of  the  law  is  to  secure  fidelity  in  the  agent. 
When  one  undertakes  to  deal  with  himself  in  different  capac- 
ities—individual and  representative-— there  is  a  manifest 
hostility  in  the  position  he  occupies.  His  duty  calls  upon  him 
to  act  for  the  best  interests  of  his  principal ;  his  self-interest 
prompts  him  to  make  the  best  bargain  for  himself.  Human- 
ity is  so  constituted  that  when  these  conflicting  interests  arise 
the  temptation  is  usually  too  great  to  be  overcome;  and  duty 
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is  sacrificed  to  interest.  In  order  that  this  temptation  ma7 
be  avoided,  or,  if  indulged  in,  must  be  at  the  peril  of  the 
trustee,  it  has  been  wisely  provided  that  the  trustee  shall  not 
be  permitted  to  make  or  enforce  any  contract  arising  between 
himself  as  trustee  and  individually  with  reference  to  any 
matter  of  the  trust,  nor  will  the  court  enter  into  any  exam- 
ination of  the  honesty  of  the  transaction. 

As  said  by  the  supreme  court  of  New  York  in  Munson  v. 
Syracuse  etc.  B.  B.  Co.,  103  N.  T.  74:  "The  law  permits  no 
one  to  act  in  such  inconsistent  relations.  It  does  not  stop  to 
inquire  whether  the  contract  or  transaction  was  fair  or  un- 
fair. It  stops  the  inquiry  when  the  relation  is  disclosed,  and 
sets  aside  the  transaction  or  refuses  to  enforce  it,  at  the  in- 
stance of  the  party  whom  the  fiduciary  undertook  to  represent, 
without  undertaking  to  deal  with  the  question  of  abstract 
justice  in  the  particular  case.  It  prevents  frauds  by  mak- 
ing them,  as  far  as  may  be,  impossible,  knowing  that  real 
motives  often  elude  the  most  searching  inquiry,  and  it  leaves 
neither  to  judge  or  jury  the  right  to  determine  upon  a  con- 
sideration of  its  advantages  or  disadvantages,  whether  a  eon- 
tract  made  under  such  circumstances  shaU  stand  or  fall.  .  .  . 
The  value  of  the  rule  of  equity  to  which  we  have  adverted 
lies  to  a  great  extent  in  its  stubbornness  and  inflexibility.  Iti 
rigidity  gives  it  one  of  its  chief  uses  as  a  preventive  or  dis- 
couraging influence,  because  it  weakens  the  temptation  to 
dishonesty  or  unfair  dealing  on  the  part  of  trustees,  by  vitiat- 
ing, without  attempted  discrimination,  all  transactions  in 
which  th^  assume  the  dual  character  of  principal  and  Fq;>re- 
sentative.'' 

So  harmonious  is  the  law  on  this  subject  that  authoritief 
might  be  cited  indefinitely,  but  reference  is  made  only  to 
those  in  this  state  where  the  principles  have  been  discuiased, 
reiterated,  and  approved.  {Son  Diego  v.  San  Diego  etc.  B.  B 
Co.,  44  CaL  112;  Andrewe  v.  Prait,  44  Cal.  317;  Wilbur  v, 
Lynde,  49  CaL  292;^  Chamberlain  v.  Pacific  Wool-Orowen 
Co.,  54  CaL  106;  Shakespear  v.  Smith,  77  Cal.  638,-*  SmiiA 
V.  Los  Angeles  Immigration  Assn.,  78  CaL  292  ;*  Orav^  v. 
Mono  etc.  Mining  Co.,  81  Cal.  319;  San  Francisco  Water  Co 
V.  PaUee,  86  CaL  629;  Wickersham  v.  Crittenden,  98  CaL  Sl| 
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CapUai  Ocs  Co.  v.  Young,  109  OaL  143;  Curtin  t.  Salmon 
Biver  etc.  Co.,  130  Cal.  346.^) 

We  have  examined  the  cases  cited  b7  counsel  for  respond- 
ent to  support  the  validity  of  this  contract  and  the  right  of 
respondent  to  recover  upon  it,  but  they  have  no  relevancy  to 
the  real  point  involved.  We  will  not  discuss  at  all  the  au- 
thorities cited  from  other  jurisdictions,  and  as  to  the  cases  in 
this  state  will  mention  them  briefly,  and  then  only  to  point 
out  their  special  inapplicability. 

All  the  cases  cited  by  counsel  are  cases  where  either  the 
director  of  the  corporation  whose  dealings  were  questioned 
dealt  directly,  but  illegally,  with  the  board  of  directors  of  a 
solvent  corporation,  assuming  to  act  for  it,  or  dealt  with 
such  board  with  the  knowledge  or  approval  of  the  stockhold- 
ers, or  th^  are  cases  where  the  illegal  action  of  the  director 
was  subsequently  ratified  and  approved  by  the  corporate 
authorities.  In  none  of  these  cases  is  it  held  that  he  could 
deal  with  himself,  or  that  a  contract  made  with  himself  with- 
out the  knowledge  of  the  other  directors  or  the  stockholders, 
or  without  the  subsequent  ratification  or  approval  of  the  cor- 
poration, could  be  sustained  or  enforced  against  the  corpora- 
tion. 

This  marked  distinction  is  plainly  declared  in  a  line  from 
one  of  the  cases  cited  by  respondent  {Twin  Lick  OU  Co.  v. 
Marbuty,  91  U.  S.  590),  where  the  court  says;  "The  defend- 
Mnt  was  not  here  both  seller  and  buyer.'' 

In  the  case  at  bar  he  was  both  seller  and  buyer,  with  the 
additional  relation  created  by  himself,  with  himself,  of  in- 
dorser  and  indorsee. 

Bef  erring  now  briefly  to  the  authorities  cited  1^  respond- 
ent from  this  court: 

In  the  case  of  Santa  Cruz  B.  R.  Co.  v.  Sprechles,  66  Oal. 
193,  no  question  of  a  director  dealing  with  himself  was  in- 
volved. The  plain  point  decided  there  was,  that  the  corpora- 
tion having  borrowed  mon^  from  the  director  Hihn,  the 
latter  was  entitled  to  be  repaid.  But  this  is  practically  de- 
daieil  to  be  the  rule  in  Davis  v.  Rock  Creek  etc.  Mining  Co., 
55  Cal.  359;*  Graves  v.  Mono  etc.  Mining  Co.,  81  Cal.  319; 
and  Sims  v.  Petaluma  Oas  Co.,  131  Cal.  659 ;  that  where  the 
corporation  has  dealt  with  the  director  he  can  reocfyBr  upon  a 
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quantum  meruit  Not,  however,  that  a  director  ean  recover 
upon  an  express  contract  made  with  himself  without  the 
knowledge  or  sanction  of  the  corporation. 

In  the  case  of  Sutter-Streei  By.  Co.  v.  Baum,  66  Gal.  44, 
and  Bonney  v.  Tilley,  109  Cal.  346,  the  note  and  mortgage 
Involved  there  were  given  by  the  corporation  to  a  director. 
In  Seeley  v.  San  Jose  etc.  Co.,  59  Cal.  25,  the  plaintiff  paid  off 
a  note  of  the  corporation  at  the  request  of  its  president  and 
superintendent,  and  thereupon  the  corporation  gave  a  note  to 
plaintiff  to  secure  repayment  At  an  annual  meeting  of  the 
board  of  directors  and  stockholders  this  note  was  recognized, 
sanctioned,  and  approved  by  them.  There  was  nothing  in  the 
ease  calling  for  the  application  of  the  rule  declared  in  Davis 
V.  Bock  Creek  etc.  Co.,  55  Cal.  364,^  or  cases  afSrming  a  sim- 
ilar principle.  In  fact,  the  court  in  Seeley  v.  San  Jose  etc. 
Co.,  59  Cid.  25,  recognized  the  distinction,  and  particularly 
stated  in  its  opinion  that  the  case  then  in  hand  was  not  "at 
all  like  unto  Davis  v.  Bock  Creek  etc.  Co.,  55  Cal.  364;' 
or  like  the  eases  of  San  Diego  v.  San  Diego  etc.  B.  B.  Co.,  44 
Cal.  112,  and  WUbur  v.  Lynde,''  49  Cal.  292,^  previously  re- 
ferred to  by  us  in  this  opinion. 

Neither  is  PhiUips  v.  Sanger  Lumber  Co.,  130  Cal.  431,  ap- 
plicable. The  only  point  decided  there  was  that  the  corpora- 
tion had  ratified  the  contract  claimed  to  be  illegal,  and  was 
bound  by  the  ratification.  These  are  all  the  cases  from  thif 
court  cited  by  counsel,  and  none  of  them  run  counter  to,  but 
eleariy  recognize  the  distinction  between,  cases  where  the 
director  deals  with  the  corporation,  or  his  act,  while  illegal, 
is  subsequentiy  ratified  by  it,  and  cases  where  he  deals  with 
himself  without  the  knowledge  and  approval  of  the  corpora- 
tion and  where  there  is  no  ratification. 

While  some  claim  is  made  that  the  corporation  in  this  case 
ratified  the  respondent's  acts,  it  is  only  a  claim;  there  is  not 
only  no  evidence  to  support  it,  but  the  evidence  is,  that  none 
of  the  other  officers  of  the  corporation  were  informed  by 
respondent  of  the  matter,  or  knew  of  the  transaction. 

It  is  hardly  necessary  to  say  that  the  general  power  con- 
ferred upon  Smith  under  the  by-laws  did  not  give  him  author- 
ity to  contract  with  himself.  Li  every  case  where  the  validity 
of  a  contract  made  1^  a  trustee  with  himself  is  in  question, 
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general  authority  to  act  for  the  corporation  must  necessarily 
have  existed  in  order  to  apply  the  principle  invoked  here. 
The  law  assumes  that  the  trustee  is  invested  with  general 
power  to  contract,  but  limits  its  exercise  to  matters  strictly 
in  the  interest  of  the  beneficiary,  and  disqualifies  him  from 
exercising  it  in  his  own  behalf.  This  disability  directly  re- 
sults from  the  existence  of  the  general  authority. 

In  disposing  of  this  matter  it  may  be  said  that  if  a  director 
wishes  to  take  security  for  advances  made  to  the  corporation 
it  is  not  requiring  too  much  of  him  to  ask  for  such  security, 
or  for  whatever  contract  he  would  equitably  be  entitled  to,  in 
order  to  protect  his  advances. 

If  he  fails  to  do  so,  and  has  any  equitable  claim  arising 
from  such  advances  against  the  corporation,  he  may  bring  an 
action  on  a  quantum  meruit  to  recover. 

He  cannot,  however,  make  an  express  contract  with  himself 
which  can  be  enforced  against  the  corporation  against  its 
will;  nor  can  the  fairness  of  such  a  contract  be  inquired  into 
or  affect  the  rule. 

The  principles  here  announced  apply  to  both  eases  coisid- 
ered  on  this  appeal,  and  for  the  reasons  given  the  judgments 
therein  appealed  from  are  reversed  and  the  causes  remanded. 

Beatty,  C.  J.,  and  Henshaw,  J.,  concurred 

McFABLAND,  J.,  concurring. — ^I  concur  in  the  judgment 
of  reversal,  and  in  nearly  all  that  is  said  in  the  opinion  of  Mr. 
Justioe  Lorigan ;  but  I  think  that  some  of  the  quotations  to  be 
found  in  the  opinion  state  that  principle  of  law  under  dis- 
cussion rather  too  broadly.  It  may  be  well  to  say,  also,  that 
it  is  quite  likely  that  the  respondent  Smith  did  not  intend  to 
do  any  unlawful  act,  and  that  what  he  did  probably  inured 
to  the  benefit  rather  than  the  injuiy  of  the  Pickle  Works; 
but  well  established  and  just  general  principles  of  law  can 
occasionally  be  invoked  so  as  to  work  hardship  in  particular 

eases. 

CZLY.  CSrL-M 
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[Sae.  No    1280.    Department  Two.--NoTeinb6r  14,  1901] 

JOHANNB  OATJE,  Bespondent,  t.  E.  1£  ASMBSTBONG, 

Appellant 

Action  to  8xt  Asidi  Deed — Tslavd  and  Undue  Intujenob — Oonvidkn- 

TIAL  BELATIONS — ^AFPSAL— SUFPOBT  OF   FINDINGS — ^PBESUMPTION. — 

In  an  action  to  set  aside  a  eonyejanee  for  alleged  fraud  and  udne 
inflaence  exereiaed  bj  the  defendant  over  the  plaintiff,  in  Tiolation 
of  a  eonfidential  relation  between  them,  where  the  judgment  is  for 
the  plaintiff,  it  must  be  presumed  upon  appeal,  in  support  of  the 
findings  of  the  court,  that  the  court  gave  full  credit  to  the  testi- 
mony of  the  plaintiff,  and  refused  to  believe  the  evidence  adduced 
by  the  defendant  in  conflict  therewith. 

Idw — Inadequaot  of  Consideration — ^TAxme  Advantasb  of  I^NOBUiai 
AND  OoNFiDENGE.— Where  the  defendant  took  advantage  of  flw 
higheFt  trust  and  confidence  reposed  in  him  by  tfaa  plaintiff,  and  of 
the  ignorance  of  the  plaintiff,  to  obtain  a  deed  from  her  to  Idm 
for  a  grossly  inadequate  consideration,  a  court  of  equity  is  war- 
ranted in  finding  that  the  deed  was  obtained  by  fraud,  and  that 
the  same  should  be  canceled* 

Ib« — ^Eqttity — ^Adjustment  of  Accounts. — ^The  defendant  having  ob- 
tained the  conveyance  by  fraud,  equity  invests  him  with  the 
character  of  a  trustee  for  plaintiff,  and  a  court  of  equity  will  ^ 
complete  justice  between  the  parties,  and  to  this  end  will  adjust 
the  accounts  between  them  in  relation  to  the  land,  and  will  offtet 
the  claim  of  one  against  the  other,  and  will  not  require  the  plaintiff 
to  restore  to  defendant  money  received,  where  it  is  shown  that  the 
latter  has  already  realized  out  of  the  trust  estate  more  than  '.he 
amount  paid  by  him  to  the  plaintiff  in  the  original  transaction. 

Xd^-TTnnegessabt  Tender  bt  Plaintiff  —  Belief  under  Gsnbbal 
Prater.— The  fact  that  the  plaintiff  at  one  time  tendered  te  de- 
fendant what  he  was  not  entitled  to  receive  is  immaterial;  and  under 
the  prayer  for  general  relief  the  court  can  give  such  relief  as 
plaintiff  was  entitled  to. 

Xn, ^Fraud  upon  Divorced  Husband — ^Estoppel  of  Defendant^ — ^The 

defendant  will  not  e  permitted  to  validate  his  own  fraudulent  i^et 
by  showing  that  the  plaintiff,  whom  he  has  defrauded,  intesided 
by  the  conveyance  to  defraud  her  divorced  husband. 

APPEAL  from  an  order  of  the  Superior  Court  of  Glenn 
County  denying  a  new  trial.    Oval  Pirkey,  Judge. 

The  facts  are  stated  in  the  opinion. 

B.  A.  Bridgford,  and  William  M.  Pinch,  for  Appellant 

Prank  Freeman,  and  Charles  L.  Donohoe,  for  Respondent 
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GRAY.  0. — This  is  an  action  to  set  aside  a  oonv^anee  of 
upimrds  of  three  hundred  acres  of  land  in  Glenn  County, 
alleged  to  have  been  procured  by  defendant  from  plaintiff 
by  means  of  fraud  and  undue  influence  exercised  by  the  latter 
toward  the  f ormer,  and  to  compel  defendant  to  reconyey  said 
lands  to  plaintiff.  The  case  was  tried  without  a  juiy,  findings 
were  waived,  and  judgment  was  entered  in  plaintiff's  favor. 
The  appeal  is  Ij  defendant  from  an  order  denying  him  a 
new  triaL 

The  main  oontention  of  appdlant  is  to  the  effect  that  the 
decision  of  the  court  is  unsupported  hy  the  evidenoe,  and 
there  being  no  findings  in  the  case,  appdlant  endeavors  to 
show  that  upon  no  reasonable  theory  of  the  evidence  can  the 
judgment  of  the  court  find  support 

In  support  of  the  judgment  it  is  proper  to  presume 
that  the  trial  court  gave  full  credit  to  the  testimony  of  the 
plaintiff  in  the  case  and  refused  to  believe  the  evidence  ad- 
duced by  defendant  wherein  it  eonflicted  with  plaintiff's 
evidence. 

Plaintiff's  story  as  told  upon  the  wxtness-^tand  waa^  in  sub- 
stance, that  she  was  a  Gterman  woman  little  versed  in  the 
English  language,  with  very  little  knowledge  of  business,  and 
no  knowledge  of  law.  That  a  short  time  before  meeting  the 
defendant  she  had  been  divorced  from  her  husband.  That 
the  real  property  in  dispute  here  had  belonged  in  part  to  her 
divorced  husband  and  in  part  to  herself,  the  whole  having  a 
mortgage  on  it  for  about  three  thousand  dollars.  That  the 
husband  had  conveyed  his  part  of  the  property  to  plaintiff 
that  she  might  dispose  of  it  the  more  conveniently  by  sale  or 
otherwise  and  thereafter  restore  to  him  in  mon^  the  equiva- 
lent of  his  interest  in  the  aggregate  property.  The  plaintiff 
was  sent  by  an  employment  agency  in  San  Francisco,  at  the 
request  of  defendant,  to  see  the  def endant^  on  Taylor  Street 
in  said  cily,  where  defendant  seems  to  have  been  waiting  in 
bed  to  undergo  some  kind  of  a  surgical  operation.  The  plain- 
tiff waited  on  defendant  for  a  few  days  subsequent  to  the 
operation,  for  which  the  defendant  paid  her.  He  also  en- 
gaged her  to  go  with  him  to  Iowa  HiU,  in  Placer  County, 
there  to  cook  for  him  and  his  men  for  wages  at  a  certain  mine 
which  defendant  was  managing.  Soon  after  going  there,  and 
after  mutual  protestations  of  love  between  the  pair,  plft^^t^fl 
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and  defendant  beeame  engaged  to  be  married,  and  abo 
thereafter  became  intimate  sexually.  This  relation  existing 
between  them,  and  he  being  a  shrewd  business  man,  the  plain- 
tiff soon  came  to  rely  on  defendant  for  advice  and  aid  in 
conducting  her  business  in  connection  with  her  land  in  Glenn 
County.  The  defendant  undertook  to  procure  a  loan  for 
plaintiff  to  take  up  the  three-thousand-doUar  mortgage  when 
the  same  should  fall  due,  but  failed  to  obtain  the  same.  While 
her  affairs  were  in  this  condition,  defendant  came  to  plaintiff, 
with  a  paper  in  his  hand,  and  informed  her  that  her  divorced 
husband  was  threatening  a  suit  to  get  his  property  back  from 
her.  Defendant  advised  plaintiff  that  she  would  lose  her 
property  if  she  did  not  follow  his  directions.  The  plaintiff 
acted  upon  this  advice,  and  in  obedience  to  defendant's  direc- 
tions conveyed  the  property  to  defendant,  receiving  therefor 
his  note  for  five  hundred  dollars,  together  with  a  check  for 
five  hundred  dollars  more.  She  testifies,  in  substance,  that 
this  was  a  mere  colorable  transaction,  that  defendant  agreed 
that  plaintiff  **  could  have  her  property  back  for  the  same 
amount  of  money.*'  She  says,  ''He  told  me  you  can  take  this 
five-hundred  dollar  check  and  you  can  buy  your  children 
some  clothes  and  send  for  your  ohildren.''  That  thereafter 
she  offered  him  the  said  note  and  cheek  and  demanded  her 
property  back;  that  he  then  informed  her  that  it  was  not 
time  yet  to  reconvey,  for  the  reason  that  her  husband  had 
sued  her  ''down  in  the  city."  She  says:  "When  I  told  him  to 
give  me  my  property  back,  he  said  it  isn't  time  to  do  it  now. 
your  home  is  with  me,  you  go  to  Iowa  Hill,  that  is  the  place 
where  you  have  to  stay."  Thereafter  she  returned  to  Iowa 
Hill.  Some  months  later  defendant  repudiated  his  agree- 
ment to  marry  the  plaintiff,  refused  to  return  her  property  to 
her,  and  told  her  "to  get  out,"  claiming  that  he  had  bought 
the  property  and  that  it  was  his  own. 

It  further  appears  from  the  evidence  that  the  property  in 
dispute  is  of  the  value  of  about  ten  thousand  dollars. 

We  think  that  the  foregoing  evidence  warrants  a  court  of 
equity  in  finding  that  the  deed  from  the  plaintiff  to  defend- 
ant was  obtained  by  fraud,  and  that  the  same  should  be 
canceled. 

Conceding  that  there  was  no  false  representation  as  to  a 
suit  having  been  threatened  by  plaintiff's  divorced  husband. 
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the  relations  of  the  parties  were  of  such  a  character  that  it 
was  natural  for  plaintiff  to  repose,  as  she  did,  the  highest 
tmst  and  confidence  in  defendant.  The  defendant  took  ad- 
vantage of  this  confidence  and  of  the  ignorance  of  plaintiff 
to  obtain  a  deed  to  this  property  for  about  half  what  it  was 
worth.  The  gross  inadequacy  of  the  consideration,  combined 
with  the  condition  of  dependence,  trust,  and  confidence  of 
the  plaintiff  in  the  defendant,  we  deem  entirely  sufficient  to 
predicate  the  decree  of  fraud  upon. 

The  decree  requires  the  plaintiff  to  cancel  and  surrender 
to  defendant  the  five-hundred-dollar  note,  which  she  received 
from  him,  but  does  not  require  the  restoration  of  the  five 
hundred  dollars  received  in  the  check,  or  any  other  sum  of 
money  paid  out  by  defendant  on  account  of  this  land.  In 
this,  however,  we  see  no  error.  It  is  true  defendant  paid  off 
the  mortgage  on  the  property  amounting  to  $3,304.  He  also 
re-mortgaged  it  for  fifteen  hundred  dollars,  which  amount  at 
least  seems  still  to  be  a  lien  on  the  property.  In  addition  to 
this  the  defendant  received  rents  from  the  property,  as  con- 
ceded in  his  reply  brief,  to  the  extent  of  $1,588.55.  It  also 
appears  that  defendant  sold  some  forty-five  acres  of  the  place. 
It  is  fair  to  presume  that  the  trial  court  sitting  as  a  court  of 
equity,  to  determine  what  the  decree  should  be,  charged  the 
defendant  with  the  full  value  of  this  land  at  thirty  dollars 
per  acre,  as  shown  by  the  testimony  of  the  witnesses,  which 
would  amount  to  $1,350  for  the  forty-five  acres.  If  we  add 
the  amount  of  the  outstanding  mortgage  of  fifteen  hundred 
dollars  to  the  total  of  the  value  of  the  forty-five  acres  sold  and 
the  amounts  received  in  rents,  the  sum  is  about  $4,438.  De- 
duct from  this  the  total  of  $3,304  paid  on  the  mortgage  and 
the  five  hundred  dollars  given  to  plaintiff  at  the  execution  of 
the  deed,  and  we  have  left  $634.  Of  course,  nothing  should 
be  allowed  for  the  item  of  $1,260  paid  by  defendant  for  a 
strip  of  land  adjoining  the  land  in  controversy.  This  strip 
IS  no  portion  of  the  land  here  in  controversy,  and  has  nothing 
to  do  with  the  case  in  hand.  The  court  was  also  warranted  in 
refusing  to  allow  defendant  an3rthing  for  his  personal  services 
or  expenses  in  connection  with  the  land,  for  the  reason  that 
there  is  evidence  tending  to  show  that  those  services  and  ex- 
penses were  voluntary  acts  of  kindness  which  plaintiff  was  led 
to  believe  were  to  be  performed  without  compensation.    There 
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are  some  items  of  expenditure  upon  the  property,  sueh  as  in- 
sorance,  taxes,  abstracts,  repairs,  etc.,  amounting  in  the 
aggregate  to  less  than  five  hundred  dollars,  which  the  court 
may  have  offset  against  the  balance  of  $634  mentioned  above; 
and  if  they  were  so  offiset  the  appellant  can  find  no  ground  of 
complaint  therein.  The  defendant  having  obtained  the  con- 
veyance by  fraud,  equity  invests  him  with  the  character  of  a 
trustee,  and  he  holds  the  property  in  trust  for  plaintiff,  and  a 
court  of  equity  will  do  complete  justice  between  the  parties, 
and  to  this  end  will  adjust  the  account  between  them  in  rela- 
tion to  the  land  and  will  offset  the  claim  of  one  against  the 
other,  and  will  not  require  the  plaintiff  to  restore  to  defend- 
ant money  received  when  it  is  shown  that  the  latter  has 
already  realized  out  of  the  trust  estate  more  than  the  amount 
paid  by  him  to  the  plaintiff  in  the  original  transaction.  The 
valid  claim  for  money  by  the  one  will  be  treated  as  ex- 
tinguishing, so  far  as  it  will  go,  a  similar  daim  by  the 
other,  leaving  nothing  to  be  returned  or  restored  where  the 
claim  is  thus  fully  extinguished.  {More  v.  Mare,  133  CaL 
489.) 

Nor  is  it  material  that  plaintiff  on  one  occasion  tendered 
to  defendant  the  five-hundred-dollar  check  and  in  her  com- 
plaint offers  to  restore  the  five  hundred  dollars  represented 
by  the  check.  From  the  evidence  the  court  was  warranted  in 
finding  that  this  offer  was  more  than  the  defendant  was  en- 
titled to  receive,  and  under  the  general  prayer  for  relief  can 
give  to  plaintiff  such  decree  as  she  was  entitled  to. 

The  contention  of  appellant  that  plaintiff  should  be  re- 
fused relief  because  the  purpose  of  the  conveyance  was  to 
defraud  her  divorced  husband  is  disposed  of  by  the  recent 
well-considered  case  of  Donnelly  v.  Bees,  141  CaL  56.  The 
defendant  will  not  be  permitted  to  validate  his  own  fraudu- 
lent act  by  showing  that  the  party  he  has  defrauded  intended 
to  defraud  some  other  person. 

Some  alleged  errors  of  law  occurring  at  the  trial  are  re- 
ferred to  by  appellant.  We  have  examined  these  and  find 
that  they  are  not  of  8u£Scient  imi)ortance  to  warrant  a  dis- 
cussion. 

We  advise  that  the  order  denying  a  new  trial  be  affirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[8.  F.  No.  2S90.    Department  Two.-— NoTember  14,  1004.] 
Consolidated  Oases. 

C.  A.  HOOPER  et  aL,  Respondents,  t.  L.  N.  FLETCHER  et 
al.,  Respondents,  and  JAMES  H.  BARKER  et  aL, 
Appellants. 

FRANK  OIMO  et  aL,  Appellants,  t.  L.  N.  FLETCHER  $t 
aL,  Respondents. 

MlOHAmOB'  LZXKS— POBSOLOSUBK— FlNDZNG  AS  TO  LBW  ICB  AtTOS- 
MXTS'  FBS — SUPFOST  Of  JUDGMENT— ISSUIS—KlW  TBUL.— Ih  SB 

action  to  foreclose  mechanics'  liens,  a  finding  of  fact,  upon  wtdA 
the  land  of  the  owner  was  charged  with  a  lien  for  attorneys'  fees, 
to  the  eifect  that  atter  payment  of  the  fond  into  eoort  the  owner 
had  enterea  into  a  contest  with  certain  claimants  as  to  the  disposi- 
tion of  the  fund,  whieh  finding  is  necessary  to  support  the  judgment 
for  such  Hen,  is  not  outside  of  the  iasues  upon  which  the  court 
was  called  upon  to  pass,  and  is  roTiewable  upon  motion  for  new 
trial,  on  the  ground  that  such  finding  is  unsupported  fay  the 
OTidence. 

iDw — AmtAis  FBOM  Obdkb  GaAKTora  Nxw  Tbiait-Bevisw  ov  Obdbb— 
Nxw  Tbul  as  to  ATTOBionrs'  Fbs  amd  Odst&— Where  the  order 
granting  a  new  trial  geneiallj  was  made,  after  failure  of  the 
plaintiifs  to  comply  with  an  order  to  the  eifect  that  it  would  be 
granted  if  attorneys'  fees  were  not  remitted,  the  order  grantiiiLf 
a  new  trial  for  insufficiency  of  the  eridence  to  sustain  a  findzag 
thereupon  win  be  affirmed,  so  far  as  it  grants  a  new  trial  upon 
the  issue  as  to  attorneys'  fees  and  eosta,  and  the  respondents  will 
be  allowed  to  recover  their  costs  of  appeal. 

iDd— Owmi,  WHXN  not  Liabli  loa  IMisbkst  oa  008Ta.r— When  the 
building  contract  appears  to  be  valid  and  the  owner  before  the 
trial  of  actions  to  foreclose  mechanies'  liens  pays  the  residue  of 
the  fund  properly  remaining  in  his  hands  as  due  to  the  eontractor, 
to  be  applied  toward  the  payment  of  the  daimaati  of  Hens,  the 
owner  is  not  liable  for  interest  or  costs. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  triaL  Thomas 
F.  Oraham,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Wickliffe  Matthews,  for  Frank  Ohno  et  al..  Appellants. 

Bama  McKume,  and  E.  Bianehi,  for  Andrew  Christensen, 

Appellant. 

William  H.  Jordan,  for  Joost  Brothers,  a  Corporaticaii, 
Appellant. 

Richard  Percy  Henshall,  and  Wilmer  Mnma,  for  Jamea 
C.  Powers,  Appellant 

C.  L.  Dam,  for  J.  B.  Powell,  Appellant 

J.  S.  Macks,  and  William  Tomsky,  for  Lowry  &  Daly,  Ap- 
pellants. 

Stafford  ft  Stafford,  for  H^iry  Simas  and  Jane  Simaa, 
Bespondaits. 

William  F.  Sawyer,  for  C.  A.  Hooper  et  al.,  Respondents. 

Walter  S.  Brann,  for  E.  B.  Bailey  et  aL,  Respondents. 

Daniel  C.  Deasy,  for  W.  H.  Preble  et  al..  Respondents. 

Hu  Jones,  for  E.  Davies  et  aL,  Respondents. 

L.  N.  Fletcher,  Respondent,  in  pro.  per. 

McFARLAND,  J. — These  are  consolidated  cases  brought  to 
foreclose  mechanics'  liens  against  a  honse  and  lot  of  land  on 
which  it  stands,  owned  by  the  defendant  Henry  Simas.  Judg- 
ment was  rendered  for  plaintiffs  and  certain  defendants  and 
cross-claimants,  but  afterwards  a  motion  of  defendant  Simas 
for  a  new  trial  was  granted,  and  from  the  order  granting  the 
new  trial  certain  parties  have  appealed. 

Sinv*«.  the  owner  of  the  land,  entered  into  a  written  con- 
tiraet  Tith  the  defendant  Fletcher  for  the  construction  of  the 
house  in  question  for  $2,050,  payable  in  four  equal  install- 
ments. The  appellants  are  persons  who  furnished  labor  and 
materials  for  Fletcher.    Simas  made  the  first  two  payments, 
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bat  retained  the  last  two,  amonntmg  to  $1,025,  and  thia  last- 
named  sum  was  the  only  amount  in  which  he  was  liable  to  the 
lienholders,  provided  the  said  contract  with  the  original  con- 
tractor Fletcher  was  a  valid  one  under  the  Mechanic's  Lien 
Law.  The  contract,  in  form  and  substance,  was  in  compli- 
ance with  the  law ;  but  it  was  averred  in  the  complaints  that 
it  was  void  because  it  had  not  been  recorded — ^in  which  event 
the  lienholders  would  be  entitled  as  against  Simas  to  the  full 
amounts  of  their  liens,  which  greatly  exceeded  the  said  $1,025. 
Simas  answered  denying  that  the  contract  had  not  been  re- 
corded, and  averring  that  it  had  been  so  recorded  and  was  a 
valid  contract.  This  was  the  only  issue  he  made  in  his  an- 
swer; he  admitted  that  he  had  the  said  $1,025  in  his  hands, 
averred  his  readiness  to  apply  it  to  the  payments  of  the  liens, 
and  that  he  had  paid  it  into  court;  and  asked  the  court  to 
determine  the  shares  of  each  lienholder  in  the  fund,  and  that 
his  property  be  released  from  the  liens.  He  had  not  then,  in 
fact,  paid  the  money  into  court  as  averred,  but  he  did  so  be- 
fore the  trial.  The  court  found  in  his  favor  as  to  the  issue  of 
the  validity  of  the  contract  with  Fletcher,  that  it  had  been 
duly  recorded  and  was  a  valid  lien,  and  that  ''the  amount  of 
the  contract  price  that  is  liable  to  the  liens  and  claims  of 
plaintiffs  and  defendants  who  are  cross-complainants  herein 
is  the  sum  of  .  .  .  $1,025,  and  the  said  property  is  subject  to 
said  liens  for  said  sum. ' '  But  the  court  found  in  finding  XTT 
''that  said  defendant  Henry  Simas  answered  to  the  com- 
plaints of  plaintiffs  and  cross-complaints  of  defendants  here- 
iiu  and  pairticipated  in  the  trial  herein  and  entered  into 
a  contest  in  favor  of  certain  defendants  and  lien  claimants, 
and  against  certain  other  defendants  and  lien  claimants,  and 
generally  contested  as  to  the  disposition  of  said  fund  so  de- 
posited, and  delayed  and  harassed  plaintiffs  and  defendants, 
who  were  lien  claimants  in  the  collection  of  their  claims  out 
of  said  fund."  And  the  court  decreed  that  in  addition  to  the 
said  balance  of  $1,025  unpaid  on  the  contract  price,  there 
should  also  be  a  lien  on  the  said  premises  of  Simas  for  a  large 
amount  of  attorneys'  fees,  amounting  to  five  hundred  dollars, 
and  also  interest  on  the  $1,025  from  January  30,  1900,  which 
was  the  thirty-fifth  day  after  the  completion  of  the  building, 
— and  judgment  was  so  entered.  Defendant  Simas  moved  for 
a   new    trial    on    vnrions    statutory'    frrounds,    and,    among 
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others^  the  insufBcieney  of  the  evidence  to  justify  the  deeimoiiy 
axid  specified  its  insofBciencj  to  snstain  the  finding  XII  aboya 
qmoted.  The  court  granted  the  motion  for  a  new  trial,  but 
had  made  a  previous  order  to  the  effect  that  such  motion 
would  be  granted  unless  within  a  stated  time  ''counsel  fees 
and  interest  are  r^nitted,"  which  was  not  done.  From  this 
order  granting  a  new  trial  this  appeal  is  taken. 

Of  course,  the  general  rule  is,  that  the  order  of  the  trial 
court  granting  a  new  trial  will  not  be  disturbed  here  unless 
an  abuse  of  discretion  in  making  the  order  clearly  appears; 
and  we  see  no  such  abuse  in  this  case.  The  court  was  clearly 
warranted  in  holding  that  the  said  finding  XII  was  not  sup- 
ported by  the  evidence;  and  upon  that  finding  alone  could 
the  lien  for  the  attorneys'  fees  be  sustained.  As  to  the  only 
question  which  the  respondent  Simas  raised  by  his  answer  he 
was  the  prevailing  party,  and  there  was  no  ground  for  im- 
posing a  11^1  on  his  hand  for  these  onerous  attorneys'  fees, 
in  addition  to  the  balance  due  on  the  contract  unless  the 
facts  found  in  finding  XII  were  true.  That  finding  was  ob- 
viously made  in  view  of  the  decision  in  De  Camp  Lumber  Co. 
V.  Tolhurst,  99  Cal.  631,  which  was  a  mechanic's  lien  case,  and 
in  which  the  court  said  that  ''The  appellants,  however,  re- 
tained the  money,  and  apparently  without  cause  or  right 
raised  a  contest  on  every  point  and  fought  the  case  through 
to  the  end.  By  so  doing  they  delayed  the  respondents  in  re- 
covering money  to  which  they  were  justly  entitled  and  put 
them  to  unnecessary  expense.  Under  such  droumstances,  we 
think  the  respondaxts'  costs  and  attorneys'  fees  were  prop- 
erly allowed  and  made  payable  out  of  the  proceeds  of  the 
property  ordered  to  be  sold." 

Appellants  contend,  however,  that  the  question  whether  the 
attorneys'  fees  were  property  allowed  was  a  pure  question  of 
law,  and  could  not  be  reached  on  a  motion  for  a  new  triaL 
The  position  taken  is,  that  there  can  be  a  new  trial  only  on  an 
issue  of  fact ;  that,  under  former  decisions,  the  trial  court  may 
award  attorneys'  fees  in  a  mechanic's  lien  case  whether  or  not 
there  is  any  averment,  or  prayer,  or  traverse  on  that  subject 
in  the  pleadings,  and  may  allow  such  fees  in  excess  of  the 
amount  prayed  for;  that  as  pleadings  on  the  subject  are  not 
necessary,  there  can  be  no  issue  of  fact  involved;  and  that, 
therefore,  finding  XII  is  outside  of  the  issues  and  should  be 
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entirely  disregarded.  In  answer  to  this  technical  point  of 
YieWy  it  might,  we  think,  be  properly  said  that  as  appellants 
made  no  such  point  in  the  court  below  or  in  the  proceedings 
on  motion  for  a  new  trial,  they  are  equitably  estopped  to 
raise  it  here  for  the  first  time.  But  however  that  may  be,  we 
think  that  the  question  disposed  of  by  finding  XII  was  prop- 
erly before  the  court  for  adjudication,  and  presented  an  issue 
of  fact  the  determination  of  which  is  reviewable  on  a  motion 
for  a  new  trial.  It  is  true  that  issues  of  fact  are  generally 
raised  by  specific  averments  and  denials  in  the  pleadings;  but 
in  a  case  like  the  one  at  bar  the  law  imposes  upon  the  court 
the  duty  of  determining  whether  attorneys'  fees  should  be 
allowed,  and,  if  so,  for  what  amount;  and  upon  this  question 
each  party  has  the  right  to  introduce  evidence.  It  cannot  be 
said,  therefore,  that  a  finding  of  fact  as  to  attorneys'  fees  is 
really  outside  the  issues  in  the  sense  that  it  has  nothing  to  do 
with  the  case  and  is  to  be  totally  disregarded.  The  law  itself 
brings  the  question  of  attorneys'  fees  into  the  case  for  adju- 
dication, and  when,  as  in  the  case  at  bar,  the  court  makes  a 
finding  of  fact  on  this  subject,  which  finding  is  necessary  to 
the  support  of  the  judgment,  such  finding,  like  any  other 
finding  of  fact,  is  reviewable  on  motion  for  a  new  trial. 

We  are  of  the  opinion  that  the  defendant  was  not  liable  for 
interest  or  costs. 

The  order  granting  a  new  trial  is  affirmed  so  far  as  it  grants 
a  new  trial  upon  the  issue  as  to  atomeys'  fees.  In  all  other 
respects  said  order  is  reversed,  and  the  cause  is  remanded  for 
retrial  soldy  upon  the  issue  as  to  attomqrs'  fees  and 
the  respondents  to  recover  costs  of  appeaL 

Henahaw,  J.,  and  Lorigan,  J.,  ecmeuned. 

Behearing  denied. 
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[8.    F.    No.    2917.    Department    One.— NoTember    15,    1904.] 

DODGE  STATIONERY  COMPANY,  Respondent,  ▼.  J.  S. 
DODGE,  and  J.  S.  DODGE  COMPANY,  AppeUants. 

iKJUNCnON — INTEBFEBENCI    WITH    GoOD-WiLL    OF    BUSINXSS — ^PtAUbTJ- 

LSNT  Bepresentations  AS  TO  Identitt. — An  action  may  be  mm- 
tained  to  enjoin  the  defendants  from  attempting  hj  fiaudulent 
representation  to  the  effeet  that  plaintiff's  bosinees  is  defendants' 
business  to  appropriate  the  benefit  of  the  good-will  of  plaintiff's 
estabiished  business. 

Ic. — ^XJsE  OF  Defendant's  Susnamb  —  Intention  —  Consistency  of 
Findings.— Where  the  plaintiff's  established  business  had  used  the 
surname  of  an  individual  defendant,  as  a  part  of  the  good-will 
of  the  plaintiff's  business  while  he  was  eonneeted  with  it,  a  finding 
as  to  his  intention  to  show  his  eonnection  with  the  defendant 
ooTporation  is  not  inconsistent  with  a  finding  that  he  and  his  feUow- 
eorporators  cause  I  his  name  to  be  adopted  therein  with  the  intent 
and  for  the  purpose  of  defrauding  the  plaintiff  and  appropriating 
to  their  own  benent  the  good -will  of  plaintiff's  business. 

Id. — Support  of  Findings. — Upon  a  review  of  the  evidence  in  meh 
action,  held,  that  the  findings  therein  for  the  plaintiff  are  sustained 
by  suilicient  testimony. 

Id. — OwNEKSHir  of  Good-Will  of  Oobpokatb  Business — ^Vsndibui 
Intekest — ^BLGHTS  OF  Stogkholdebs. — The  good-will  of  the  bnsi- 
ness  of  the  plaintiff  corporation  is  the  property  of  the  corporation 
alone,  and  can  be  transferred  only  by  it.  The  defendant,  whoee 
surname  was  used  as  an  essential  part  of  such  good-will,  and  who 
was  a  stockholder  in  the  plaintiff  corporation,  had  no  vendible 
interest  in  its  good-wiU,  and  could  not  u^  n  ceasing  to  be  a  stock- 
holder transfer  such  good-will  or  any  part  thereof. 

i).— Bight  to  Use  of  One's  Own  Name — ^Bestbiction. — ^Though  the 
stockholder  whose  name  was  used  by  the  plaintiff  eorporation,  by 
his  consent,  has  the  right  after  he  eeasee  to  be  a  stoekholdor 
therein  to  use  his  name  in  the  same  line  of  business,  if  he  doei 
80  legitimately,  and  cannot  be  restrained  therefrom  by  contract; 
and  though  the  corporation  has  no  proprietary  interest  in  his  name, 
yot  he  is  entitled  to  the  good-will  of  its  business,  and  he  can- 
not be  permitted  to  injure  it  by  palming  off  its  business  as  his 
own. 

£p, Bights  of  Trading  Corporation  —  Expectation  of  Oontinubo 

Patronage — Protection  in  EgmTY. — ^A  trading  corporation  ms^, 
equally  with  a  private  person,  have  a  well-founded  expectation  of 
continued  public  patronage,  which  constitutes  the  good-will  of  its 
business,  under  section  992  of  the  Civil  Code,  and  may  be  pro- 
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teeted  bj  a  eoart  of  eqnitj  against  acts  of  the  eharaeter  oom- 
pUdned  of. 

lO. — ^BlGHT  TO  USX  OF  NaMX  IN  FORMING  NKW  OOBPO&ATION — INTBB- 
nSBENGB   WITH    PETO^   €k>RPORATION    WITH    SiMlLAB    NaMB. — ^Thougb 

an  indiTidnal  has  the  rijht  to  do  buBinees  in  hie  own  name,  if  he 
does  so  legitimatelj,  jet  he  cannot  confer  upon  a  new  corporation 
the  right  to  use  >i8  name  for  the  purpose  of  enabling  it  to  engage 
in  a  business  which  had  been  conducted  by  a  prior  corporation 
under  a  similar  name,  which  he  had  caused  the  prior  corpora- 
tion to  use,  where  the  similarity  of  names  would  create  confusion,  and 
enable  the  new  corporation  to  obtain  the  business  of  the  prior 
eoiporatioa. 

iDu — ^iNJUNcnoH  TO  Bbstbain  SIMULATION. — In  such  case  InjtmetloB 
will  lie  in  favor  of  the  prior  corporation  against  the  new  cor- 
poration,  and  the  defendant  whose  name  is  used  bj  it  to  restrain 
the  simulation  so  far  as  may  be  necessary  to  protect  the  rights 
of  the  prior  corporation.  The  courts  interfere  in  such  cases  sold; 
for  the  purpose  of  preventing  fraud,  actual  or  constructive. 

Id. — ^AOTUAL  Fraudulent  Intent  not  Essential. — It  is  immaterial 
whether  the  surname  used  by  the  plaintiff  in  its  business  was  use<] 
by  the  defendant  corporation  on  its  signs  with  actual  fraudulent 
intent.  If  the  natural  and  necessary  consequence  of  defendant's 
conduct  was  such  as  to  cause  deception,  said  defendant,  knowing  the 
facts,  must  be  held  to  the  same  responsibility,  even  if  it  acted 
under  the  honest  impression  that  no  right  of  the  plaintiff  was 
invaded. 

Id. — Use  of  Dependant's  Name  by  PLAiNTiPf  not  a  Misrepresenta- 
tion.— The  use  by  the  plaintiff  of  the  corporate  name  conferred 
upon  it  by  the  act  of  the  individual  defendant  is  not  a  misrepresen- 
tation of  the  fact  that  any  person  of  that  name  is  connected  with 
it  after  he  ceased  his  connection  therewith.  The  name,  by  his  acts, 
Lad  bofome  so  bound  up  in  the  plaintiff's  business  as  to  indicate  the 
jtrasiness  itself  carried  on  by  it;  and  it  indicated  nothing  more 
aftuf  his  retirement. 

li,^ — ^Extent  op  Injunction. — Though  in  other  respects  the  injunction 
j^nted  was  warranted  by  the  case  presented,  it  should  not  go  to 
the  extent  of  enjoining  the  defendant  corporation  from  using  itF; 
eorx)orate  name  in  some  other  line  of  business,  nor  should  it  enjoin 
the  individual  defendant  in  the  matter  of  using  his  own  name  in 
carrying  on  the  stationery  business,  to  any  greater  extent  than  is 
accessary  to  protect  against  fraud. 

APPEAL  from  a  judj^nent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     M.  C.  Sloss,  Judge. 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 
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A.  E.  Shaw,  J.  F.  Riley,  and  Page,  McCntehen,  Harding  A 
Enight^  for  Appellants. 

A  man  has  an  inalienable  right  to  the  nse  of  his  own  name, 
and  any  nse  of  which  incidentally  interferes  with  the  bnsineaB 
of  another  having  the  same  name  is  damnum  absque  injuria. 
(Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169;  Brown 
Chemical  Co.  v.  Meyer,  139  U.  S.  540;  Turion  v.  Turton, 
(1889)  42  Ch.  Div.  128;  Harson  v.  Halkyard,  22  R.  I.  102; 
Cutter  V.  Oudebrod  Bros.,  36  App.  Div.  362;  55  N.  T.  Snpp. 
298,  304  (s.  c.  44  App.  Div.  605,  61  N.  T.  Snpp.  225) ;  Elgin 
Butter  Co.  v.  Elgin  Creamery  Co.,  155  lU.  127 ;  De  Long  ▼. 
De  Long  etc.  Co.,  10  Misc.  Rep.  577 ;  32  N.  T.  Snpp.  203,  206 ; 
Marcus  Ward  dk  Co.  v.  Ward,  61  Hnn,  625;  15  N.  T.  Supp. 
913;  Duryea  v.  National  Starch  Co.,  79  Fed.  616;  101  Fe*. 
117;  Bock  Springs  Dist.  Co.  v.  Monarch,  15  Ey.  Law  Bmp. 
866;  22  S.  W.  1028.) 

Mastick,  Van  Fleet  &  Mastick,  for  Respondent 

The  defendants  should  be  absolutely  enjoined  from  the  use 
of  a  deceptive  name  interfering  with  the  value  of  the  good- 
will of  plaintiff's  business.  {Weinstock  v.  Marks,  109  CaL 
529,  538,  539  ;i  Spiker  v.  Lash,  102  Cal.  38;  Nolan  Bros.  8ho€ 
Co.  V.  Nolan,  131  Cal.  271  ;*  C.  S.  Higgins  Co.  v.  Higgins  Soap 
Co.,  144  N.  T.  462  ,•»  Oarrett  v.  Oarrett  dk  Co.,  78  Fed.  472; 
Holmes  v.  Holmes  etc.  Co.,  37  Conn.  278  ;*  Wyckoff  v.  Home 
Scale  Co.,  110  Fed.  520;  Penberthy  Injector  Co.  v.  Lee,  120 
Mich.  174;  Wm.  Bogers  Co.  v.  Bogers  etc.  Co.,  11  Fed.  495; 
Walter  Baker  dk  Co.  v.  Sanders,  80  Fed.  889;  Cash  v.  Cask, 
82  L.  T.  (N.  S.)  655;  International  Silver  Co.  v.  Bogers  Co., 
110  Fed.  955;  Shaver  v.  Heller,  108  Fed.  821;  Clark  Thread 
Co.  V.  Armitage,  67  Fed.  896;  Le  Page  Co.  v.  Bussia 
Cement  Co.,  51  Fed.  943 ;  Stuart  v.  F.  Q.  Stewart  Co.,  91  Fed. 
243 ;  Schmid  v.  De  Orauw,  27  Misc.  Rep.  693 :  69  N.  T.  Snpp. 
569;  De  Long  v.  De  Long  etc.  Co.,  89  Hnn,  399.)  Thoogk 
actual  fraud  strengthens  the  ease^  aetoal  fraudulent  intent 
is  not  essential  where  the  name  itself  is  a  deception,  or  the 
acts  done  cause  deception.  {Tussand  v.  Tussand,  44  Gh.  DIt. 
678,  693;  Le  Page  v.  Bussia  Cement  Co.,  61  Fed.  941,  MA. 

160  Am.  St.  Bep.  57.  148  Am.  St.  B«p.  7M. 

i  82  Am.  St.  Bep.  346.  «  9  Am.  Bep.  824. 
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947;  Holmes  v.  Holmes  etc.  Co.,  37  Conn.  295,  296;'  SUiart  v. 
F.  G.  Stewart  Co.,  91  Fed  243;  Taesdstiksfabriks  etc.  v. 
Myers,  139  N.  Y.  364;  FuUer  y.  Huff,  104  Fed.  141,  145.) 

ANGELLOTTI,  J.— This  action  was  brought  to  obtain  a 
deeree  enjoining  the  defendants  from  maintaining  certain 
signs,  doing  business  xuider  certain  names  and  designations,  or 
using  the  same  in  the  conduct  of  their  business,  using  or  ex- 
hibiting certain  samples,  and  enjoining  the  defendant  cor- 
poration from  using  its  corporate  name,  or  any  other  name 
in  colorable  imitation  of  plaintiff's  corporate  name,  in  the 
conduct  of  its  business. 

Plaintiff  had  judgment  substantially  in  accord  with  the 
prayer  of  its  complaint,  and  defendants  haye  appealed  from 
RMk  judgment. 

The  findings  of  the  trial  court  and  allegations  of  the  com- 
plaint which  are  not  denied  by  the  answer  show  the  follow- 
ing facts: — 

Plaintiff  was  incorporated  in  August,  1894,  for  the  pur- 
pose of  buying,  selling,  and  dealing  in  books,  periodicals,  and 
stationery,  and  carrying  on  a  general  engraying,  typograph- 
ing,  and  printing  business,  and  has  eyer  since  been  engaged 
in  said  business  in  the  city  and  county  of  San  Francisco. 
Defendant  J.  S.  Dodge  was  one  of  the  incorporators,  its  first 
president,  and  its  general  manager  until  September  17,  1900, 
when  he  sold  and  transferred  all  his  stock  to  another,  since 
which  time  he  has  not  been  a  stockholder  in  the  corporation, 
in  any  way  interested  therein,  an  officer  thereof,  or  in  its 
employ. 

In  March,  1896,  plaintiff  moyed  its  place  of  business  to  No. 
112  Post  Street,  and  in  March,  1899,  to  No.  123  Grant  Ayenue, 
where  the  business  has  eyer  since  been  conducted. 

During  the  period  that  the  business  was  being  conducted 
at  these  places,  with  defendant  J.  S.  Dodge  as  manager,  said 
defendant  Dodge  usually  adyertised  and  conducted  the  busi- 
ness of  plaintiff  under  the  name  of  '^ Dodge's,"  that  being 
the  only  name  or  deyice  placed  in  a  conspicuous  manner  on 
the  signs  used,  and  the  signs  used  at  123  Orant  Ayenue  con- 
taining simply  the  word  ''Dodge's,"  and  no  other  word  or 
designation  whateyer,  and  these  conditions  haye  eyer  since 

19  An.  Bep.  824. 
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continued  to  exist.  It  was  always  the  custom  of  plaintiff  to 
stamp  on  the  back  of  envelopes  sold  by  it  the  word  "Dodge's," 
with  a  designation  of  the  street  and  number  of  ita  place  of 
business. 

During  the  time  that  the  business  of  plaintiff  has  been  eon- 
ducted  at  these  two  places  it  has  become  well  and  favorably 
known  to  its  customers  as  "  Dodge 's*'  and  under  that  name 
plaintiff  has  built  up  and  is  now  carrying  on  a  large  and 
profitable  business,  the  corporate  name  being  used  only  on 
billheads  and  correspondence. 

Within  a  few  months  after  parting  with  his  stock  in  plain- 
tiff corporation  and  ceasing  to  be  interested  therein, — yiz.^  on 
January  2,  1901, — defendant  J.  S.  Dodge,  with  four  others, 
organized  defendant  corporation,  the  ''J.  S.  Dodge  Com- 
pany,'*  for  the  purpose  of  engaging  in  the  same  character 
of  business  as  that  followed  by  plaintiff.  Said  J.  S.  Dodge 
Company  and  J.  S.  Dodge  hired  a  store  at  No.  209  Post  Street, 
in  the  same  block  in  which  plaintiff's  place  of  business  is 
situated,  and  only  one  hundred  feet  distant  therefrom,  and 
placed  thereon  a  conspicuous  sign,  as  follows:  "Dodge  will 
occupy  these  premises  on  his  return  from  New  York  with  a 
complete  stock  of  up-to-date  stationery,  etc.,  about  March 
1st."  The  word  "Dodge'*  thereon  was  displayed  in  very 
large  and  conspicuous  letters. 

On  April  1,  1901,  they  opened  their  stationery  business 
therein,  and  have  ever  since  maintained  the  same,  the  only 
signs  displayed  being  several  containing  simply  the  word 
"Dodge,"  in  large  letters,  and  a  large  marble  slab  in  the  side- 
walk in  front  of  the  store,  containing  simply  the  words 
"Dodge,  Stationer."  They  have  also  stamped  the  envelopes 
sold  by  them  with  the  words  "Dodge's,  209  Post  St,  S.  F.," 
and  have  done  other  things  calculated  to  convey  the  im- 
pression that  their  establishment  and  that  of  plaii/tiff  are 
identical. 

There  is  not  now,  and  has  not  been  since  September  17, 
1900,  any  person  by  the  name  of  "Dodge"  connected  in  any 
way  with  plaintiff  corporation. 

The  court  also  found  that  J.  S.  Dodge  and  his  fellow-inoor- 
porators  caused  the  name  "J.  S.  Dodge  Company"  to  be 
adopted  as  the  name  of  defendant  corporation,  with  the  intent 
and  for  the  purpose  of  defrauding  the  plaintiff,  appropria^ 
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ing  to  their  own  benefit  the  good-will  of  plaintiff's  hnsiness, 
and  deluding  and  deceiving  the  customers  of  plaintiff  and 
the  public  into  the  belief  that  the  business  theretofore  con- 
ducted by  plaintiff  was  being  conducted  by  defendants;  that 
the  store  at  209  Post  Street  was  hired  by  the  defendants,  and 
the  announcement  by  sign  was  made  by  them  that  "Dodge" 
would  occupy  the  premises,  for  the  same  purpose  and  with 
the  same  intent;  and  that  **it  said  defendants  are  permitted 
to  continue  to  carry  on  said  business  at  the  place  aforesaid, 
with  the  sign  aforesaid,  and  under  said  corporate  name,  the 
customers  of  plaintiff  and  the  public  generally  will  be  de- 
ceived and  misled  into  believing  that  the  store  where  the 
defendants  are  so  conducting  business  is  the  store  of  plain- 
tiff," to  the  great  damage  of  plaintiff. 

The  court  further  found  that  J.  S.  Dodge  had  been  engaged 
in  the  stationery,  etc.,  business  in  San  Francisco  for  more 
than  twenty-five  years,  either  individually,  in  partnership,  or 
as  stockholder  in  corporations;  that  in  all  firms  or  corpora- 
tions with  which  he  has  been  connected,  the  name  "Dodge" 
has  been  used  by  him  in  the  title  of  the  firm  or  corporation ; 
that  he  has  during  said  time  built  up  a  large  trade  by  his 
personal  endeavor,  "and  has  used  said  name  'Dodge'  or 
'Dodge's'  for  the  purpose  of  notifying  the  public  .  •  .  and 
his  patrons  generally  of  the  fact  that  he  was  connected  with 
said  partnership  or  corporation,  and  giving  his  personal  at- 
tention and  supervision  to  the  business  by  them  carried  on." 
There  was  no  finding  that  there  was  any  fraudulent  intent  on 
the  part  of  the  defendants  in  so  far  as  the  use  of  the  signs 
"Dodge"  and  "Dodge,  Stationer,"  on  and  about  the  store  at 
209  Post  Street,  after  the  commencement  of  business  therein 
was  concerned,  and  the  complaint  contained  no  allegation  as 
to  any  fraudulent  intent  in  this  respect 

The  trial  court  by  its  decree  enjoined  defendants  and  each 
of  them  from  maintaining  in  connection  with  their  business 
at  209  Post  Street,  or  at  any  other  place  where  they  may  con- 
duct a  similar  business,  the  signs  now  maintained,  or  any  sign 
containing  the  name  "Dodge"  or  "Dodge's"  with  or  without 
initials  or  other  words  or  devises,  unless  accompanied  by  an 
express  and  conspicuous  statement  that  the  business  carried 
on  under  such  sign  is  not  the  business  heretofore  carried  on 
by  plaintiff,  and  is  not  the  business  heretofore  carried  on 
GXLY.  GaL— 25 
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under  the  name  of  ^'Dodge's"  and  is  not  the  business  hereto- 
fore carried  on  at  No.  112  Post  Street  and  No.  123  Grant 
Avenne;  from  in  any  way  carrying  on  such  business  under 
such  names  or  any  designation  containing  such  names,  with- 
out such  accompanying  statement ;  from  using  such  names,  or 
any  description  in  any  way  containing  such  names,  in  the 
conduct  of  such  business,  without  such  an  accompanying 
statement;  and  also  enjoined  defendant  corporation  from 
using  its  corporate  name,  ''J.  S.  Dodge  Co.,"  as  its  corporate 
name,  and  from  doing  any  business  under  said  name,  or 
any  name  in  colorable  imitation  of  the  corporate  name  of 
plaintiff. 

We  cannot  say  that  the  findings  of  the  court  as  to  the  intent 
with  which  the  defendant  Dodge  used  his  name  in  the  title  of 
the  firms  and  corporations  with  which  he  had  been  connected 
are  necessarily  inconsistent  An  intent  to  show  his  connec- 
tion with  the  defendant  corporation,  J.  S.  Dodge  Com- 
pany, may  have  coexisted  with  an  intent  of  himself  and 
fellow-incorporators  therein  to  adopt  a  certain  corporate 
name  for  the  purpose  of  misleading  and  deceiving  the  cus- 
tomers and  patrons  of  plaintiff  in  the  manner  alleged  and 
found. 

Nor  can  we  hold  that  the  findings  of  the  court  are  not,  in 
all  respects,  either  sustained  by  sufficient  testimony  or  ad- 
mitted by  the  pleadings. 

As  is  usually  the  case,  the  intent  must  be  determined  from 
the  acts  and  the  circumstances  attending  their  commission, 
and  here  the  acts  and  circumstances  were  such  as  to  sustain 
the  conclusions  of  the  trial  court  as  evidenced  by  the  findings. 
Under  the  circumstances  appearing,  there  can  be  no  doubt  as 
to  the  correctness  of  the  conclusion  of  the  trial  court  as  to 
the  effect  upon  plaintiff's  business  of  allowing  defendants  to 
continue  their  business  at  209  Post  Street  with  the  signs  now 
there  and  under  said  corporate  name. 

The  question,  then,  is  as  to  whether,  upon  these  facts, 
plaintiff  was  entitled  to  any  relief,  and,  if  so,  the  extent 
thereof. 

Tbis  action  is  not  based  upon  the  theory  that  by  the  sale  of 
his  stock  in  plaintiff  corporation  there  was  any  transfer  by 
defendant  Dodge  of  the  good-will  of  the  business  or  of  any 
good-wilL    The  vendor  of  stock  in  a  corporation  has  no  veod- 
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iUe  interest  in  the  good-will  of  the  business  carried  on  hy  the 
oorporation,  and  cannot  transfer  any  part  thereof.  The  good- 
will of  a  bnsinesB  conducted  by  a  corporation  is  the  property 
of  the  corporation  alone,  and  can  be  transferred  only  by  it 
It  is  not  claimed,  therefore,  that  Dodge,  by  the  sale  of  his 
stock,  contracted  not  to  engage  in  the  stationery  business,  for 
had  he  so  purported  to  do,  which  he  did  not,  his  contract 
would  have  been  void  under  the  provisions  of  sections  1673 
and  1674  of  the  Civil  Code,  there  having  been  no  transfer  of 
the  good-will  of  the  business.  {Merchants  Ad  Sign  Co.  v. 
BterUng,  124  Cal.  429.^)  Admittedly,  defendant  Dodge,  hav- 
ing termioated  his  connection  with  plaintiff,  had  the  right 
to  engage,  whenever  and  wherever  he  saw  fit  so  to  do,  in  the 
same  character  of  business  as  that  carried  on  by  plaintiff. 
Nor  is  the  action  based  upon  the  claim  of  any  proprietary  in- 
terest  in  the  name  ''Dodge's"  or  "Dodge." 

The  basis  of  plaintiff's  action  is,  that  defendants  are  at- 
tempting by  fraudulent  representations,  to  the  effect  that 
plaintiff's  business  is  defendants'  business,  to  appropriate  the 
benefit  of  the  good-will  of  plaintiff's  established  business. 
The  rule  upon  which  a  judgment  in  favor  of  plaintiff  must 
rest  was  wdl  stated  in  Weinstock  v.  Marks,  109  Cal.  529,  539,- 
where  this  court,  speaking  through  Mr.  Justice  Garoutte, 
said:  ''The  fundamental  principle  underlying  this  entire 
branch  of  the  law  is,  that  no  man  has  the  right  to  sell  his 
goods  as  the  goods  of  a  rival  trader.  ....  We  think  the  prin- 
dple  may  be  broadly  stated,  that  when  one  tradesman  resorts 
to  the  use  of  any  article  or  contrivance  for  the  purpose  of 
representing  his  goods  or  his  business  as  the  goods  or  busi- 
ness of  a  rival  tradesman,  thereby  deceiving  the  people  by 
causing  them  to  trade  with  him  when  they  intended  to  and 
would  have  otherwise  traded  with  his  rival,  a  fraud  is  com- 
mitted— a  fraud  which  a  court  of  equity  will  not  allow  to 
thrive."  This  doctrine  has  been  repeatedly  stated  in  differ- 
ent forms  by  the  courts,  and  is  universally  recognized,  and 
we  do  not  understand  it  to  be  disputed  here.  As  pointed  out 
in  Shaver  v.  Heller,  108  Fed.  821,  there  is  a  distinction  be- 
tween a  suit  for  the  infringement  of  a  trade-mark  and  an 
action  to  restrain  unfair  competition  in  trade.  In  the  latter 
eaae^  to  which  this  action  belongs,  no  proprietary  interest  in 
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the  words  or  device  imitated  is  requisite.  It  is  sufficient  that 
the  plaintiff  is  entitled  to  the  good-will  of  a  business,  and  that 
this  good-will  is  injured  or  is  about  to  be  injured  by  the  palm- 
ing off  of  the  business  or  goods  of  another  as  his. 

In  passing,  it  may  be  said  in  response  to  a  contention  of 
defendants,  that  it  appears  clear  to  us  that  a  trading  cor- 
poration may,  equally  with  a  private  person,  have  a  well- 
founded  expectation  of  continued  public  patronage,  and  this 
constitutes  the  good-will  of  its  business  (Civ.  Code,  sec.  992), 
which  may  be  protected  by  a  court  of  equity  against  acts  of 
the  character  complained  of.  {Weinstock  v.  Marks,  109  Cal 
529,  539.*) 

Coming  to  the  application  of  the  principle  under  disens- 
sion,  it  is  obvious  that  there  is  a  very  material  distinction 
between  the  rights  of  the  defendant  Dodge  and  the  defendant 
corporation,  the  J.  S.  Dodge  Company.  Dodge  himself  being 
entitled  to  engage  in  the  stationery  business,  had  the  unques- 
tionable right  to  engage  in  that  business  in  his  own  name,  so 
long  as  he  did  not  resort  to  any  artifice  or  contrivance  for  the 
purpose  of  producing  the  impression  that  the  place  of  busi- 
ness conducted  by  him  and  that  conducted  by  plaintiff  were 
identical.  It  does  not  follow,  however,  that  he  could  confer 
the  right  to  use  his  name  upon  a  corporation  for  the  purpose 
of  enabling  that  corporation  to  engage  in  a  business  which 
had  been  conducted  by  another  corporation  under  a  similar 
name,  and  it  is  well  settled  that  he  could  not  so  do.  This  must 
be  especially  true  where  he  himself  caused  the  use  of  his 
name  by  the  prior  corporation.  The  distinction  has  heea 
made  in  several  cases.  As  has  been  said  by  the  courts,  a 
person  comes  naturally  by  his  name  from  his  parents,  and  it 
is  a  thing  personal  to  himself,  which  in  truth  and  in  justice 
he  has  the  right  to  use,  provided  he  does  not  resort  to  artifices 
calculated  to  produce  deception  or  confusion  in  the  public 
ndnd  between  him  and  some  other  person  to  the  injury  of  the 
latter,  while  the  name  given  to  a  corporation  is  an  artificial 
and  impersonal  thing,  selected  arbitrarily  by  the  corporators 
themselves,  and  which  can  be  selected  from  an  entire  vocabu- 
lary of  names.  ''To  say  that  one  has  the  right  to  select  his 
own  name  as  the  designation  of  a  corporation  is  but  another 
way  of  stating  that  he  has  a  right  to  select  any  title  from 
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among  the  whole  range  of  names ;  bat  it  is  not  eqaivalent  to  a 
statement  that  he  can  give  his  own  name  to  a  corporation  with 
a  Tiew  to  making  it  similar  to  that  employed  by  other  persona 
in  the  same  business,  to  their  or  the  public's  injary."  (De 
Lang  v.  De  Long  etc.  Co.,  89  Hun,  399,  and  32  N.  T.  Supp. 
203.  See,  also,  Rogers  etc.  y.  Rogers  etc.,  11  Fed.  495, 
499.) 

The  defendant  corporation  is  a  distinct  person  in  the  law 
from  J.  S.  Dodge,  and  its  legal  rights  in  the  matter  of  the 
selection  and  use  of  a  corporate  name  are  precisely  the  same 
as  if  J.  S.  Dodge  had  never  been  connected  with  it.  Whoever 
its  incorporators  might  be,  they  had  no  right  to  fraudu- 
lently adopt  a  name  similar  to  plaintiflf's  name  for  the  pur- 
pose of  pahning  off  the  business  to  be  conducted  by  the  new 
corporation  as  plaintiff's  business,  and  thus  invade  the  rights 
of  the  prior  corporation.  If  the  name  so  adopted  was  so 
similar  to  the  name  of  the  prior  corporation  as  *'to  create  con- 
fofflon  and  enable  the  later  corporation  to  obtain,  by  reason 
of  the  similarity  of  names,  the  business  of  the  prior  one," 
injunction  will  lie  to  restrain  the  simulation  so  far  as  may  be 
necessary  to  protect  the  rights  of  the  prior  corporation,  even 
to  the  extent  of  prohibiting  the  use  of  the  name  at  all,  the 
courts  interfering  in  such  cases  solely  for  the  purpose  of  pre- 
venting fraud,  actual  or  constructive.  (See  C.  8.  Higgins  Co. 
V.  Higgins  Soap  Co.,  144  N.  T.  462  ;^  De  Long  v.  De  Long  etc. 
Co.,  89  Hun,  399;  Oarrett  v.  T.  H.  Garrett  &  Co.,  78  Fed. 
472;  Penberthy  Injector  Co.  v.  Lee,  120  Mich.  174;  Schmid 
V.  De  Qrauw,  37  Misc.  Rep.  693;  59  N.  T.  Supp.  569.) 

As  to  the  similarity  of  the  corporate  names  in  this  case, 
when  the  surrounding  circumstances  are  taken  into  considera- 
tion, it  is  only  necessary  to  refer  to  the  opinion  of  the  New 
York  court  of  appeals  in  C.  S.  Higgins  Co.  v.  Higgins  Soap 
Co.,  144  N.  T.  462.^  While  the  names  are  not  identical,  and, 
standing  alone,  without  taking  into  consideration  the  business 
conducted  by  defendant  corporation,  and  for  which  it  was 
formed,  are  not  perhaps  so  similar  as  to  justify  a  court  from 
interfering,  when  we  take  into  consideration  the  fact  that 
defendant  corporation  was  organized  for  and  is  conducting  a 
stationery  business,  the  similarity  is  apparent  at  once.  As  in 
the  Higgins  Case,  so  here,  as  between  these  parties,  the  case  is 
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precisely  the  same  as  if  defendant's  corporate  name  contained 
a  designation  of  its  business,  and  the  word  ''stationery''  had 
been  placed  therein,  making  it  the  J.  S.  Dodge  Stationery 
Company. 

As  to  the  rights  of  the  courts  to  restrain  such  a  company 
from  using  on  its  signs  the  term  ''Dodge's,"  a  name  under 
which  plaintiff's  business  has  become  well  and  favorably 
known  to  the  public,  and  under  which  plaintiff  has  built  up 
a  large  and  profitable  business,  or  any  term  so  similar  thereto 
as  to  mislead  the  public  into  believing  that  the  defendant's 
place  of  business  is  the  same  establishment  that  has  been 
maintained  by  plaintiff  under  that  name,  there  can  be  no 
question. 

The  term  "Dodge"  is  of  this  character.  It  is  not  defend- 
ant's corporate  name,  and  defendant  corporation  had  no  right 
to  conduct  its  business  under  that  name,  in  such  a  way  as  to 
convey  the  impression  that  it  is  the  business  conducted  by 
plaintiff  as  ''Dodge's."  The  fact  that  a  man  named  Dodge 
is  a  stockholder  therein  or  the  manager  thereof  cannot,  tm 
we  have  already  seen,  affect  this  question.  If  the  defendant 
corporation  had  desired  simply  to  show  that  the  J.  S.  Dodge 
who  had  formerly  been  connected  with  plaintiff  had  severed 
his  connection  therewith,  and  was  now  the  manager  of  defend- 
ant, it  could  have  done  it  in  such  a  way  as  to  invade  no  right 
of  plaintiff. 

It  appears  also  to  be  immaterial  in  this  connection  whether 
or  not  such  term,  "Dodge,"  was  used  on  the  signs  with  actual 
fraudulent  intent.  If  the  natural  and  necessary  consequence 
of  said  defendant's  conduct  in  this  respect  was  such  as  to 
cause  deception,  said  defendant,  knowing  the  facts,  must  be 
held  to  the  same  responsibility  even  if  it  acted  under  the 
honest  impression  that  no  right  of  the  plaintiff  was  invaded. 
{Higgins  etc.  Co.  v.  Higgins  Soap  Co.,  144  N.  T.  462.*) 

As  to  the  defendant  J.  S.  Dodge,  the  plaintiff  was  also 
entitled  to  an  injunction.  While  it  is  undoubtedly  true  that 
he  has  the  right  to  engage  in  business  in  his  own  name,  the 
books  are  full  of  cases  to  the  effect  that  one  will  not  be  allowed 
to  resort  to  any  artifice  or  contrivance  in  the  use  of  his  own 
name  for  the  purpose  of  deceiving  the  public  as  to  the  iden- 
tity of  his  business  or  products.    The  cases  generally,  indud* 
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ing  several  of  those  died  by  learned  counsel  for  defendants, 
recognize  this  qnalification  of  the  right  to  use  one's  own  name. 
In  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  the  first 
ease  cited  by  defendants  upon  tiiis  point,  it  is  declared  by  the 
United  States  Supreme  Court  that  though  one  may  so  use  his 
name  he  cannot  resort  to  any  artifice  or  do  any  act  calculated 
to  mislead  the  public  as  to  the  identity  of  the  business  firm 
or  the  articles  produced  by  him.  It  is  the  manner  of  the  use 
zmther  than  the  use  of  the  name  itself  that  is  prohibited  in 
saeh  eases. 

In  the  ease  at  bar  the  defendant  Dodge  adopted  a  method 
of  indicating  the  new  business  carried  on  by  him  and  the  new 
corporation  practically  identical  with  that  which  he  had  pre- 
viously caused  the  plaintiff  to  adopt,  and  under  which  its 
business  had  been  built  up,  and  was  well  and  favorably 
knovm.  That  method  was  the  placing  on  the  signs  the  sur- 
name ^^Dodge"  alone,  indicating  that  the  business  thereto- 
fore carried  on  by  plaintiff  as  ^'Dodge's''  was  being  carried 
on  at  the  new  place.  The  natural  and  necessary  consequence 
of  using  this  name  in  this  manner  would  be  to  mislead  plain- 
tiff's customers  and  divert  plaintiff's  trade,  and  Dodge  must 
have  known  this.  Each  case  of  this  character  must  depend 
upon  its  own  circumstances,  and  we  are  of  the  opinion  that 
the  ciieumstances  of  this  case  are  such  as  to  justify  a  court 
in  restraining  defendant  Dodge  from  the  use  of  his  own  sur- 
name in  such  a  manner  as  to  cause  the  public  to  believe  that  a 
stationery  business  conducted  by  him  is  the  same  stationery 
business  as  that  conducted  by  the  plaintiff.  The  use  of  such 
surname  in  the  manner  indicated  was  entirely  unnecessary  to 
the  exercise  of  the  right  of  Dodge  to  do  business  in  his  own 
name,  and  was  an  artifice  or  contrivance  which  the  law  will 
not  tolerate  to  another's  detriment. 

It  is  urged  that  plaintiff's  complaint  is  devoid  of  equity  in 
that,  Iqr  the  use  of  the  word  '^Dodge's"  it  is  attempting  to 
trade  upon  the  reputation  of  J.  S.  Dodge,  who  is  no  longer 
connected  with  it.  Its  use  of  the  signs  '' Dodge's"  without 
qualifying  words,  it  is  said,  is  a  representation  that  J.  S. 
Dodge  is  still  connected  therewith.  The  soundness  of  the 
principle  invoked  by  defendants  in  support  of  their  conten- 
tion cannot  be  disputed.  If  the  plaintiff  had  made  any  false 
xepresentation  in  the  respect  stated,  we  would  have  a  differ- 
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ent  case.  There  has  certainly  been  no  misrepresentation  in 
the  matter  of  plaintiff's  corporate  name,  and  we  do  not  un- 
derstand that  any  such  is  claimed.  It  bears  the  name  ''The 
Dodge  Stationery  Company/'  the  name  selected  by  the  de- 
fendant J.  S.  Dodge  for  it.  That  name  does  not  import  any 
declaration  that  there  is  any  Dodge  now  connected  with  it. 
Upon  this  point  it  is  sufficient  to  refer  to  the  opinion  in  the 
case  of  Holmes  etc.  v.  Holmes  etc.  Co.,  37  Conn.  278.^ 

As  to  the  use  of  the  word  ''Dodge's"  by  plaintiff,  the 
business  conducted  by  plaintiff  corporation  has  become  well 
and  favorably  known  under  that  name.  It  may  be  that  the 
skill  and  management  of  J.  S.  Dodge  contributed  in  some 
degree  to  the  favorable  reputation  of  plaintiff,  but  it  is  im- 
material what  contributed  thereto.  The  name  "Dodge's" 
through  J.  S.  Dodge's  own  acts,  became  so  bound  up  with 
plaintiff's  business  as  to  indicate  the  business  itself  carried 
on  by  it,  the  Dodge  Stationery  Company,  and  the  mere  oon- 
tinuanee  of  the  use  of  that  name  after  the  retirement  of 
Dodge  indicated  nothing  more. 

We  have  examined  such  rulings  of  the  trial  court  in  the 
matter  of  the  admission  of  evidence  as  are  complained  of, 
and  find  nothing  that  could  have  prejudicially  affected  de- 
fendants' ease. 

The  court  below  was  justified  in  granting  an  injunction 
as  against  both  defendants.  We  are,  however,  of  the  opinion 
that  in  some  respects  the  injunction  granted  was,  as  is  urged 
by  defendants,  too  broad,  and  unnecessary  to  a  proper  pro- 
tection of  plaintiff's  legal  rights.  Some  cases  have  been  cited 
by  plaintiff  in  which  the  decree  has  absolutely  enjoined  the 
use  of  the  name  of  the  person  or  corporation,  but  an  examina- 
tion of  these  cases  will  develop  the  fact  that  in  those  cases 
generally,  such  extreme  relief  was  absolutely  essential  to  pre- 
vent a  continuance  of  the  fraud  and  the  ensuing  damage. 
Each  case  must  necessarily  stand  upon  its  own  facts. 

The  only  object  of  a  court  of  equity  in  such  cases  being 
to  protect  against  the  fraudulent  representations,  it  will  go 
no  further  than  is  necessary  to  accomplish  that  result  Any 
further  step  is  an  encroachment  upon  the  legal  rights  of  the 
defendant. 

So  far  as  the  defendant  corporation  is  concerned,  the  decree 
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of  the  court  is  fully  warranted,  except  in  so  far  as  it  is  en- 
joined from  using  its  corporate  name  in  any  class  of  business 
different  from  that  of  plaintiff,  or  from  using  in  such  differ- 
ent class  of  business  any  other  name  in  colorable  imitation  of 
plaintiff's  corporate  name.  So  long  as  the  defendant  corpora- 
tion does  not  trench  upon  plaintiff's  line  of  business,  it  should 
be  at  liberty  to  use  its  corporate  name  or  any  other  name 
as  it  pleases. 

As  to  the  defendant  Dodge,  we  do  not  see  how  it  can 
be  essential  to  the  protection  of  the  public  or  of  the  legal 
rights  of  plaintiff  that  he  should  be  restrained  from  using 
his  own  name  in  the  carrying  on  of  the  stationery  busi- 
nesB,  if  he  chooses  to  engage  therein,  at  some  other  place 
than  No.  209  Post  Street,  unless  he  so  qualifies  that  name 
by  explanatory  statements  as  to  make  the  use  extremely  bur- 
densome* 

It  may  well  be,  as  claimed  by  plaintiff,  that  as  to  the  store 
at  No.  209  Post  Street,  such  an  impression  has  been  created 
by  the  misleading  signs  and  statements,  which  will  continue 
unless  removed  by  defendants  themselves,  as  justifies  the  relief 
granted  against  Dodge  as  to  that  place.  So  far  as  the  decree 
enjoins  Dodge  from  doing  any  of  the  acts  specified  therein  at 
No.  209  Post  Street,  it  was  warranted  by  the  case  presented, 
and  will  not  be  disturbed. 

So  far,  too,  as  the  decree  prohibits  him  from  causing  any 
business  similar  to  plaintiff's  to  be  carried  on  in  the  city 
and  county  of  San  Francisco  under  the  simple  designation 
''Dodge''  or  ''Dodge's,"  or  with  signs  containing  those  words 
alone,  without  a  qualifying  statement  to  the  effect  that  the 
business  so  carried  on  is  not  the  business  heretofore  carried  on 
by  plaintiff  under  the  name  "Dodge's"  at  No.  112  Post  Street 
and  No.  123  Grant  Avenue,  and  from  in  any  manner  repns 
sen  ting  that  any  such  business  carried  on  by  him  is  the  same 
business  heretofore  carried  on  by  plaintiff,  or  from  in  any 
way  designating  such  business  simply  "Dodge"  or  "Dodge's^" 
it  was  warranted  by  the  case  presented. 

The  decree  should,  in  our  opinion,  so  far  as  the  defendant 
Dodge  is  personally  concerned,  go  no  further  than  this,  and 
must  be  modified  accordingly. 

The  cause  is  remanded  to  the  superior  court,  with  direc- 
tions to  modify  the  judgment  in  the  respects  indicated  herein, 
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and  when  so  modified  said  judgment  shall  stand  afSnned, 
Defendants  shall  not  recover  flieir  costs  on  this  appeal. 

SbaWy  J.,  and  Van  Dyke^  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  V.  No.  88S4.    Department  OiM.-*-^oveml>er  16,  1904.] 

BTTIB   KOWALSKT,   Eespondent,   v.   JOSEPH   N.  KO- 
WALSKT,  Appellant 

AonoH  foa  Bzvobob— Tehpobast  Aldcont— Merits  or  Casx--Good 
Faiteu — ^In  an  Sf'-on  for  a  diyoroe,  wbere  the  eomplaint  states  a 
prima  faoie  ease,  r.nd  there  is  no  iBsue  as  to  the  marriage,  the 
merits  of  the  ease  are  not  to  be  considered  in  the  allowance  of 
alimonjr  pendente  Ute  farther  than  is  necessarj  to  determine 
whether  the  wife  is  acting  in  good  faith,  and  not  for  the  mere  pur- 
pose of  obtaining  money  from  the  husband. 

Ift^— ALLOWANCX     or    GOUNSXL    FxKS — iNAOOUaACT   not   FBSJTn>iaiAIr— 

AuTHOBiTT  or  Ck>nNSXL.— The  direction  of  the  court  in  the  allow- 
ance of  counsel  fees,  that  thejr  be  paid  to  the  plaintifl  or  her  counsel, 
while  inaccurate  in  expression,  is  not  such  an  irregularity  as  to 
justify  an  interference  therewith  upon  appeal.  Counsel  would  have 
the  authority  to  receive  the  money  if  the  order  was  silent  in  refer- 
ence to  the  matter. 

Ii>d — ^Pbopbistt  or  Allowanob — Oompabativb  OwNKBsmr  or  Pbopbbtt 
— ^DiSGBBnoK  or  Ck>T7BT.— Where  it  was  alleged  in  plaintiff's  rffl- 
davit,  and  substantially  admitted  in  defendant's  affidavit,  that  the 
defendant  owned  property  worth  about  one  hundred  thousand  dol- 
lars, and  had  an  income  of  about  six  hundred  and  fifty  dollars  per 
month,  and  it  appeared  that  the  plaintiff  owned  corporation  stocks 
of  the  value  of  about  seven  hundred  doUars,  it  was  within  the 
discretion  of  the  court  to  make  an  allowance  to  plaintifl  of  alimony 
pendente  lite  in  the  sum  of  one  hundred  dollars  per  month,  and 
of  counsel  fees  in  the  further  sum  of  two  hundred  and  fifty  doUan. 

In. — HoMB  roB  PLAiNTirr  —  Immaterial  Pact — Mbbitb  or  Gasb — 
Gbuei/ft  or  Husband. — The  fact  that  the  defendant  had  a  home  in 
which  he  was  willing  that  plaintiff  should  live  during  the  pendency 
of  the  action  is  immaterial  where  it  involved  the  merits  of  the  ease, 
the  plaintiff  having  alleged  that  she  was  driven  from  the  home  by 
Ike  emelty  of  the  husband. 
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APPEAL  from  an  order  of  fhe  Superior  Conrt  of  the  Oitj 
and  Cionnty  of  San  Francisco  alowing  alimony  and  eonnad 
fees  pending  an  action  for  divorce.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oofort 

H.  L  Eowalsky,  and  T.  J.  Crowley,  for  Appellant 

Campbell,  Metson  &  Campbell,  for  Bespondent 

SHAW,  J. — ^In  this  action  for  divorce  the  defendant  ap- 
I>eals  from  an  order  requiring  him  to  pay  to  the  plaintiff  the 
sum  of  one  hundred  dollars  a  month  for  her  support  during 
the  pendency  of  the  action  and  the  further  sum  of  two  hun- 
dred and  fifty  dollars  for  counsel  fees. 

If  we  were  hearing  an  appeal  on  the  merits  we  might  be 
disi}osed  to  scan  carefully  the  allegations  of  cruelty  to  deter- 
mine whether  a  cause  of  action  is  well  stated.  But  the  mar- 
riage is  admitted  in  the  answer,  and  a  cause  of  action  for 
extreme  cruelly  is  sufficiently  stated  to  make  out  a  prima  fade 
case.  The  purpose  of  allowing  alimony  to  the  wife  during 
the  pendency  of  the  action  is  to  enable  her  to  live  in  the 
mean  time  and  to  employ  counsel  who  can  properly  present 
her  case  to  the  court,  both  in  the  pleadings  and  in  the  intro- 
duction of  evidence.  The  merits  of  the  case,  where  there  is 
no  issue  as  to  the  marriage,  will  not  be  considered  on  an 
application  for  such  alimony  further  than  is  necessary  to 
determine  that  the  wife  is  proceeding  in  good  faith  and  not 
for  the  mere  purpose  of  obtaining  mon^  from  the  husband. 
{Starke  v.  Storke,  99  Cal.  622;  Langan  v.  Langan,  91  CaL 
654;  Poole  v.  WUbur,  95  CaL  339;  Htte  v.  HUe,  124  CaL 
389.^) 

The  direction  that  the  counsel  fees  allowed  be  paid  **to 
the  plaintiff  or  to  her  counsel,"  while  inaccurate  in  expres- 
sion, is  not  a  sufficient  irregularity  to  justify  the  interf erenoe 
of  this  court.  The  addition  of  the  words  ''or  to  her  counsel" 
does  not  change  the  character  of  the  order  as  an  allowance  to 
the  plaintiff,  and  was  probably  intended  only  to  indicate  that 
her  counsel  should  have  authority  to  receive  the  money. 
Counsel  would  have  the  authority  although  the  order  was 
silent  in  regard  to  the  matter,  and  hence  the  addition  wis 
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oxmecessaryy  but  we  eaimot  see  how  its  insertion  could  in  the 
least  injure  the  appellant 

It  was  within  the  discretion  of  the  court  to  award  the  plain- 
tiff temporary  alimony  and  counsel  fees,  notwithstanding  the 
fact  that  it  appeared  that  the  wife  was  the  owner  of  some 
corporation  stocks  of  the  value  of  seven  hundred  dollars  or 
thereabout.  The  plaintiff  alleged  in  her  affidavit  that  the 
defendant  owned  property  worth  one  hundred  thousand  dol- 
lars and  was  in  the  receipt  of  an  income  of  six  hundred  and 
fifty  dollars  per  month.  The  defendant  made  no  denial  of 
this  allegation  further  than  to  say  that  his  property  was  not 
worth  one  hundred  thousand  dollars,  and  that  his  monthly 
income  was  not  six  hundred  dollars.  This  was  equivalent  to 
an  admission  that  the  value  of  his  property  and  the  amount 
of  his  income,  respectively,  were  one  dollar  less  than  these 
sums.  The  court  might  well  conclude  that,  with  such  abilities 
on  the  part  of  the  husband,  it  would  not  be  fair  to  the  wife  to 
compel  her  to  sell  all  that  she  had  in  order  to  raise  money 
wherewith  to  live  and  prosecute  her  action. 

The  fact  that  the  defendant  had  a  home  in  which  he  was 
willing  that  the  plaintiff  should  live  during  the  pendency  of 
the  action  was  not  material  It  involved  the  merits  of  the 
action.  The  plaintiff  alleged  that  she  had  been  driven  from 
that  home  by  the  cruelty  of  the  husband.  It  would  be  decid- 
ing the  ease  in  advance  of  the  trial  to  allow  evidence  to  show 
that  she  was  not  justified  in  living  apart  from  him. 

The  order  is  affirmed. 

Angellottiy  J.,  and  Van  Dyke,  J.,  ecmeorred. 
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[&   I*.  No.   8093.    Bepartmant   Two.— NoTwnbor   17,   1904.] 

GBOBOE  a  ALFEEFTZ  et  aL,  Bespondents,  v.  A.  CAHEN 
and  H.  CAHEN»  as  Cc^artners,  Defendants;  H 
OAHEN,  Appellant 

JUDSMSNT — BxMiAL  Of  MonoK  TO  Yagats — DisoBnnoM  —  ApniL«— 
TJpon  appeal  from  an  order  denying  a  motion  to  vaeate  a  judgment 
for  mititake,  under  leetion  478  of  the  Code  of  GiTfl  Proeednre, 
the  sole  qnertion  is  whether  the  diseietion  of  the  trial  eoort  was 
abneed,  and  if  no  soeh  abuse  plain]/  appeare,  the  order  wiU  be 
aiBrmed. 

Iby— JUDQMXNT  BT  DlFAUX«--00PAB!R7XB8  JdNTLT  StJXD— MiSTAKB  OW 

^TTOBMXT^— JItfldy  that  nnder  the  f aets  of  the  ease  it  eannot  be  said 
that  there  was  an  abase  of  diseretion  in  deuTing  a  motion  hj  one 
of  two  defendants  sued  Jointly  as  eopartners  to  set  aside  a  Jndg 
meat  by  default  for  mistake  of  their  attorney  in  not  remembering 
that  both  defendants  were  sued,  and  in  making  default  under  the 
faistmetions  of  one  of  them,  who  had  no  ability  to  pay  the  Judgment, 
nor  to  defend  the  aetion. 

J^ — ^ATToaNiT  AMD  GumT— QtixsnoM  or  Nscojsknoi  and  Mistakb  of 
ATTOBinET— Olbnt  Bound,  notwithstandxno  Habdshipw — ^Where 
questions  of  negUgenee  and  mistake  of  an  attorney  arise,  there 
mnst  always  soma  a  time  idien,  notwithstanding  the  hardship  to  the 
eiiaat,  he  mnst  be  bovad  by  the  eirors  or  omissions  of  his  attorney. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  set  aside  a  judg- 
ment by  default    M.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  S.  Eisner,  and  Beinstein  ft  Eisner,  for  Appellant 

Lyman  L  Mowry,  for  Respondents. 

HENSHAW,  J.— This  is  an  appeal  by  H.  Cahen,  one  of 
the  defendants,  from  an  order  denying  his  motion  to  vacate 
a  judgment  against  himself.  The  motion  was  made  under 
■ection  473  of  the  Code  of  Civil  Procedure,  and  reliance  was 
had  principally  upon  the  ground  of  the  mistake  of  his  at- 
torn^. 

The  action  was  commenced  in  1894  against  the  defendants, 
as  copartners,  under  the  firm  name  of  A.  Cahen  &  Son,  for 
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the  eonTenion  of  seventeem  bales  of  wool.  The  defendants 
answered  by  general  denial  The  case  slumbered  for  some 
six  years,  during  which  time  plaintiff  had  died,  and  his  per- 
sonal representatives  had  been  substituted.  Defendants'  at- 
torn^, not  haying  had  occasion  during  this  time  to  refresh 
his  memory  as  to  the  facts,  had  forgotten  that  the  action  was 
against  A.  Cahen  and  H.  Cahen,  and  assumed  that  it  was 
against  A.  Cahen  alone.  His  mistaken  belief  in  this  regard 
was  promoted,  if  not  prompted,  by  the  fact,  as  appears  from 
his  affidavit,  that  the  partnership  had  been  dissolved  before 
the  date  of  the  alleged  conversion,  and  that  as  a  consequence, 
if  there  had  been  a  eonvendon  of  plaintiff's  goods,  the  defend- 
ant H.  Cahen  was  not  responsible  therefor.  The  attorn^ 
for  the  plaintiffs  came  to  the  attorn^  for  the  defendants,  stat- 
ing that  the  estate  of  Alf eritz  was  ready  for  settiement,  and 
said  that  the  pending  litigation  should  either  be  compromised, 
or  that  the  case  should  be  tried.  Defendants'  attorney,  still 
in  the  mistaken  belief  that  the  sole  defendant  was  A.  Cahen, 
said  that  he  would  communicate  with  his  client  touching  the 
compromise.  He  did  so  communicate  with  A.  Cahen,  who  ex- 
pressed his  inability  to  pay  anything,  and  instructed  his 
attorney  not  to  defend  the  litigation.  Plaintiffii'  attorney, 
being  notified  that  a  compromise  was  impossible,  proceeded 
to  have  the  cause  set  for  trial,  and  served  proper  notices  upon 
defendants'  attorney.  These  notices  disclosed  the  fact  thrt 
the  action  was  against  the  two  Cahens,  but  they  were  actu- 
ally received  by  the  managing  clerk  of  defendants'  attorney, 
and  were  not  seen  by  def aidants'  attorney  himself.  De- 
fendants' attorney,  being  instructed  by  A.  Cahen  not  to 
defend  the  action,  and  still  entertaining  the  mistaken  belief 
that  A.  Cahen  was  the  only  defendant,  failed  to  appear  at  the 
time  of  the  trial.  At  that  time  plaintiff  made  his  proofs  and 
recovered  judgment  against  both  of  the  defendants.  H. 
Cahen  was  doing  business  under  the  name  of  the  California 
Fruit  Evaporating  Company.  Execution  was  issued  and 
levied  upon  his  property  in  that  company,  whereupon  his 
attorney,  with  due  diligence,  moved  for  a  vacation  of  the 
judgmoit  against  H.  Cahen,  which  motion  was  denied. 

The  sole  question  presented  to  this  court  upon  an  appeal 
mtch  as  this  is  whether  or  not  there  has  been  an  abuse  of  the 
discretion  vested  in  the  trial  court,  either  in  granting  or  in 
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refufliiig  the  motion.  TVhere  each  abuse  has  been  plainly 
shoim  this  court  has  lent  its  aid  in  correction  of  it,  bnt  in  all 
other  cases  relief  has  been  denied.  The  whole  consideration 
has  been  well  sonuned  up  by  Mr.  Jnstice  Harrison  in  Ingrim 
▼.  Epperson,  137  CaL  370,  where  it  is  said:  ''The  role  has 
been  so  often  declared  as  not  to  need  the  citation  of  author- 
ities, that  the  action  of  the  superior  court,  upon  an  applica- 
tion to  set  aside  a  default  or  grant  relief  therefrom,  rests. so 
largely  in  its  discretion  that  it  will  not  be  disturbed  on  ap- 
peal, unless  it  shall  be  made  clearly  to  appear  that  there  was 
an  abuse  of  this  discretion.  While  it  has  been  said  in  some 
eases  that  this  discretion  is  better  exercised  when  it  tends  to 
bring  about  a  decision  of  the  cause  upon  its  merits,  the  rule 
itself  has  never  been  relaxed.  This  observation  has  been  in 
the  nature  of  advice  to  the  superior  court,  and  not  for  the 
purpose  of  eompelling  it  to  decide  in  that  mode.  Unless  the 
reoord  clearly  shows  that  the  court  has  abused  its  discretion, 
its  order,  whether  it  be  to  grant  or  deny  the  application,  will 
be  affirmed." 

"While  it  may  be  eoiieeded  that  if  the  trial  eoi/rt  in  this 
ease  had  reached  the  q[>posite  determination,  and  had  vacated 
its  judgment,  to  the  end  that  H.  Cahen  might  be  permitted 
to  defend  the  litigation  upon  its  merits,  this  court  would  not 
have  disturbed  the  conclusion.  Upon  the  other  hand  that  is 
very  far  from  a  declaration  that  the  decision  which  the  court 
actually  reached  was  unwarranted,  and  therefore  an  abuse 
of  its  discretion;  for,  while  conceding  that  the  attorney  for 
defendant  was  laboring  under  a  mistake,  there  was  still  to 
be  considered  whether  or  not  the  mistake  was  one  entertained 
under  such  drcumstanoes  as  to  entitle  the  party  to  relief. 
Herein  are  to  be  considered  the  circumstances  that  the  an- 
swer of  H.  Cahen  nowhere  discloses  a  special  defense,  but 
rests  merely  upon  general  deniaL  Further,  that  plaintiffs' 
attorney,  in  his  eonversations  with  defendants'  attorney,  al- 
ways spoke  of  the  defendants  in  the  plural,  and  that  there 
was  nothing  in  the  language  of  defendants'  attorney  to  lead 
plaintiffs'  attorn^  to  believe  that  defendants'  attorney  was 
laboring  under  any  mistake.  Still  further,  that  the  notices 
served  upon  defendants'  attorney  showed  plainly  and  prop- 
erly who  the  defendants  were,  and  even  if  those  notices  did 
not  come  under  the  eye  of  defendants'  attorn^,  they  were 
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received  by  the  managing  derk  of  defendants'  attorney. 
Where  such  questions  of  negligence  and  mistake  arise,  there 
must  always  come  a  time  when,  notwithstanding  the  hardship 
to  the  client,  he  must  be  bound  by  the  errors  and  omissions  of 
his  attorney.  It  may  not  be  said  that  it  was  an  abuse  of  the 
discretion  of  the  trial  court  to  hold  in  this  instance  that  he 
was  so  bound. 
The  order  appealed  from  is  affirmed. 

McFarlandy  J.,  and  Lorigan,  J.,  concurred. 


[8.  F.  No.  3784.    Department  One.— November  18,  1904.] 

In  the  Matter  of  the  Estate  of  W.  B.  SHIVELY,  Deceased. 
DAN  SHIVELY  and  WILLIAM  B.  SHIVELY,  Ad- 
ministrators, Appellants,  v.  B.  L.  HABBIS  et  aL,  Credi- 
tors, Respondents. 

Estates  or  Deceased  Pkbsons — Final  AcootiNTS  or  Admhisteatobs 
Payments  upon  Authorized  Mortgage — ^Pbobatb  HoKBSTXA]>.r— 
Where  the  court  had  authorized  a  mortage  upon  the  real  estate 
of  a  decedent  the  proceeds  of  which  were  used  in  paying  debts 
and  expenses  of  administration,  and,  subsequent  to  the  mortgage, 
had  set  apart  a  probate  homestead  out  of  a  portion  of  the  mort- 
gaged premises,  the  administrators  had  the  right  to  apply  the  whole 
of  the  proceeds  of  the  sale  of  the  residue  of  the  mortgaged  premises 
toward  the  payment  of  the  mortgage  on  the  probate  homestead; 
and  it  was  error  for  the  court  to  refuse  to  allow  eredit  therefor 
in  the  final  account  of  the  administrators. 

Id, ^DuTT  or  Court  as  to  Probate  Homestead— TJnsncumbebbd  Real 

Estate. — It  was  the  duty  of  the  court,  before  the  property  was 
mortgaged,  to  set  aoart  a  probate  homestead  from  the  unencum- 
bered real  estate,  regardless  of  the  creditors  of  the  estate,  whieh 
eould  not  afterward  be  mortgaged.  A  mortgage  mistakenly  anther 
ised  thereon  should  be  paid  out  of  moneys  realized  from  tke  sale 
of  other  property  belonging  to  the  solyent  estate. 

Id.— Ohab«e  Unsustainbd  by  Evtoence— Opinion  or  Judos.— When  a 
charge  against  the  administrators  for  rent  received  was  unsustained 
by  evidence  appearing  in  the  record,  it  must  be  deemed  erroneous. 
The  opinion  of  the  judge  giving  his  reasons  for  the  charge,  tending 
to  justify  it,  is  not  evidence,  and  is  no  part  of  the  record. 
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Ik — ^AooouNT  NOT  Etidenos— Neolxot  of  Appellaut— Peisumpwow.— 
The  aeeonnt  of  the  administTators  is  not  OTidenoa  ae  to  eonteeted 
tteBu;  and  where  the  appellant  has  not  pointed  ont  the  evidenae 
as  to  items  charged  or  items  disallowed  as  credits,  it  most  be  pre- 
sumed that  the  evidence  sustains  the  items  charged,  and  docs  net 
sustain  the  items  disallowed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Hmn- 
hdLdt  County  settling  the  final  account  of  administrators. 
G.  W.  Hunter,  Judge. 

The  facta  are  stated  in  the  opinion. 

Henry  L.  Ford,  and  J.  S.  Bumell,  for  AppeUants. 

J.  N.  Qillett,  for  Bespondents. 

COOPEB,  C. — ^This  is  an  appeal  by  the  administratoni  of 
the  above  estate  from  an  order  settling  their  final  account 
Several  items  were  charged  to  the  administrators  or  disal- 
lowed, which  are  the  subjects  of  controversy  here.  These 
items  we  will  disi>ose  of  in  the  order  presented. 

1.  The  first  is  the  sum  of  $535.29  which  the  court  ordered 
chai^d  to  the  administrators.  Pending  the  administration 
of  said  estate,  the  administrators,  by  authority  of  the  court, 
executed  a  mortgage,  to  th'^  Savingr  Bank  of  Humboldt 
County  for  the  sum  of  eighteen  hundred  dollars.  The  code 
authorizes  such  mortgage  to  be  made  when  it  appears  to  the 
court  to  be  for  the  advantage  of  the  estate.  (Code  Civ.  Proc., 
sees.  1577,  1578.)  The  administrators  credited  the  estate 
with  the  eighteen  hundred  dollars,  and  the  same  was  evi- 
dently used  in  paying  the  debts  and  expenses  of  administra- 
tion. The  mortgage  covered  about  fourteen  acres  of  land, 
which  was  afterwards  sold  to  one  French,  and  also  about  one 
hundred  and  twenty-two  acres,  which  was,  subsequent  to  the 
execution  of  the  mortgage,  set  aside  by  the  court  as  a  pro- 
bate homestead  for  the  minor  children.  The  fourteen-acre 
tract,  not  included  in  the  homestead,  was  afterwards  sold  to 
one  French  for  seven  hundred  and  fifty  dollars.  The  bank 
demanded  the  payment  of  six  hundred  and  fifty  dollars  of 
the  seven  hundred  and  fifty  dollars  before  it  would  release 
the  fourteen  acres  from  the  mortgage,  which  w^b  accordingly 
paid  to  the  bank.    The  court  refused  to  allow  the  item  to  any 
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greater  extent  than  $114.71,  "that  sum  being  the  relative 
proportion  that  the  mortgage  on  the  homestead  bore  to  the 
mortgage  on  the  fourteen  acres  sold  according  to  their  re- 
spectiye  yalnes."  There  is  no  claim  made  that  the  adminis- 
trators reeeiyed  the  $535.29,  but  it  is  claimed,  and  the  trial 
court  held,  that  th^  could  not  apply  it  on  the  mortgage,  upon 
the  theory  that  the  moneys  of  the  estate  could  not  be  used  for 
the  purpose  of  paying  off  an  encumbrance  upon  a  probate 
homestead.  In  this  we  think  the  learned  judge  was  in  error. 
The  homestead  had  been  aicumbered  by  the  administrators 
for  the  benefit  of  the  estate.  The  money  obtained  by  the 
mortgage  became  assets  of  the  estate.  The  administrators 
had  the  right  to  use  the  money  of  the  estate  for  the  purpose 
of  paying  its  debts.  Suppose  they  had  borrowed  the  eighteen 
hundred  dollars  on  their  own  responsibility  and  credited  the 
estate  with  it,  using  it  for  paying  the  debts  of  the  estate^ — 
does  any  one  doubt  that  th^  could  have  paid  themselves 
from  the  proceeds  of  the  sale  of  the  fourteen  acres  as  far  as 
it  would  got  The  code  (Code  Civ.  Proc,  see.  1465)  provides 
that  where  no  homestead  has  been  selected  and  recorded  1^ 
the  deceased  that  the  court  "must  select,  designate,  and  set 
apart,  and  cause  to  be  recorded,  a  homestead  for  the  use  of 
the  surviving  husband  or  wife  and  the  minor  children.'' 

The  above  section  is  imperative,  and  the  court  has  no  dis- 
cretion in  the  matter.  (Estate  of  Baliantyne,  45  Cal.  696; 
In  re  Davis,  69  Cal.  458.)  It  was  then  the  duty  of  the  court 
in  this  estate,  before  the  property  was  mortgaged,  to  set  apart 
a  homestead  from  the  unencumbered  real  estate,  and  this 
regardless  of  creditors  of  the  estate.  The  homestead  laws  are 
to  be  liberally  construed  with  a  view  of  securing  shelter,  eare^ 
and  support  for  the  widow  and  minor  children.  If  the  court 
in  this  case  had  set  apart  the  homestead  before  the  mortgage 
was  executed,  it  would  have  ceased  to  be  assets  of  the  estate, 
and  could  not  afterwards  have  been  mortgaged  by  the  ad- 
ministrators. The  court  would  have  had  the  ri^t  to  set 
aside  the  one  hundred  and  twenty-two  acres  unencumbered 
as  a  homestead,  and  to  have  ordered  the  fourteen  acres  sold. 
It  certainly  had  the  right  to  allow  the  proceeds  of  the  four- 
teen acres  to  be  used  to  assist  in  paying  off  the  encumbrance 
which  it  had  authorized  on  the  homestead.  There  is  no  ques- 
tion as  to  creditors  involved.    The  estate  is  solventi  and  the 
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admiiustratOTB  cannot  be  allowed  to  deprive  the  minor  ehil- 
drem  of  a  homestead  because  the  court  anthorized  a  mort- 
gage upon  ity  when  it  would  not  have  done  so  if  the  facts  had 
been  called  to  its  attention. 

In  case  the  mortgagee  had  brought  suit  to  foreclose  the 
mortgage  the  parties  owning  the  homestead  would  have  had 
the  right  to  a  decree  that  the  land  not  included  in  the  home- 
stead be  first  sold  and  the  proceeds  applied  toward  the  satis- 
faction of  the  mortgage  debt,  and  if  the  proceeds  had  been 
sufiScient  to  pay  off  the  mortgage  to  have  the  homestead 
premises  freed  of  the  encumbrance. 

The  Estate  of  Huelsman,  127  GaL  275,  is  not  in  conflict  with 
what  has  been  said.  In  that  case  the  lien  of  the  mortgage 
upon  the  property  set  apart  as  a  homestead  existed  at  the 
death  of  the  deceased.  The  court  therein  properly  held  that 
there  is  no  prorisbn  for  paying  off  liens  on  probate  home- 
steads, but  it  was  speaking  of  liens  that  existed  at  the  death 
of  deceased.  It  did  not  hold  that  the  administrators  eould 
not  pay  off  liens  on  a  probate  homestead,  wliieh  th^,  of  their 
own  yoHtion,  contrary  to  the  spirit  and  intent  of  the  law,  had 
placed  there. 

2.  The  court  ordered  the  administrators  to  be  charged  with 
^'$100,  rent  receiyed  from  W.  B.  Meakin."  Appellants  caU 
our  attention  to  the  evidence  of  Daniel  Shivdy,  one  of  the 
administrators,  that  neither  he  nor  his  co-administrator  had 
received  from  Meakin  any  other  sums  than  stated  in  the 
account  Respondents  have  not  called  our  attention  to  any 
evidence  in  support  of  the  ruling  on  this  item,  nor  have  we 
been  able  to  find  any.  There  are  certain  reasons  given  in  the 
opinion  of  the  trial  judge  which  would  tend  to  justify  his 
action,  but  the  opinion  is  not  evidence,  and  is  no  part  of  the 
record.  Regarded  as  a  brief,  it  does  not  point  out  any  evi- 
dence to  justify  the  decision  as  to  this  item.  Therefore  the 
court  erred  in  charging  the  administrators  with  this  one  hun- 
dred dollars. 

3.  The  court  directed  that  the  administrators  be  charged 
with  two  hundred  and  fifty  dollars  as  stumpage  for  pepper- 
wood  logs,  and  twenty-five  dollars  as  stumpage  for  redwood 
taken  for  shingle-bolts,  taken  by  the  administrators  off 
lands  of  the  estate.  The  evidence  supports  the  action  of  the 
eourt  in  this  regard.    It  seems  that  the  court  exercised  its 
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discretion  in  favor  of  the  administrators  as  to  the  amount  of 
the  stumpage  and  the  price  in  each  case,  and  its  action  must 
be  upheld  as  to  these  items. 

4.  It  is  said:  ''The  court  erred  in  finding  that  the  ad- 
ministrators sold  a  horse  for  the  sum  of  $50,  and  did  not 
account  for  the  same."  As  the  appellant  has  not  pointed 
out  the  evidence  as  to  this  item,  we  do  not  deem  it  our  duty 
to  search  through  the  record  for  it.  We  will  presume  that 
the  evidence  sustains  the  finding  as  to  this  item. 

5.  The  items  ''by  cash  paid  for  clothes  and  maintenance  of 
Maud  E.  Shively,  a  minor,  $100,  and  Earnest  E.  Shively,  a 
minor,  $18,"  were  disallowed  by  the  court.  It  is  not  pointed 
out  as  to  why  these  items  should  have  been  allowed,  nor  is 
our  attention  called  to  the  evidence  to  justify  them.  The 
pages  and  folios  of  the  transcript  to  which  our  attention  is 
called  only  show  that  the  items  were  included  in  the  account, 
but  the  account  is  not  evidence  as  to  contested  items. 

The  decree  should  be  modified,  in  accordance  with  what 
has  been  said  as  to  the  ''item  of  $535.29"  and  as  to  the  iton 
of  $100,  rent  from  Meakin,"  and  the  administrators  cred- 
ited with  said  items,  and  as  so  modified  affirmed.  Appellants 
to  recover  their  costs  on  this  appeal. 

Gray,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  deeree 
is  modified  in  accordance  with  what  has  been  said  as  to  the 
item  of  $535.29  and  as  to  the  item  of  one  hundred  dollars, 
rent  from  Meakin,  and  the  administrators  credited  with  said 
items,  and  as  so  modified  affirmed.  Appellants  to  recover 
their  costs  on  this  appeal. 

Angellotti,  J.,  Shaw,  J^  Van  Dyke,  J. 
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[8m.  No.  1294.    Department  Two.— Norember  18,  190i.] 

0.  A.  BOLAMD,  Bespondent  v.  ASHUBST  OIL,  LAND 
AND  DEVELOPMENT  COMPANY,  AppeUant. 

OOBPOBATEONS — OONISAOT   VOB    SAUBS    OF    StOOK— ACTION    VOE   001008- 

SION&— F1MDZN6 — OoNnJCTiNO  EviDXNoi* — ^In  an  aetion  against  a 
eorporation  for  eommissione  npon  Bales  of  its  stock,  nnder  a  eontiaet 
to  paj  oommissions  for  all  sales  made  hj  the  plaintiff  or  l^  Ills 
assistanee,  a  finding  made  npon  oonilieting  e?idenee  that  pbintUf 
assisted  in  making  a  sale  to  a  particular  person  most  be  aeeepted 
upon  appeal  as  correct 

IB. — ^PdLL  OOMiasSION  UPON   PUBGHASB  MONKT— OOMPBOIOSX  OB  NBO- 

LBor  07  OoBPOBATiON  AJTEB  EUiiB. — ^Tho  plaintiff  was  properly 
allowed  a  full  commission  upon  the  purchase  money  for  a  sale 
made  through  his  solicitation,  although  the  purchase  was  dosed 
with  an  of^cer  of  the  corporation  upon  payment  to  him  of  one 
fourth  of  the  purchase  money.  The  corporation  could  not  depriTo 
plaintiff  of  his  commission  after  the  sale  either  by  agreeing  with 
the  purchaser  to  accept  a  less  amount  or  by  neglecting  to  eoBect 
from  him  the  price  at  which  it  was  sold. 
Idw — ^Impbopxb  Allowance  of  Ck>STS — ^Blank  Spaox  in  Judomxmt^— 
Habmlkss  Ebbob. — ^Where  the  plaintiff  recoTored  less  than  three 
hundred  dollars,  the  court  should  not  have  allowed  costs  in  his 
favor;  but  where  the  judgment  appealed  from  shows  a  blank  space 
after  the  provision  therefor,  the  error  is  harmless. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
ialaus  County  and  from  an  order  denying  a  new  tiiaL  L.  W. 
Folkerth,  Judge. 

The  facts  are  stated  in  the  opinioii. 

O.  B.  Parkinson,  and  Dennett  ft  Walthall,  for  Appelant 

L.  J.  Maddux,  and  Arthur  L.  Lerinsky,  for  BeBi>ond6nt 

HABBISON,  C. — Aetion  to  reeoyer  a  balanoe  due  for  com- 
nussions  for  services  rendered  in  the  sale  of  certain  stoek. 
Judgment  was  rendered  in  favor  of  the  plaintiff  for  $186.25, 
with  interest  thereon  from  September  1,  1901,  from  which 
and  from  an  order  denying  a  new  trial  the  defendant  has 
appealed,  contending  that  the  court  erred  in  allowing  the 
pli^tiff  any  commission  upon  the  sale  to  Underwood  and  in 
the  amount  allowed  upon  the  sale  to  Brown. 
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The  agreement  between  the  parties,  as  fonnd  by  the  oonrt, 
18,  that  the  defendant  agreed  to  pay  a  commission  to  the 
plaintiff  ''for  all  sales  made  to  persons  by  the  plaintiff,  or 
to  any  persons  by  the  assistance  of  the  plaintiff."  Whether 
he  ifl  entitled  to  a  commission  upon  the  sale  to  Underwood 
depends  upon  whether  he  assisted  in  making  the  sale.  Upon 
this  issue  there  was  conflicting  testimony,  and  the  finding 
of  the  court  that  he  assisted  in  procuring  Underwood  to  pur- 
chase the  stock  must  be  accepted  as  correct. 

The  sale  to  Brown  was  of  two  thousand  shares  for  the  sum 
of  one  thousand  dollars,  and  was  also  made  through  the  soli- 
citation of  the  plaintiff.  The  purchase  was  closed  by  Brown 
with  one  of  the  officers  of  the  defendant  upon  the  payment  by 
him  of  two  hundred  and  fifty  dollars,  instead  of  requiring 
him  to  pay  for  the  full  amount  of  the  purchase,  and  the  de- 
fendant, without  the  knowledge  or  consent  of  the  plaintiff, 
agreed  with  him  that  he  might  pay  the  balance  whenever  he 
wished  to,  and  has  since  made  no  effort  to  collect  it.  The 
court  properly  allowed  a  commission  upon  the  full  amount 
of  the  sale.  The  defendant  could  not  deprive  the  plaintiff 
of  this  commission  after  the  sale  had  been  made  by  agreeing 
with  the  purchaser  to  accept  a  less  amount  or  by  neglecting 
to  collect  from  him  the  price  at  which  it  was  sold. 

At  the  trial  the  plaintiff  testified  that  he  received  as  com- 
mission on  the  Courtright  sale  $9.40.  The  court  should  have 
allowed  the  defendant  this  amount  as  a  credit  upon  the  plain- 
tiff's claim. 

In  its  findings,  the  court  held  that  the  plaintiff  was  ^i- 
titled  to  recover  his  costs  from  the  defendant.  As  the  plain- 
tiff recovered  less  than  three  hundred  dollars,  this  was  error; 
but  as  no  costs  are  included  in  the  judgment — ^the  provision 
therefor  being  followed  by  a  blank  space — ^the  error  is  harm- 
less. 

We  advise  that  the  superior  court  be  directed  to  modify 
its  judgment  by  deducting  therefrom,  as  of  the  date  of  its 
entry,  the  sum  of  $9.40,  with  interest  thereon  from  September 
1,  1901,  to  that  date,  at  the  rate  of  seven  per  cent  per  an- 
num, and  as  so  modified  that  the  judgment  and  order  be 
affirmed. 

Gray,  0.,  and  CJooper,  0.,  concurred. 
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For  the  reaaons  stated  in  the  foregoing  opinion  the  superior 
eonrt  is  directed  to  modify  its  judgment  by  deducting  there- 
from, as  of  the  date  of  its  entry,  the  sum  of  $9.40,  with 
interest  thereon  from  September  1,  1901,  to  that  date,  at  the 
rate  of  seven  per  eent  per  annum,  and,  as  so  modified,  the 
judgment  and  order  are  affirmed. 

MeFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[8.  T.  No.  d929.    Department  One. — ^November  19,  1904.] 

In  the  Matter  of  the  Estate  of  SBTH  W.  CLISBY,  Deceased 
MBS.  ANNE  CLISBY,  AppeUant,  ▼.  MBS.  ETHEL 
CLISBY  et  al.,  Bespondents. 

HoLoeBAPmo  Wnx — Dats  — List  or  Pbopxbtt.  —  A  hologxaphk  will 
eommeneing  with  the  worda  "Property  of  S.  W.  Clisbj,  Oetober  1, 
1902,''  followed  hj  a  list  of  hie  property,  and  giring  all  of  hie 
property  to  hie  wife,  ie  suffieientlj  dated.  It  ie  immaterial  that 
the  latter  part  of  the  win  containing  the  bequest  was  written  on  a 
subsequent  day.  The  testator  may  adopt  as  the  date  of  his  win  the 
date  pre^onsly  written  by  him. 

In^-PSTmON  TO  BSTOKB  PBOBATS— I>BMUBBSB — InTBMTION  Of  TlSTATOB 

NOT  Alligbd. — ^Where  a  demurrer  was  properly  sustained  to  a  peti- 
tion to  revoke  the  probate  of  the  holographic  will,  upon  the  facts 
alleged,  and  there  is  nothing  in  the  petition  to  indicate  that 
the  document  probated  as  a  wSi  was  not  in  intention  one  continuous 
instrument,  the  question  will  not  be  considered  as  to  an  intention, 
not  alleged,  to  make  a  mere  list  of  property,  with  no  thought  of 
making  a  win,  and  as  to  a  subsequent  intention,  not  alleged,  to 
make  it  a  win  as  a  mere  afterthought. 

APPEAL  from  an  order  of  the  Superior  Court  of  tibe  City 
and  County  of  San  Francisco  refusing  to  revoke  the  probate 
of  a  will.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Yan  Ness  &  Bedman,  for  Appelant 

Edwin  L.  Foister,  and  Bobert  B.  Moody,  for  Beqxmdents. 

SMITH,  C — ^This  is  an  appeal  from  an  order  refusing  to 
revoke  the  probate  of  a  will.    The  appellant  is  Mrs.  Anne 
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Clisby,  the  mother  of  deceased  and  contestant  of  the  will ;  the 
respondents,  Mrs.  Ethel  Clisby,  widow  of  deceased  and  sole 
beneficiary  under  the  will,  and  Hnlme,  administrator  with 
the  will  annexed.  The  will  is  holographic,  and  k  in  the  wordi 
and  figures  following: — 

"Property  of  S.  W.  Clisby,  October  1,  1902 

Deposit  XJnion  Trust  Company 

**      CaL  Safe  Dep.  Co. 


J.  EL  Meyers  Acct  Truck  &  Team, '   6004)0 

J.  D.  Gove  Note 

Louis  Volmer  Acct  Buggy. ••. 

C.  H.  Lehmers,  Acct  I.  0.  U.  tag < 

Con  Boman,  Acct  L  0.  U.  tag , 

L.  A.  Blasingame 

James  Lawrence  Acct  Note  (t)... < 


$23,852.63 

Merchants'  Exchange 500.00 

Buggy  300.00 

Cash  in  Business 


''At  my  death  all  the  above  property  and  any  other  prop- 
erty that  may  be  found  to  belong  to  me  is  to  go  to  my  wife 
and  to  her  alone,  and  I  omit  intentionally  all  other  members 
of  my  family.  S.  W.  Cusbt." 

The  only  facts  alleged  in  the  appellant's  petition  as  grounds 
for  revoking  the  probate  are  in  effect  that  one  of  the  numbers 
appearing  in  the  document  was  altered,  all  of  the  num- 
bers then  erased,  and  the  last  paragraph  written,  on  a  day 
subsequent  to  the  writing  of  the  first  part  of  the  will;  but  all 
of  this,  it  is  alleged,  was  done  by  Clisby  himself.  A  demurrer 
to  the  petition  was  interposed,  and  sustained,  without  leave 
to  amend;  and  thereupon  the  judgment  or  order  appealed 
from  was  entered. 

Upon  the  facts  stated — which  are  confessed  by  the  demur- 
rer— it  is  claimed  by  the  appellant:  1.  That  on  the  face  of 
the  document  it  appears  not  to  have  been  dated;  and  2. 
That  the  concluding  paragraph  was  written  on  a  subsequent 
day. 
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In  sapport  of  the  former  proposition  it  is  urged,  'Hhat  the 
words  and  figures  'October  1,  1902/  were  not  intended  by 
the  testator  to  express  the  date  of  the  instrument,  but  merely 
the  date  upon  which  he  was  the  owner  of  the  specified  prop- 
erty.*'  But  this  contention  is  untenable.  There  is  indeed  a 
certain  ambiguity  in  the  instrument.  For,  grammatically,  the 
date  used  may  be  regarded  either  as  the  date  of  the  memo- 
randum or  as  the  date  of  the  wilL  But  the  difference  is 
immaterial.  For,  on  the  former  construction,  the  memoran- 
dum being  part  of  the  will,  its  date  would  be  the  date  of 
the  win  also.  Nor  do  we  doubt  the  right  of  the  testator  to 
adopt  as  the  date  of  his  will  the  date  previously  written 

by  hiTn, 

Nor  is  the  case  affected  by  the  fact  alleged,  that  the  con- 
eluding  part  of  the  will  was  not  written  on  the  day  the  will 
was  commenced.  It  is  a  very  common  thing  for  men  to  com- 
mence a  letter  or  other  document  on  one  day  and  to  finish  it 
on  the  next  or  some  subsequent  day;  and  in  such  case  the 
date,  whether  written  at  the  beginning — as  is  usually  the 
case— -or  at  the  end — as  is  sometimes  done — ^is,  according  to 
the  common  and  received  usage  of  language,  the  proper  data 
of  the  writing;  and  this  is  equally  true  of  legal  documents, 
though  these  do  not  take  effect  until  completed  and  delivered. 
We  do  not  doubt,  therefore,  that  the  case  comes  within  the 
meaning  and  intention  of  the  enactments  concerning  holo- 
graphic wills  (Civ.  Code,  sees.  1276,  1277;  Code  Civ.  Proc., 
see.  1309) ,  which,  it  is  provided,  are  to  be  construed  accord- 
ing to  "the  approved  usage  of  the  language."  (Civ.  Code, 
sec.  13 ;  Estate  of  Fay,  ante,  p.  82.) 

In  the  argument  on  this  point,  it  is  assumed  by  the  appel- 
lant's counsel  that  it  appears  from  the  allegations  of  the 
petition  that  the  memorandum  of  property  was  written  by 
the  testator  on  the  date  given  with  **no  thought  of  making  a 
will";  and,  in  effect,  that  the  intention  of  using  it  hs  part  of 
a  will  was  an  afterthought.  But  this — assuming  it  to  be 
material — ^is  not  alleged.  All  that  is  alleged  is  sin^ply  that 
the  writing  of  the  concluding  part  of  the  will  was  on  a  day 
subsequent  to  its  commencement.  Nor  is  there  an3rthing  in 
the  petition  to  indicate  that  the  document  probated  as  a  will 
was  not  in  intention  *'one  continuous  instrument."  {Estate 
of  Taylor,  126  Cal.  98,  99.)     Wl,ether,  were  it  otherwise,  the 
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fact  would  be  material  is  another  question,  whieliy  as  in  the 
ease  cited,  we  leave  undetermined. 

Respondent's  counsel  are  also  in  error  in  supposing  that 
'4t  did  not  appear  in  the  Skerrett  case  (67  Cal.  585),  that 
the  letter  annexed  to  the  deed  was  written  at  a  date  other 
than  the  date  when  the  deed  was  made.'*  The  oontrazy  ap- 
peared from  the  records  before  the  court.  The  deed  was  dated 
''April  26,  1881,"  and  was  acknowledged  April  27th,  and 
the  letter,  as  appears  from  its  recitals,  was  written  subse- 
quently. 

We  advise  that  the  judgment  appealed  from  be  afSrmed. 

Oray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Angellotti,  J.,  Shaw,  J. 

Van  Dyke,  J.,  concurred  in  the  judgment. 

Hearing  in  Bank  denied. 


[8.  7.  Ko.  2940.    Department  One. — ^Noyember  19,  1904.] 

TEBESA  BELL,  Appellant,  ▼.  MABY  E.  PLEASANT  et 
al.,  Beapondents. 

Action  to  Cancel  Dsxds — ^Unbxoobdxd  Deed  to  PLAnmvF — ^Rbcosd  or 

SUBSEQXTENT   DeEDB   UNDEB   GaANTO»— BONA  i^E   PUBGHASI — 'B^r 

DEN  or  PBOor — ^Finding  against  Eyidemob. — ^In  an  aetion  to  eaneel 
deeds,  where  the  plaintiff  aaserts  title  nnder  a  prior  nnreeordad 
deed,  and  the  defendants  elaim  nnder  recorded  deeds  resting  npon 
a  enbeequent  recorded  deed  from  plaintiff's  grantor,  nnder  whieh 
the  grantee  took  no  title  as  snch,  the  burden  of  proof  is  npon  eaeh 
of  the  defendants  not  only  to  show  that  his  eonv^Tanee  was  ezeeoted 
and  recorded,  but  also  to  show  that  he  was  a  htma  fide  pnrehaser 
for  value,  without  notice  of  plaintiff's  rights  nnder  his  prior  deed; 
and  in  the  absence  of  proof  hj  the  defendants  that  th^  took  wift- 
ont  snch  notice,  a  finding  to  that  effect  is  against  the  eridenee. 
Id. — ^Averments  or  Gohflaint — ^Anticipation  or  Dbtense— Bdbdsh  or 
Psoor  not  Changed. — The  fact  that  the  eomplainft  nnnaeeasari^ 
anticipated  a  possible  defense,  and  alleged  that  the  second  grantee 
and  eaeh  of  his  successors,  including  th»  last  grantee,  took  their 
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nepectilYtt  deeds  with  knowledge  of  the  fttet  that  the  land  was  the 
propertj  of  the  plaintiff,  whieh  waa  denied  bj  the  answer,  does  not 
nqnire  the  plaintiff  to  pzoye  soeh  averments  or  ehange  the  bnrden 
of  proof  from  the  defendants  to  show  that  they  were  bona  fide  pnr- 
ehasera  for  Talne  without  notiee.  Mere  proof  of  talne  does  not 
ehange  the  bnrden  from  the  defendants  in  saeh  ease. 

fn^— GiJix  OvBBBiJLED.— The  ease  of  Smith  t.  Tule,  81  OaL  184,  npon 
the  sabjeet  of  the  bnrden  of  proof  nnder  an  nnreeorded  deed,  mnst 
be  deemed  orermled. 

Jo.  —  GA8I8  DiSTiMGinsHXD— Equrabli  Tetlb  —  PosmoN  or  Lmal 
Tin.!— PuBSUHPnoN. — Oases  relatiye  to  the  burden  of  proof  npon 
a  plaintiff  who  rests  npon  an  equitable  title  or  right,  to  show  notice 
of  his  equity  to  a  subsequent  grantee  of  the  legal  title  for  value, 
have  no  application  to  a  case  where  the  legal  title  is  in  the  plaintiff, 
and  his  grantor  has  no  title  left  to  eonv^,  and  the  defendants  mnst 
show  a  ehange  of  legal  condition,  which  cannot  be  presumed  in 
favor  of  a  second  grantee  from  plaintiff's  grantor. 

Ini^pKEOB  Tsust-Dbd  as  Secdbitt.— The  fact  that  prior  to  plaintiff's 
title  the  technical  title  was  in  trustees  under  a  trust-deed  to  seenre 
a  debt,  whieh  was  kept  in  force  by  renewals  of  the  debt,  is  not 
material  to  the  respective  rights  of  the  plaintiff  and  defendants, 
an  of  whose  claims  to  ownership  are  alike  subject  to  the  trust 

iPw — ^BVIDBf 01— iNTBimON  09  SBOOND  GrANT  A8  MOBTOAOS— BSBUTKAL 

ow  Claim— DiCLABATioNs  or  Grantor.— Where  the  plaintiff  claimed 
that  the  deed  from  plaintiff's  grantor  to  the  second  grantee  was 
intended  as  a  mortgage  to  secure  a  debt,  and  convqred  no  title, 
the  declarations  of  the  grantor  to  the  plaintiff  at  and  subsequent 
to  the  eonv^yanc*  were  admissible  in  favor  of  the  defendant 
grantees,  with  respect  to  that  particular  question,  to  rebut  such 


Iii^.i-Co8s&— TKAHBOBiraoN  or  TisTiMONT  UHDBt  Obdke  or  Ooun,n- 
Where  the  transcript  of  the  testimonj  was  written  up  under  a  pre- 
vious order  of  the  court,  directing  that  the  expense  should  be  borne 
equalfy  by  both  sides,  the  prevailing  party  is  entitled  to  include  the 
amount  paid  by  him  for  such  expense  as  part  of  the  costs  in  the 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  J.  Butts,  and  T.  Z.  Blakeman,  for  Appdlant 

Edmund  Tauszky,  and  Wallace  A.  Wise,  for  Lucius  Solo- 
mons, Harry  Block,  Benjamin  Harris,  and  Leo  Block,  Ba- 
spondents. 
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Black  &  Learning,  for  Assignee  of  Mary  E.  Pleasant,  an 
Insolvent  Debtor,  Respondent 

SHAW,  J. — ^This  is  an  action  by  the  plaintifF  against  the 
defendants  to  cancel  a  deed  executed  by  the  defendant  Maiy 
E.  Pleasant  to  the  defendant  Solomons  on  Febmaiy  4,  1897, 
and  certain  other  deeds  thereafter  executed  by  the  defend- 
ant Solomons  and  his  successors  whereby  the  title  acquired 
by  Solomons  was  vested  in  the  defendant  Leo  Block.  The 
defendants  appeared  and  answered,  and  after  trial  find- 
ings were  made  in  favor  of  the  defendants  and  judgment 
was  entered  accordingly.  The  plaintiff  appeals  from  the 
judgment  and  from  an  order  denying  her  motion  for  a  new 
trial. 

The  complaint  in  substance  alleges  that  prior  to  Septem- 
ber 27,  1891,  the  defendant  Mary  E.  Pleasant  held  the  legal 
title  to  the  property  as  trustee  for  the  use  and  benefit  of  the 
plaintiff;  that  on  that  day  she  executed  a  deed  to  the  plain- 
tiff conveying  to  her  the  property  in  question,  but  that  said 
deed  had  never  been  recorded;  that  afterwards,  on  February 
4,  1897,  with  the  intention  to  cheat  and  defraud  the  plaintiff, 
the  said  Mary  E.  Pleasant  executed  another  deed  purporting 
to  convey  the  same  property  to  the  defendant  Solomons, 
which  deed  was  duly  recorded,  and  that  subsequently,  by 
mesne  conveyances,  the  title  acquired  by  Solomons  under  said 
deed  became  vested  in  the  defendant  Leo  Block.  It  is  fur- 
ther alleged  that  the  defendant  Solomons  and  each  of  his 
successors,  including  the  defendant  Leo  Block,  took  their  re- 
spective deeds  with  knowledge  of  the  fact  that  the  land  was 
the  property  of  plaintiff.  The  court  found  that  Solomons 
and  each  of  his  grantees  took  their  respective  conveyances 
without  any  notice,  knowledge,  or  information  whatever,  as  to 
the  claim,  right,  title,  or  interest  of  the  plaintiff.  It  is  eon- 
tended  by  the  plaintiff  that  this  finding  is  not  supported  by 
the  evidence. 

It  is  not  seriously  contended  by  the  defendants  that  there 
is  any  afSrmative  evidence  to  the  effect  that  they,  or  either 
of  them,  received  their  respective  deeds  without  notice  of  the 
rights  of  the  plaintiff,  and  upon  an  examination  of  the  evi- 
dence we  find  nothing  in  support  of  such  finding.  The  daim 
of  the  defendants  is,  that  the  burden  of  proof  to  show  notice 
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of  plaintifF's  right  on  the  part  of  Solomoiui  and  his  sueoeft- 
nye  grantees  rests  oq  the  plaintiff,  and  that,  in  the  absence  of 
evidence  on  the  subject,  the  court  necessarily  made  the  find- 
ing that  they  took  without  such  notice.  In  this  we  think  the 
defendants  are  mistaken  and  the  court  erred.  It  has  been 
repeatedly  decided  by  this  court  that  where  one  holding  un- 
der an  unrecorded  deed  brings  an  action  involving  the  re- 
spective titles  to  the  land  against  a  subsequent  grantee  under 
a  deed  which  is  first  recorded,  the  first  grantee  will  prevail, 
unless  the  second  grantee  not  only  shows  the  making  and 
recording  of  his  deed,  but  also  that  he  made  his  purchase  and 
paid  the  price  in  good  faith,  and  without  knowledge  of  the 
rights  of  the  previous  grantee.  The  question  depends  on 
the  effect  of  the  rule  embodied  in  sections  1214  and  1217  of 
the  Civil  Code,  which  are  as  follows:  ^'1214.  Every  convey- 
ance of  real  property,  other  than  a  lease  for  a  term  not  exceed- 
ing one  year,  is  void  as  against  any  subsequent  purchaser  or 
mortgagee  of  the  same  property,  or  any  part  thereof,  in  good 
faith  and  for  a  valuable  consideration,  whose  conveyance  is 
first  duly  recorded,  and  as  against  any  judgment  affecting 
the  title,  unless  such  conveyance  shall  have  been  duly  re- 
corded prior  to  the  record  of  notice  of  action.  .  .  .  1217.  An 
unrecorded  instrument  is  valid  as  between  the  parties  thereto 
and  those  who  have  notice  thereof."  The  first  case  on  the 
subject  is  Lang  v.  DoUarhide,  24  Cal.  218,  which  was  decided 
before  the  enactment  of  the  code.  It  is  there  held  that  where 
a  subsequent  buyer  whose  deed  is  recorded  claims  title  against 
a  previous  grantee  under  an  unrecorded  deed,  the  burden  is 
upon  the  subsequent  buyer  to  prove  that  he  ''is  a  purchaser 
in  good  faith  and  for  a  valuable  consideration."  The  rule 
was  laid  down  thus  in  Eversdan  v.  Mayhew,  65  CaL  167: 
''To  entitle  a  party  to  protection  as  such  a  purchaser,  he  must 
aver  and  prove  the  possession  of  his  grantor,  the  purchase 
of  the  premises,  the  payment  of  the  purchase  money  in  good 
faith,  and  without  notice,  actual  or  constructive,  prior  to  and 
down  to  the  time  of  its  payment"  The  same  doctrine  has 
been  approved  and  followed  by  this  court  in  the  following 
cases:  Landers  v.  Bolton,  26  Cal.  419;  Isenhoot  v.  Chamber- 
lain,  59  Cal.  639;  WUhoit  v.  Lyons,  98  Cal.  413;  County  Bank 
of  San  Luis  Obispo  v.  Fox,  119  Cal.  64 ;  Beattie  v.  Crewdson, 
124  Cal.  579;  Alcorn  v.  Buschke,  133  CaL  658;  Kenniff  v. 
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Caulfiad,  140  CaL  45;  CdUfomia  C.  F.  Agsn.  ▼.  StOUng,  141 
CaL  719.  It  also  prevails  in  the  United  States  eonrts. 
(Boone  t.  ChOes,  35  U.  S.  (10  Pet.)  211.)  In  view  of  these 
numerous  decisions  it  mnst  be  ooneeded  that  the  role  con- 
tended for  by  the  plaintiff  is  firmly  established,  notwith- 
standing one  or  two  cases  which  seem  to  state  the  opposite 
rule.  In  Fair  v.  Stevenot,  29  CaL  487,  the  opinion  seems  to 
be  written  upon  the  assnmption  that  the  burden  in  such  cases 
was  on  the  claimant  under  the  prior  unrecorded  deed  to  show 
notice  of  his  right  to  the  second  grantee,  but  there  is  nothing 
in  the  decision  upon  that  exact  point,  and  it  cannot  be  taken 
as  a  statement  of  the  doctrine.  In  Smith  ▼.  TuU,  31  CaL 
184,^  it  is  said  that  notice,  either  actual  or  coustructiye,  to 
the  second  grantee  must  be  clearly  shown  before  the  claim- 
ant under  an  unrecorded  deed  can  prevail  against  a  subse- 
quent grantee  for  a  valuable  consideration.  The  ground  of 
this  position,  as  stated,  is,  that  if  a  second  grantee,  knowing 
of  the  previous  conveyance,  should  nevertheless  purchase  the 
property  and  attempt  to  assert  title  thereto,  such  conduct 
would  constitute  fraud  on  his  part,  and  that  the  case  comes 
under  the  rule  that  fraud  is  never  presumed,  but  must  always 
be  proven.  This  is  the  only  case  which  states  the  rule  con- 
trary to  the  numerous  decisions  above  cited,  and  it  must  be 
considered  as  overruled.  There  is  a  line  of  cases  which  the 
defendants  contend  establish  a  contrary  rule,  but  upon  ex- 
amination it  will  be  seen  that  there  is  a  clear  distinction  be- 
tween them  and  the  case  at  bar.  Thus  it  has  been  invariably 
held  that  in  a  suit  by  a  beneficiary  to  enforce  a  resulting  or 
constructive  trust  against  a  grantee  of  the  trustee,  in  eases 
where  the  trustee  held  under  a  deed  purporting  to  conv^  the 
legal  title,  without  terms  indicating  the  trust,  it  was  incum- 
bent upon  plaintiff  not  only  to  prove  the  facts  establishing  a 
trust,  but  also  to  prove  that  the  grantee  of  the  trustee  took 
his  conveyance  with  notice  of  the  equities  of  the  plaintiff. 
In  Wyrick  v.  Week,  68  CaL  8,  which  was  a  case  of  this  char- 
acter, the  court  said:  ''It  is  said  that  the  defense  of  a  bona 
fide  purchaser  without  notice  is  in  the  nature  of  new  matter^ 
the  burden  of  proving  which  is  upon  the  defendant  Ordi- 
narily this  is  so.''  And  the  court  proceeds  to  show  that  in 
that  particular  kind  of  cases  the  rule  is  different    Tha  mmm 
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proposition  is  stated  and  the  distinction  noted  in  TiUaux  v. 
TOlaux,  115  Cal.  674,  and  in  Wamock  v.  Harlow,  96  Cal 
298.  This  principle  is  also  applied  in  cases  of  suits  by  a  por- 
ehaaer  under  a  judgment  and  execution  sale  against  a  grantee 
of  the  judgment  debtor,  where  the  plaintiff  claims  that  the 
cony^ance  by  the  debtor  to  the  grantee  was  fraudulent  and 
void  as  against  creditors.  (Casey  ▼.  Leggeii,  125  Cal.  666.) 
In  such  cases  the  burden  is  on  the  creditor  to  prove  the 
fraudtdent  latent  of  the  debtor  in  executing  the  deed.  If 
thereupon  the  grantee  proves  that  he  paid  a  yaluable  con- 
sideration, the  burden  is  then  imposed  on  the  creditor  to 
prove  notice  of  such  fraudulent  intent  to  the  grantee  at  the 
time  of  his  purchase,  or  before  payment  of  the  price.  The 
underlying  reason  for  this  rule  in  these  cases  is,  that  as  the 
debtor  or  trustee,  as  the  case  may  be,  holds  the  legal  title  at 
the  time  of  the  conveyance,  the  legal  effect  of  his  deed  is  to 
eonyey  that  title  to  his  grantee,  and  thus  there  is  established 
a  legal  condition  which  inures  to  the  benefit  of  the  grantee 
and  cannot  be  changed  in  equity,  except  by  proof  of  circum- 
stances to  show  a  sui>erior  equity  in  the  party  who  disputes 
it  Equity  follows  the  law,  and  a  legal  condition  or  status 
being  once  established,  the  burden  of  proof  of  facts  neces- 
sary in  equity  to  change  the  status  is  upon  him  who  asserts 
the  equitable  right.  A  similar  proposition  was  involved  in 
Oarber  y.  OianeUa,  98  Gal.  527,  and  the  same  rule  was  ap- 
plied. In  Wyrick  v.  Week,  68  Cal.  8,  it  is  said:  **If  there 
were  matters  in  pais  tending  to  show  notice  of  plaintiff's 
rights  at  the  time  of  such  purchase  ...  it  was  necessary  for 
the  plaintiff  to  make  the  proofs;  for  without  such  proof  the 
title  must  remain  where  plaintiffs  have  alleged  it  to  be — ^in 
defendants."  And  in  Casey  y.  Leggett,  125  Cal.  666,  it  was 
said  concerning  the  deed  by  the  debtor  to  his  grantee,  ''the 
deed  haying  been  made  for  a  yaluable  consideration  and  de- 
Uyered  to  the  grantee,  the  law  presumes  that  the  grantee 
rightfully  acquired  a  title  to  the  property.''  In  the  case  at 
bar  and  othor  similar  cases,  however,  the  conditions  are  pre- 
cisely the  reverse  and  the  principle  operates  against  the 
defendant  A  subsequent  deed  by  the  grantor  to  another  per- 
son does  not  of  its  own  force  convey  any  titie,  for  the  grantor, 
having  previooaly  parted  with  his  titie,  has  left  in  himself 
nothing  to  convey  and  his  deed  alone  can  therefore  ccmv^ 
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nothing.  It  can  only  be  effectiTey  as  against  the  first  grantee, 
when  supplemented  by  proof  that  it  was  first  recorded,  and 
that  the  grantee  therein  named  purchased  for  value  and  with- 
out notice  of  the  prior  deed,  or  of  the  rights  of  the  first 
grantee.  This,  also,  is  an  attempt  to  change  a  legal  eondi- 
tion ;  the  necessary  facts  cannot  be  presumed  in  favor  of  the 
second  grantee,  and  hence  the  burden  is  on  him  to  make  the 
supplementary  proof.  The  case  of  Hart  v.  Church,  126  Cal. 
480,^  is  cited  by  the  defendants  in  support  of  their  conten- 
tion on  this  point.  In  that  case  it  was  held  that  a  purchaaer 
of  a  negotiable  instrument,  having  shown  that  he  bought  it 
for  a  valuable  consideration  before  maturity,  the  plaintiff, 
in  an  action  against  him  to  cancel  the  note  on  account  of 
fraud  in  procuring  its  execution,  must  prove  that  the  pur- 
chaser, at  the  time  he  bought,  had  notice  of  the  fraud.  The 
same  proposition  is  decided  in  Jordan  v.  Oraver,  99  CaL  194; 
Fames  v.  Crosier,  101  Cal.  263;  and  Sinkler  v.  SUjan,  136 
CaL  356.  These  cases,  however,  manifestly  rest  upon  the 
same  ground  as  Casey  v.  Leggeti,  125  Cal.  666;  Wyrick  v. 
Week,  68  Cal.  8,  and  similar  cases  above  cited.  The  in- 
dorsement carries  the  l^al  title  to  the  note  and  vests  it 
in  the  indorsee,  and  if  it  is  shown  by  him  that  he  bought  for 
a  valuable  consideration  before  maturity,  his  legal  titie  can- 
not be  divested  nor  his  right  to  recover  defeated,  without  the 
proof  which  shows  his  purchase  to  have  been  fraudulent — 
namely,  that  he  had  notice  of  the  lack  of  consideration  or  of 
the  fraud,  or  other  defense  of  the  maker.  They,  in  fact, 
apply  the  same  principle  as  the  many  decisions  above  cited 
holding  that  in  a  suit  between  a  prior  grantee  under  an  un- 
recorded deed  and  a  second  grantee  whose  deed  is  first  re- 
corded the  burden  is  upon  the  second  grantee  to  prove  that 
he  purchased  without  notice  of  the  other's  rights  and  for  a 
valuable  consideration.  It  follows  that,  in  the  absence  of  any 
evidence  on  the  subject,  the  finding  should  have  been  in  favor 
of  plaintiff  on  this  point. 

Defendants  claim  that  plaintiff  must  prove  that  defend- 
ants had  notice  because  it  is  one  of  the  facts  alleged  in  her 
complaint  and  denied  in  the  answer.  This,  however,  is  not 
the  test.  The  plaintiff  was  obliged  to  prove  only  those  facta 
which  were  necessary  to  constitute  her  cause  of  action.    If 
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she  has  alleged  scsme  fact  not  necessary  to  her  case,  bat  wbiek 
18  in  effect  a  traverse  of  some  fact  which  might  have  been 
alleged  in  defense  to  her  action,  and  the  defendant  denies 
such  allegation,  this  does  not  change  the  burden  of  proof,  nor 
require  the  plaintiff  to  introduce  any  evidence  upon  that 
subject,  until  the  defendant  has  produced  evidence  thereon 
which  makes  rebuttal  evidence  on  her  part  necessary.  She  is 
not  obliged  thus  to  anticipate  a  possible  defense. 

The  court  found  that  at  the  time  of  the  execution  of  the 
deed  by  Mary  E.  Pleasant  to  Solomons  the  plaintiff  was 
the  owner  of  the  property.  Hence  the  further  finding  that  the 
deed  to  Solomons  and  his  deed  to  his  successors  in  interest 
were  executed  for  a  valuable  consideration  was  not  alone 
sa£Seient  to  defeat  the  title  of  the  plaintiff  and  authorize  a 
judgment  for  the  defendants.  It  required  the  aid  of  the 
other  finding,  that  Solomons  or  some  one  of  the  successive 
grantees  under  him  took  without  notice  of  plaintiff's  rights. 
Is  this  latter  finding  is  not  sustained  by  the  evidence,  it  fol- 
lows that  a  new  trial  should  have  been  granted. 

We  do  not  consider  as  important  the  facts  which  are  undis- 
puted that  ever  since  the  year  1883  the  technical  legal  title 
to  the  premises  has  been  vested  in  certain  trustees  to  secure 
an  outstanding  debt  of  fifteen  thousand  dollars  to  the  Savings 
and  Loan  Society,  and  that  this  trust  has  been  kept  in  force 
by  renewals  from  time  to  time.  Since  1891  the  plaintiff  has 
been  the  owner  of  the  property  subject  to  the  trust,  and  the 
roles  we  have  been  considering  are  as  much  applicable  to  her 
estate  therein  as  they  would  be  if  the  trust  deed  had  not 
existed.  None  of  the  defendants  claim  any  rights  under  the 
trust,  but  aU  rights  of  both  plaintiff  and  defendants  are  alike 
Bubjeet  thereto. 

The  plaintiff  asserts  that  the  court  erred  in  admitting  in 
evidence  certain  declarations  of  Mary  E.  Pleasant  to  the 
plaintiff  at  and  subsequent  to  the  execution  of  the  deed  from 
Pleasant  to  Solomons.  The  plaintiff's  point  is,  that  at  the 
time  the  plaintiff  was  the  owner  of  the  property  in  contro- 
versy Mary  E.  Pleasant  occupied  the  position  of  a  previous 
owner,  and  that  the  declarations  of  a  previous  owner  affeet- 
mg  title  to  the  property,  made  after  such  owner  has  parted 
with  the  title,  and  not  in  the  presence  of  the  grantee,  are  not 
admissible  against  a  grantee.  There  can  be  no  dispute  con- 
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eeming  the  oorreotnesB  of  this  role^  bat  we  do  not  think  it  is 
applicable  in  this  particular  instance.  The  defendants 
claimed  title  as  innocent  purchasers  for  a  valuable  considera- 
tion under  a  subsequent  deed  from  the  plaintiff's  grantor. 
The  plaintiff  claimed  that  the  deed  from  Mary  E.  Pleasant  to 
Solomons,  under  which  the  defendants  claimed,  was  in  legal 
effect  a  mere  mortgage  to  secure  a  debt,  and  hence  that  it  did 
not  convey  any  title  whatever.  The  defendants  were  there- 
fore required  to  meet  both  proi>ositions ;  first,  th^  had  a  right 
to  show  that  Solomons,  or  any  of  his  successors,  was  a  pur- 
chaser for  a  valuable  consideration  without  notice  of  the 
plaintiff's  rights;  and  secondly,  they  had  to  meet  the  con- 
tention that  the  deed  under  which  th^  claimed  did  not 
convey  the  legal  title,  but  was  in  effect  a  mortgage.  On  the 
latter  proposition  it  was  competent  to  show  the  declarations 
made  by  Mary  E.  Pleasant  at  the  time  of  the  transaction  and 
subsequent  thereto  with  respect  to  that  particular  question. 
As  we  understand  the  record,  these  declarations  were  admitted 
solely  for  that  purpose. 

Plaintiff  further  alleges  that  the  court  erred  in  denying  her 
motion  to  strike  from  the  cost-bill  the  item  of  $122.50  for 
one-half  of  the  cost  of  transcribing  the  testimony.  The  item 
was  properly  allowed.  Before  the  transcript  was  written  up 
the  court  made  an  order  that  it  should  be  done,  the  expense 
to  be  borne  equally  by  both  sides.  Upon  the  making  of  this 
order,  the  prevailing  party,  having  paid  one-half  of  the  cost 
of  writing  up  the  testimony,  was  entitied  to  have  it  included 
in  the  cost-bill  and  allowed  as  part  of  the  costs  of  the  case. 
{Barkly  v.  Copeland,  86  Cal.  493.)  If  the  judgment  and 
order  had  been  affirmed  upon  this  appeal,  this  item  of  cost 
would  remain  as  a  part  of  the  costs  properly  chargeable 
against  the  plaintiff.  It  is  necessary,  however,  to  reverse  the 
order  denying  a  motion  for  a  new  trial,  and  the  effect  is,  that 
this  item  of  costs  is  again  set  at  large  to  be  determined  by 
the  court  upon  a  subsequent  trial  of  the  case. 

The  judgment  and  order  are  reversed  and  the  canse  re- 
manded for  a  new  trial 

Angeilotti,  J.,  and  Van  Dyke,  J.,  coneuned. 

Hearing  in  Bank  denied. 
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Hi.  t965,    Deptataunt  One. — 'Nvnmher  tl,  1904.] 

dTY  OF  OAKLAND,  Eeepondent,  v,  BOLAND  W.  SNOW 
ct  aL,  Appellants. 

Chabrb  cm  OAXXtAHD— OoicmiBATiON  ov  **Ajjm!Km  AKD  AssnsoB''— 
SiNoul  OmG»— 0)M]a8EaoN8  on  Taxes — ^Liabiutt  on  OmoiAL 
Bond.— Under  the  eharter  of  the  dty  of  OaUand,  the  ofl^ee  of 
''aaditor  and  asMssor''  b  one  aingle  offiee,  and  the  ineumbent 
thereof  is  onl^  entitled  to  the  salazy  fixed  for  that  ofice,  and  he  is 
Hable  on  his  oflleial  bond  for  eominiprions  retained  on  taxes  eol- 
leeted  and  not  paid  into  the  treaanr7. 

lo^— DsscBiFTioir  09  OvfzoB  in  Bond— ''Ex  Oftioio  Assnsoa''— Obu- 
CUTION  NOT  ArwECTED^ — ^Though  the  eharter  describes  the  office  as 
that  of  '^ auditor  and  assessor/'  and  fixes  the  salaij  of  the  ineom- 
bent  as  such,  jet  where  it  also  provides  that  ''the  auditor  shall  be 
sa  ogMo  assessor/'  and  that  there  shall  be  dected  "an  auditor, 
who  shall  be  ex  offioio  assessor/'  and  the  ineumbent  was  elected  as 
"aoditor  and  ex  offleio  assessor/'  and  the  official  bond  was  required 
1^  the  eity  eonneil  bj  the  latter  description,  the  description  so 
adopted  in  the  bond  is  harmless,  and  does  not  affect  the  validity 
of  the  obUgation,  which  is  the  same  in  legal  effect  as  if  the  officer 
styled  therein  were  ''auditor  and  assessor/'  instead  of  "auditor 
and  ex  oficio  assessor." 

Id.— BuTiXB  or  Omom— CoNSTauonoN  or  Bond. — ^The  prorisions  of 
the  eharter  respeetinc  the  duties  required  of  the  officer  are  read  into 
the  bond,  and  are  to  be  eonstrued  in  connection  with  it.  There  is  no 
infringement  of  the  strict  rights  of  the  sureties,  b^  construing  the 
meaning  of  the  terms  employed  in  the  bond  in  aeeordance  with 
recognized  rules  for  the  interpretation  of  contracts. 

Ii«^— Adoption  oy  Laws  Bespiotino  Bkvxnuk  and  Taxation— Coicfbn- 
BATION  not  AinoTBO. — ^Tho  adoption  in  the  Oakland  eharter  of 
the  laws  of  the  state  applicable  to  the  assessment,  equalisation,  levy, 
and  collection  of  taxes,  and  making  the  powers  and  duties  of  the 
eitj  assessor  the  same  as  those  of  the  county  assessor,  did  not 
include  any  provisions  of  law  respecting  compensation  for  the  col- 
lection of  taxes,  nor  affect  the  compensation  of  the  "auditor  and 
assessor"  as  ^ixed  by  ta   charter. 

Isr— AonoN  ON  Bond— FiNDiNos — Question  oy  Law^^-Iu  the  action 
on  the  bond  the  findings  are  to  be  construed  so  as  to  sustain  the 
judgment.  A  finding  that  the  defendant  collected  the  money  "as 
assessor"  or  "as  ex  officio  assessor"  is  of  the  same  legal  import; 
and  a  finding  that  he  ' '  failed  to  perform  the  official  duties  of  such 
office  as  ex  officio  assessor"  is  equivalent  to  a  finding  that  he  failed 
to  perform  that  portion  of  the  duties  of  the  office  to  which  he  was 
elected  and  for  which  tb  >  bond  was  given.    It  was  a  question  of  law 
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whether  he  wms  entitled  to  eompeiuation  for  the  eoHection  of  tazas, 
and  an  answer  that  he  was  so  entitled  did  not  raise  an  teae  on 
which  a  speeial  lindlng  was  required. 

IDu — EVIDKNOB  PSOPEBLY  EZGLUDSD — CONSENT   OT   CiTY — NOTOBISTT   OV 

Claim. — Evidence  was  properly  excluded  to  show  that  the  oom- 
missions  on  taxes  collected  were  retained  hj  defendant  with  tiie 
eonsent  of  the  citj,  or  that  he  declared  prior  to  his  election  that  he 
intended  to  claim  the  commissions,  or  that  several  dty  officials 
had  approved  of  his  act  or  consented  thereto,  and  that  it  was  a 
matter  of  pnbUc  notorietj.  The  city  could  not  consent  to  a  viola- 
tion of  its  charter  or  be  estopped  from  claiming  the  money  by  the 
erroneous  interpretation  of  its  charter  by  its  officials. 

Id. — SuFTiciENCY  or  Evidbncb — Amount  Retained — Convsbsiom. — 
Where  the  amount  collectea  was  shown,  and  the  amount  paid  into 
the  treasury  during  the  term  of  office  was  shown,  and  there  was 
no  averment  or  evidence  that  any  further  amount  had  been  paid, 
findings  that  plaintiff  had  failed  to  pay  into  the  treasury  the  amount 
of  the  excess  for  which  judgment  was  given,  and  that  he  appro- 
priated the  excess  to  his  own  use,  were  sufficiently  sustained* 

Id. — Execution  and  Delivery  or  Bond — Loss  op  Original — Evxdenci 
— Peesumption — Support  op  Finding. — Where  the  original  bond 
was  lost,  and  a  copy  was  set  out  in  the  complaint  and  introduced 
in  evidence,  and  the  answer  substantially  admitted  the  execution 
of  the  original,  and  it  was  proved  to  have  been  delivered  to  'he 
mayor,  and  by  him  to  the  city  clerk,  and  was  copied  by  the  clerk 
into  the  register  of  official  bonds,  this,  in  connection  with  the  pre- 
sumption that  official  duty  was  regularly  performed,  is  sufficient 
to  support  a  finding  that  the  original  bond  was  executed  and 
delivered  to  the  city. 

Id. — Approval  op  Bond  not  Required. — ^The  original  bond  was  a  vaJid 
obligation  of  the  principal  and  surety,  without  any  approval  by  the 
mayor   or  city   attorney. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  S.  P. 
Hall,  Judge. 

The  facts  are  stated  in  the  opinion* 

T.  C.  Coogan,  and  C.  H.  Wilson,  for  Appellants. 

James  A.  Johnston,  City  Attorney,  and  Seymour  W.  CSoii- 
don.  Assistant  City  Attorney,  for  Respondent. 

HAEEISON,  C. — The  plaintiff  seeks  by  this  action  to  re- 
cover from  the  defendants  upon  a  bond  executed  by  tfaem  f6r 
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the  faithful  performance  by  the  defendant  Snow  of  hiB 
official  duties  the  sum  of  $1,868.32,  alleged  to  have  been  re- 
ceiyed  by  him  in  his  official  capacity  during  his  term  of  office 
and  appropriated  to  his  owi.  use.  Snow  held  the  office  of 
'* auditor  and  assessor"  of  the  plaintiff  for  two  years,  during 
the  time  for  which  the  bond  was  given,  and  the  moneys  which 
the  plaintiff  seeks  to  recover  are  a  portion  of  the  taxes  upon 
personal  property  collected  by  him  by  virtue  of  his  office. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the 
defendants  have  appealed  therefrom  and  also  from  an  order 
denying  a  new  trial. 

The  collection  of  the  moneys  by  Snow  is  not  controverted, 
but  the  appellants  claim  that  he  has  the  right  to  retain  the 
amount  sued  for  as  a  commission  allowed  by  law  for  their 
collection.  On  the  other  hand,  the  plaintiff  insists  that  it  was 
his  duty  to  pay  them  into  the  treasury  immediately  upon 
their  collection.  The  correctness  of  the  judgment  depends 
upon  the  construction  to  be  given  to  various  provisions  of  the 
charter  of  the  city  of  Oakland  (Stats.  1889,  p.  514). 

1.  Section  44  of  the  charter  provides:  ''The  compensation 
of  officers  and  employees  of  the  city  shall  be  per  annum  as 
follows:  .  .  .  auditor  and  assessor  three  thousand  dollars"; 
and  section  195  of  the  charter  declares:  ''No  office  shall  be 
created  nor  shall  any  person  be  employed  in  any  capacity, 
nor  shall  any  officer,  clerk  or  employee  receive  any  salary  or 
compenjuttion  for  any  service  of  any  kind  unless  the  same  is 
speciaUy  authorized  by  law  or  by  this  charter."  Section  42 
declares:  "All  fees  and  other  moneys  received  or  collected 
by  any  officer,  agent  or  employee  of  the  city  (excepting  only 
such  fees  as  the  city  engineer  may  be  authorized  by  ordinance 
to  collect)  shall  be  paid  by  such  officer,  agent  or  employee 
each  month,  or  as  much  oftener  as  the  council  may  require, 
into  the  city  treasury  for  the  use  of  the  city."  Under  these 
provisions  it  is  very  clear  that  unless  there  is  some  law  or 
some  provision  in  the  charter  by  which  the  defendant  Snow 
is  specially  authorized  to  receive  some  compensation  for  his 
official  services  as  such  officer  other  than  the  salary  above 
provided,  he  is  not  authorized  to  retain  any  moneys  collected 
or  received  by  him,  but  was  required  to  pay  them  into  the 
city  treasury.  The  provision  that  "all  moneys  collected  by 
any  officer  of  the  city  shall  be  paid  by  such  officer  into  the 
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city  treasury  for  the  use  of  the  city"  is  as  oomprehensiye  and 
as  exclusive  of  any  right  to  retain  any  i>ortion  of  such  moneys 
as  is  the  provision  of  the  charter  of  San  Francisco,  eomdd- 
ered  in  Matter  of  Dodge,  135  Cal.  512. 

The  appellants,  however,  contend  that  in  addition  to  his 
salary  he  is  entitled,  under  the  provision  of  section  137  of  the 
charter,  to  compensation  for  his  services  in  collecting  taxes 
upon  personal  property  at  the  rate  of  six  per  cent  upon  the 
amount  so  collected.  That  section  is  as  follows:  ''Except  as 
in  this  article  otherwise  provided,  the  assessment  of  property 
taxable  in  the  city  for  municipal  purposes,  the  equalization  of 
assessments  and  collection  of  taxes,  and  the  sale  of  property 
for  unpaid  taxes,  and  the  redemption  of  property  sold  for 
taxes,  shall  be  made  and  had  at  the  same  time  and  manner, 
and  with  like  effect  as  now  or  may  be  hereafter  provided  by 
law  for  the  assessment  of  property,  equalization  of  assess- 
nkents,  levy  and  collection  of  taxes,  and  sale  of  property  for 
unpaid  taxes  for  state  and  county  purposes  and  redemption 
thereof;  and  all  provisions  of  law  applicable  to  such  assess- 
ment, equalization,  levy,  collection  and  sale  for  state  and 
county  purposes  are  hereby  applied  to  and  shall  be  the  law 
governing  such  assessment,  equalization,  levy,  collection  and 
sale  for  municipal  purposes;  and  the  respective  officers  of  the 
city  shall  have,  possess,  and  perform  tiie  same  powers  and 
duties  in  all  matters  concerning  revenue  and  taxation  for 
municipal  purposes  as  are  by  law  conferred  or  imposed  upon 
county  officers  in  matters  concerning  revenue  and  taxation 
for  state  and  county  purposes;  and  to  that  end: 

"First.  All  powers  and  duties  so  by  law  conferred  or  im- 
posed upon  the  county  assessor,  are  hereby  conferred  and 
imposed  upon  the  city  assessor.  .  .  . 

''Sixth.  All  powers  and  duties  so  conferred  or  imposed 
upon  the  county  clerk  or  county  auditor  are  hereby  conferred 
and  imposed  upon  the  city  clerk  and  city  auditor." 

By  this  section  the  fruners  of  the  charter,  instead  of  set- 
ting forth  in  detail  the  several  steps  to  be  taken  for  raising 
revenue  for  the  city,  adopted  certain  provisions  of  the  general 
laws  of  the  state  upon  the  same  subject.  They  have  pro- 
vided that  the  provisions  of  the  general  laws  which  may  from 
time  to  time  be  prescribed  for  taking  certain  proceedings  in 
levying  and  collecting  taxes  for  state  and  county  purposes 
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shall  be  the  law  governing  sneh  proceedings  in  levying  and 
eolleeting  taxes  for  mnnidpal  purposes;  and  that  the  said 
proceedings  in  reference  to  municipal  taxes  shall  be  taken 
"at  the  same  time  and  manner  and  with  like  effect"  as  may 
be  prescribed  by  law  for  such  proceedings  in  reference  to 
state  and  county  taxes;  and  that  in  taking  these  proceedings 
the  ofScem  of  the  city  shall  have  the  same  "powers  and 
duties"  as  are  by  law  given  to  county  officers  in  matters  con- 
cerning taxation  for  state  and  county  purposes. 

The  incorporation  into  a  statute  of  the  terms  of  a  prior 
statute  merely  by  reference  thereto  is  governed  by  the  same 
principles  in  interpretation  as  govern  the  interpretation  of 
statutes — ^the  primary  object  in  all  cases  being  to  ascertain 
and  carry  out  the  intention  of  the  legislature.  Mr.  Endlich 
(Interpretation  of  Statutes,  sec.  73)  says:  "The  words  of  a 
statute  are  to  be  understood  in  the  sense  in  which  th^  best 
harmoniEe  with  the  subject  of  the  enactment  and  the  object 
which  the  legislature  has  in  view";  and  again  in  section  101 
states  as  the  rule,  "An  act  adopting  another  by  reference, 
does  not  adopt  it  beyond  the  purposes  of  the  new  act."  Mr. 
Sutherland  (Statutory  Construction,  sec.  241)  says:  "The 
application  of  particular  provisions  is  not  to  be  extended 
beyond  the  general  scope  of  the  statute  unless  such  extension 
is  manifestiy  designed";  and  in  section  257  says:  "By  the 
adoption  of  another  statute,  only  such  portion  is  in  force  as 
relates  to  the  particular  subject  of  the  adopting  act."  The 
rule  was  stated  by  Ashurst,  J.,  in  Rex  v.  Justices  of  Surrey, 
2  T.  B.  510,  to  be,  that  "All  the  general  powers  and  pro- 
visions given  and  made  in  acts  in  pari  materia  are  to  be  con« 
sidered  as  incorporated  into  the  new  statute,  but  that  such 
provisions  as  are  always  considered  as  special  provisions  shall 
not."  And  in  WiUiams  v.  Ellis,  6  Q.  B.  Div.  176,  it  is  said: 
"Where  the  words  employed  by  the  legislature  do  not  di- 
rectly apply  to  the  particular  case,  we  must  consider  the 
object  of  the  act"  (See,  also.  Queen  v.  Badcock,  6  Q.  B. 
787;  Jones  v.  Dexter,  8  Fla.  276 ;  Matthews  v.  Sai^ds,  29  Ala. 
136;  Succession  of  D^Aquin,  9  La.  Ann.  400.) 

There  is  nothing  in  section  137  aforesaid  by  which  any 
officer  of  the  city  is  "specially  authorized"  to  receive  oom- 
pensstion  for  his  services,  nor  does  the  section  make  any 
reference  to  the  compensation  of  officers.    Article  YIIT  of 
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the  charter  in  which  this  section  is  contained  is  headed 
'^Revenue  and  Taxation,"  and  the  manifest  purpose  of  the 
framers  of  the  charter  in  inserting  this  section  therein  was 
to  provide  a  mode  for  raising  revenne  for  the  city  from  taxes 
upon  property.  The  purpose  of  giving  to  the  proceedings  in 
reference  to  municipal  taxes  ^Uike  effect"  to  that  given  in 
the  same  proceedings  in  reference  to  state  and  county  taxes, 
and  the  clothing  of  municipal  officers  with  the  same  ''powers 
and  duties"  in  reference  thereto  as  is  given  to  oounly  officers 
is,  that  by  these  proceedings  a  valid  Uen  or  charge  for  the 
tax  may  be  imposed  upon  the  property  assessed,  and  that  the 
officers  may  have  ample  authority  for  enforcing  the  collection 
of  the  tax.  It  would  be  an  unwarranted  as  well  as  an  un- 
natural construction  to  hold  that  by  the  use  of  these  terms 
the  framers  of  the  charter  intended  to  make  any  provision 
for  the  compensation  of  the  officers. 

Neither  can  the  clause  in  the  section  declaring  that  all  the 
provisions  of  law  applicable  to  the  collection  of  taxes  for 
state  and  county  purposes  shall  be  the  law  governing  such 
collection  for  municipal  purposes  be  construed  as  authoris- 
ing the  municipal  officers  to  receive  compensation  for  their 
services  in  reference  thereto.  There  can  be  no  presumption 
that  it  was  intended  to  incorporate  into  the  charter  the  pro- 
visions of  law  upon  any  subject  other  than  those  which  are 
therein  enumerated.  By  designating  certain  proceedings  eon* 
nected  with  taxation,  in  reference  to  which  it  has  adopted  the 
provisions  of  the  general  law  applicable  thereto,  there  is 
necessarily  excluded  from  such  adoption  any  provision  appli- 
cable to  proceedings  not  designated,  and  it  is  not  to  be  held 
that  by  specifying  the  ''collection"  of  taxes  it  has  also 
adopted  a  provision  of  law  for  the  compensation  of  officers 
for  their  collection,  even  though  such  provision  for  oompen- 
sation  is  found  in  the  same  statute  with  the  law  for  the  col- 
lection of  taxes.  There  is  no  necessary  connection  between 
the  collection  of  taxes  and  the  compensation  of  officers  for 
their  collection,  nor  do  the  provisions  of  law  "applicable" 
to  their  collection  presumptively  include  a  provision  for  such 
compensation.  These  provisions  for  the  collection  of  taxes 
are  directed  to  the  relation  between  the  officer  and  the  tax- 
payer and  create  the  ''power  and  duty"  of  the  officer  in 
reference  to  the  collection  of  the  tax. 
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The  piOYisioDS  of  law  applicable  to  the  levying  and  col- 
lection of  taxes  are  found  in  the  Political  Code,  but  the 
provisions  for  tiie  comi>ensation  of  officers  are  not  contained 
in  that  code.  Section  3829  of  this  code,  under  which  the 
appellants  daim  the  right  to  oompensation,  does  not  itself 
fix  the  oompensation,  but  refers  to  the  County  Government 
Act  for  the  purpose  of  ascertaining  whether  any  compensa- 
tion for  such  services  shall  be  received.  This  section  is  not 
to  be  held  as  containing  any  provision  of  law  applicable  to 
the  ^'collection"  of  taxes  merely  because  it  is  found  in  a 
chapter  relating  to  that  subject,  but  its  character  is  to  be 
determined  by  the  purpose  which  is  expressed  in  it,  and  that 
purpose  is  limited  to  the  compensation  for  the  collection  of 
taxes  which  is  contained  in  the  County  Government  Act.  By 
reference  to  section  215  of  the  County  Government  Act  (Stats. 
1897,  p.  572),  it  is  seen  that  in  a  majority  of  the  counties 
of  the  state  compensation  is  allowed,  but  that  in  some  eoun- 
ties  the  assessor  is  not  entitled  to  any  compensation  for  this 
service. 

It  cannot  therefore  be  held  that  any  portion  of  this  section 
of  the  County  Government  Act  was  incorporated  into  the 
charter  of  Oakland  by  reason  of  the  terms  of  the  above  sec- 
tion 137.  Not  only  is  there  not  in  it  any  general  provision 
of  law  applicable  to  the  collection  of  taxes,  but  the  provision 
therein  for  compensation  upon  which  the  appellants  rely 
is  not  operative  throughout  the  state,  but  is  a  special  pro- 
vision fixing  the  compensation  of  the  assessor  in  certain 
counties.  It  was  enacted  by  the  legislature  in  conformity 
with  the  provisions  of  the  constitution  (art  XI,  sec.  5),  re- 
quiring the  compensation  of  county  officers  to  be  regulated 
''in  proportion  to  duties,''  and  as  it  cannot  be  determined 
that  the  provision  for  those  counties  in  which  compensation 
is  aUowed  is  more  entitled  to  consideration  than  the  provision 
for  those  in  which  it  is  denied,  it  cannot  be  held  that  any 
portion  of  the  section  is  available  to  the  appellants. 

2.  It  appears  from  the  record  herein  that  at  the  dty  elec- 
tion in  1897  the  appellant  Snow  received  a  majority  of  the 
votes  cast  ''for  auditor  and  ex  officio  assessor''  and  was  de- 
clared elected  to  that  office,  and  that  a  certificate  declaring 
that  he  was  duly  elected  auditor  and  ex  officio  assessor  of  the 
city  of  Oakland  was  issued  to  him  by  the  city  elerk;  that  he 
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thereafter  took  and  filed  an  oath  that  he  would  faithfaUy 
diaoharge  the  duties  of  auditor  and  ex  ofjMo  aaaeasor  of  the 
eity  of  Oakland  to  the  best  of  his  ability,  and  that  he  aeted 
as  auditor  and  ex  officio  assessor  of  the  eity  of  Oakland  from 
April  5y  1897,  to  Ai>ril  1,  1899;  that  the  common  couneil  of 
the  dty  fixed  the  bond  to  be  given  by  the  ^^auditor  and  ex 
officio  assessor''  at  ten  thousand  dollars;  that  thereafter,  and 
before  entering  upon  the  duties  of  the  offieoi  he  executed  to 
the  eity  of  Oakland  a  bond  with  the  other  appellant  herein 
as  surety,  in  which,  after  reciting  that  the  appellant  Snow 
was  on  the  eighth  day  of  March,  1897,  elected  to  the  office  of 
auditor  and  ex  officio  assessor  in  and  for  the  city  of  Oakland, 
th^  bound  themselves  in  the  penal  sum  of  ten  thousand 
dollars  that  he  would  well  and  faithfully  perform  all  offieial 
duties  required  of  him  by  law,  and  would  well  and  faithfnUy 
execute  and  perform  aU  the  duties  of  such  office  of  auditor 
and  ex  officio  assessor  required  by  any  law  to  be  enacted  sab- 
sequent  to  the  execution  of  the  bond. 

It  is  contended  by  the  appellants  that  under  the  charter 
of  Oakland  there  is  no  office  of  '^auditor  and  ex  officio  em- 
sessor,"  and  for  that  reason  the  bond  sued  upon  is  void,  and 
they  have  cited  certain  cases  in  support  thereof  which  arose 
where  the  appointment  of  the  officer  was  made  without  any 
authority  therefor,  or  where  the  office  itself  had  never  been 
authorized  by  law.  It  may  be  conceded  that  a  bond  given 
for  the  faithful  performance  of  the  duties  of  an  office  that 
has  no  existence  would  not  create  any  obligation.  If  there 
is  no  office  there  can  be  no  official  duly  to  perform  and  no 
violation  of  official  duty.  The  cases  cited  by  the  appellant 
upon  this  point  are  therefore  inapplicable  to  a  case  where 
the  bond  sued  upon  has  been  given  for  the  faithful  perform* 
ance  of  the  duties  of  a  legally  existing  office  by  one  who  has 
been  properly  apjwinted  or  elected  thereto. 

It  is  further  contended  by  the  appellants  that  imder  the 
charter  of  Oakland  the  offices  of  auditor  and  assessor  are  dis- 
tinct; that  if  it  be  assumed  that  the  bond  in  question  is  a 
valid  obligation  for  the  faithful  performance  by  Snow  of 
his  duties  as  auditor,  it  does  not  cover  his  duties  as  assessor, 
and  that  as  the  complaint  charges  only  a  violation  of  his 
duty  as  assessor  there  can  be  no  recovery  upon  the  bond. 
The  cases  cited  by  the  appellants  in  support  of  this  propon- 
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tion  axtMe  where  there  were  two  legally  existing  and  separate 
offioes  held  hj  the  same  indiyidnal,  and  it  was  held  that  in 
the  absence  dF  a  statate  making  his  bond  given  for  one  office 
ooYer  his  dnties  and  liabilities  in  both^  his  bonds  would  cover 
only  his  defalcations  in  the  office  for  which  it  was  specifically 
given.  In  the  revenue  act  of  1854  (Stats.  1854,  p.  108),  the 
legislature  provided  that  in  the  several  counties  of  the  state 
the  sheriff  should  be  the  tax-coUector,  and  it  was  hdld  in 
People  V.  Edwards,  9  CaL  286,  that  inasmuch  as  the  constitu- 
tion required  a  tax-collector  and  sheriff  to  be  elected  in  each 
county,  it  had  thereby  created  the  two  offices,  and  although 
the  legislature  might  provide  that  the  same  person  shoidd 
perform  the  duties  of  each  office,  it  could  not  abolish  either 
of  the  offices,  and  that  the  two  offices  were  not  by  sach  pro- 
vision blended  into  one.  (See  Lathrop  v.  Brittain,  30  Cal. 
684.)  It  was  under  this  provision  of  the  constitution  tiiat 
it  was  held  in  People  v.  BosSy  38  Gal.  76,  that  the  bond  given 
by  the  defendant  as  surety  did  not  cover  his  defalcation  as  tax- 
collector.  In  the  County  Qovemment  Act  (Stats.  1883,  p.  315, 
sec  67),  the  legislature  have  specifically  named  the  auditor 
and  assessor  as  distinct  officers  of  the  county,  but  authorized 
the  board  of  supervisors  of  any  county  to  elect  to  consolidate 
the  duties  of  the  two  officers.  Section  59,  however,  provides 
that  when  they  are  so  consolidated  the  person  elected  must 
give  the  bond  required  for  each  office. 

There  is  no  enumeration  in  the  charter  of  Oakland  of  the 
several  offices  of  the  city,  but  article  II,  headed  ^'Elections,'' 
which  enumerates  the  officers  to  be  dected  provides:  ''At 
each  general  election  there  shall  be  elected:  ...  An  auditor 
who  shall  be  ex  officio  assessor."  In  the  article  upon  the 
'^ Executive  Department,"  section  40  is  entitled  '^Auditor 
and  Assessor,"  and  declares:  ''The  auditor  shall  be  ex  officio 
assessor"  and  then  prescribes  the  duties  required  of  him  "as 
assessor"  and  his  duties  ''as  auditor."  Section  44,  entitled 
"Salaries  of  Officers,"  declares:  "The  compensation  of 
officers  and  employees  of  the  city  shall  be  per  annum:  •  •  . 
The  auditor  and  assessor  three  thousand  dollars."  Section  45, 
entitled  "Official  Bonds,"  declares:  "Every  officer  provided 
for  by  law  shall,  before  entering  upon  the  duties  of  his  office, 
file  an  official  bond  in  such  sum  as  the  council  may  direct. ' ' 

Under  these  provisions  it  must  be  held  that  the  charter  of 
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Oakland  has  not  created  the  office  of  assessor  as  a  distinct 
office  from  that  of  auditor,  but  that,  by  requiring  the  duties  of 
such  functionaries  to  be  discharged  by  the  same  person,  it 
has  created  a  single  office  for  the  purpose  of  discharging 
those  functions,  which  is  styled  in  the  charter  ''auditor  and 
assessor'';  that  as  there  is  no  office  of  assessor  distinct  from 
the  officer  of  auditor.  Snow  was  not  required  to  give  a  bond 
for  the  faithful  discharge  of  his  duties  as  auditor,  and  another 
and  separate  bond  for  his  duties  as  assessor,  but  that  the  bond 
set  forth  in  the  complaint  was  sufficient  and  applies  to  all 
of  the  duties  required  of  him  by  virtue  of  his  official  position, 
and  covers  his  defalcations  in  the  moneys  collected  by  him  as 
charged  in  the  complaint  and  found  by  the  court.  (See  Peo- 
ple V.  Leet,  13  111.  269.) 

The  designation  of  Snow  in  the  instrument  as  ''auditor 
and  ex  officio  assessor,"  instead  of  "auditor  and  assessor," 
is  a  trivial  and  harmless  misdescription  which  does  not  affect 
the  validity  of  the  obligation.  The  charter  itself  declares  that 
the  auditor  shall  be  ex  officio  assessor,  and  whether  he  styles 
himself  auditor  and  assessor  or  auditor  and  ex  officio  assessor 
is  immaterial.  He  is  none  the  less  assessor  because  he  is  only 
ex  officio  assessor,  and  being  styled  in  the  instrument  auditor 
and  ex  officio  assessor  is  the  same  in  legal  effect  as  if  styled 
auditor  and  assessor.  The  bond  that  is  given  is  the  obligation 
of  the  individual  whose  duty  it  is  to  perform  the  duties  of 
the  office  in  his  official  capacity.  The  moneys  collected  by 
Snow  were  received  by  him  by  virtue  of  the  official  position 
to  which  he  had  been  elected,  and  they  are  public  moneys 
belonging  to  the  city. 

In  so  holding  there  is  no  infringement  of  the  rule  that  a 
surety  is  entitled  to  stand  upon  the  strict  letter  of  his  bond. 
The  provision  of  the  charter  defining  the  duties  of  the  officer 
are  read  into  the  bond  and  are  to  be  construed  in  connection 
with  it.  The  obligation  of  the  surety  is  not  extended  beyond 
the  fair  import  of  the  terms  which  it  has  employed  in  the 
instrument,  but  the  meaning  of  those  terms  is  to  be  construed 
in  accordance  with  recognized  rules  for  the  interpretation 
of  contracts.    (See  People  v.  Breyfogle,  17  Cal.  504.) 

Upon  the  same  consideration  the  objection  of  the  appellants 
that  the  findings  do  not  support  the  judgment  must  be  over- 
ruled.   Findings,  as  has  been  often  decided,  are  not  to  be  sub- 
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jected  to  the  test  of  a  special  demurrer,  but  any  ambiguity 
or  uncertainly  in  them  is  to  receive  such  construction  as  will 
sustain,  rather  than  defeat,  the  judgment  rendered  thereon. 
The  office  of  '' auditor  and  assessor"  which  was  held  by  Snow 
required  of  him  the  faithful  performance  of  all  the  duties 
which  the  charter  required  of  the  incumbent  of  that  office, 
irrespective  of  the  particular  designation  of  such  duties  or 
the  capacity  in  which  he  was  required  to  perform  them,  and 
the  bond  which  was  given  by  him  extended  to  all  of  the 
duties  required  of  him  by  virtue  of  his  official  position, 
whether  these  duties  are  required  of  him  ''as  auditor"  or 
''as  assessor."  The  finding  of  the  court  that  he  collected  the 
money  "as  assessor"  or  "as  ex  officio  assessor"  is  of  the  same 
legal  import,  and  the  finding  that  he  "failed  to  perform  the 
official  duties  of  such  office  of  ex  officio  assessor"  is  equivalent 
to  a  finding  that  he  failed  to  perform  that  portion  of  the 
duties  of  the  office  to  which  he  was  elected  and  for  which 
the  bond  was  given. 

Whether  Snow  was  entitled  to  compensation  for  his  services 
in  the  ooUection  of  taxes  is  a  question  of  law,  and  the  allega- 
tion in  the  answer  of  the  defendants  that  he  retained  the 
moneys  sued  for  by  reason  of  such  right  did  not  make  an 
issue  of  fact  which  required  a  special  finding,  but  is  the  ques- 
tion to  be  determined  upon  a  consideration  of  the  entire  ease. 

3.  There  was  no  error  in  excluding  the  evidence  offered  on 
behalf  of  the  defendants  for  the  purpose  of  showing  that 
the  plaintiff  had  consented  that  Snow  might  have  the  com- 
pensation claimed  by  him.  It  was  not  competent  for  the  city 
to  consent  to  a  violation  of  its  charter,  nor  could  the  acquies- 
cence of  its  officers  confer  upon  Snow  a  right  to  compensation 
which  the  charter  forbids  him  to  receive.  His  declaration 
prior  to  his  election  that  he  intended  to  claim  the  commission, 
or  the  fact  that  he  had  previously  retained  like  commissions,  or 
that  some  of  the  dty  officials  had  approved  of  his  act  or  con- 
sented thereto,  or  that  it  was  a  matter  of  public  notoriety, 
did  not,  as  against  the  provisions  of  the  charter,  confer  upon 
him  a  right  to  the  commissions,  nor  could  the  plaintiff  be 
estopped  from  claiming  the  money  collected  by  him  by  reason 
of  an  erroneous  incerpretation  of  the  provisions  of  the  charter 
by  its  officials.  The  objection  in  the  brief  of  the  appellants 
to  the  action  of  the  court  in  striking  out  the  portion  of  the 
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answer  of  Snow  relatiye  to  this  issue  evidently  results  from 
an  inadvertence  of  the  reeord.  Although  the  court  did  at 
an  early  stage  of  the  case,  upon  motion  of  the  plaintiff,  strike 
this  clause  out,  it  afterwards,  before  the  trial  of  the  eause, 
vacated  this  order. 

i.  The  finding  that  Snow  had  failed  to  pay  into  the  treas- 
ury the  amount  for  which  the  judgment  was  given  is  sustained 
by  the  evidence.  The  amount  which  he  collected  was  shown, 
and  the  amount  which  he  paid  into  the  treasury  during  the 
term  of  his  office  was  also  shown.  There  was  no  allegation 
on  the  part  of  the  defendants,  or  evidence  in  their  behalf,  that 
any  further  amount  had  been  paid.  The  fact  that  he  collected 
this  amount  of  money  in  excess  of  the  amount  paid  in  by 
him  sustained  the  finding  that  he  appropriated  it  to  his  own 
use. 

5.  The  finding  that  the  bond  was  executed  and  delivered  to 
the  plaintiff  was  fully  sustained  by  the  evidence  and  the 
admission  in  the  pleadings.  Snow  in  his  answer  admits  that 
he  and  the  surety  company  executed  it,  and  the  surety  com- 
pany in  its  answer  admits  that  Snow  as  principal  and  it  as 
surety  made  and  signed  a  certain  bond,  and  that  Snow  took 
the  bond  away.  It  does  not  set  forth  the  character  or  form 
of  this  bond,  but,  upon  the  ground  that  it  has  no  information 
or  belief  upon  the  subject,  denies  that  the  bond  set  forth  in 
the  complaint  correctly  sets  forth  the  bond  signed  by  it  and 
Snow,  but  does  not  allege  wherein  it  is  incorrect.  Its  aver- 
ment in  this  respect  is  equivalent  to  an  admission  of  the 
execution  of  a  bond  in  all  respects  according  with  that  set 
forth  in  the  complaint,  except  the  omission  or  misspelling  of 
some  immaterial  word.  Upon  these  same  grounds  it  denies 
the  delivery  of  the  bond  to  the  city  by  Snow.  The  inability 
of  the  plaintiff  to  produce  the  bond  at  the  trial  and  its  loss 
were  clearly  shown.  Snow  testified  that  he  ngned  an  official 
bond  for  that  year  with  the  other  defendant  as  surety.  Mr. 
Thomas,  who  was  mayor,  testified  that  Snow  gave  him  the 
bond  in  question,  and  that  he  gave  it  to  the  city  derk,  by 
whom  it  was  copied  into  the  register  of  official  bonds.  This 
copy  was  introduced  in  evidence.  To  this  testimony  must  be 
added  the  presumption  that  official  duty  has  been  regularly 
I>erformed.  The  bond  was  a  valid  obligation  of  the  defendants 
without  any  approval  by  the  mayor  or  city  attorney. 
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We  adrise  fhat  fhe  judgment  and  order  denying  a  new 
trial  be  affirmed. 

Ooeper,  C,  and  Qny^  d  oonenrred, 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  denying  a  new  trial  are  affirmed. 

Shaw,  J^  Angellotti,  J^  Van  jpyke^  J. 


[8.  1*.  No.  9071.    DeparfaiMBt  One.— Norwnber  88,  1904.] 

D.  A.  CUBTIN,  Appellant,  ▼.  H.  J.  EOWALSKY,  Be- 

spondent. 

Aonov  vpoir  JxTDOioifT  bt  Assionxb— PLiADme— OwNBunzp— Iabal 
OoNOiiUSiOK.— In  an  action  npon  a  Judgment  by  an  assignee  there- 
of ,  where  the  eomplaint  alleges  an  assignment  of  the  jadgment,  and 
also  aUeges  that  plaintiff  is  now  the  owner  and  holder  of  the  jndg- 
menty  the  latter  allegation  is  of  a  mere  legal  oonelnsioA  or  presomp- 
tion  from  the  faet  of  assignment^  and  is  nnneeessaiy;  and  an  an- 
swer denying  each  allegation  presents  an  issue  only  as  to  the  faet 
of  the  assignment. 

Isu— Floor  or  Assionment — Gekxbal  Besgsiftion. — ^An  assignment 
by  the  judgment  creditor  to  the  plaintiff  of  eaeh  and  every  judgment 
entered  of  record  in  his  name  carries  the  judgment  sued  upon, 
which  was  entered  in  his  f aror  prior  to  the  assignment,  in  the 
absence  of  evidence  of  any  previous  assignment  or  transfer  thereof. 
Buch  assignment  was  admissible  in  evidence  upon  proof  of  its 
execution. 

la^— BmoT  or  Paioa  Assionmxnt— Exbouted  Oontbaot— Ooiir8n>BA- 
noN — SuBBEQXTXNT  AssiONicxNT — EviDSNGE. — ^Tho  prior  assignment 
to  the  plaintiff  carried  the  legal  title  to  the  judgment  with  the  right 
to  sue  thereon,  whether  it  was  or  was  not  supported  by  a  eonsid- 
oration.  It  was  an  executed  contract,  and  there  could  be  no  revoca- 
tion or  subsequent  assignment  thereof  which  could  affect  the  legal 
title  of  the  plaintiff.  AU  evidence  to  show  that  plaintiff^  assign- 
ment was  not  for  value,  and  that  the  subsequent  assignment  was 
for  a  valuable  consideration,  was  irrelevant  and  ImmateriaL 

Id.— AssiONicxNT  nr  Trust— Equftabli  Bights  or  Bioond  Assionxb 
NOT  Involvkd. — Although  the  assignment  to  the  plaintiff  was  in 
trust  for  the  assignor,  and  the  assignor  could  convey  his  equitable 
interest  therein,  yet  where  the  only  issue  was  as  to  the  fact  of  the 
assignment,  without  any  plea  in  abatement,  the  rights  of  the  second 
assignee  cannot  be  adjudged,  and  the  plaintiff  may  maintain  the 
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aetioa  npon  his  legal  title.  The  second  asfdgnee,  though  a  ^•fMi  /Ide 
porehaser  for  Talne,  did  not  aequixe  a  title  superior  to  that  of  the 
plaintiff  as  prior  legal  assignee. 
Ik— NoncB  or  Absiokmxmt— Buui  ov  Gavxat  Emptob.— It  was  net 
neeossaiy  for  the  plaintiff  to  put  his  assignment  on  file  or  to  fif« 
aotiee  of  it  to  other  persons  who  might  be  about  to  take  a  second 
assignment.  The  rule  of  eaneat  emptor  applies  in  such  ease;  and 
if  the  assignor  hris  no  Isgal  title,  the  subsequent  assignee  will  take 
none,  whether  he  has  notice  or  not. 

APPEAL  from  an  order  of  the  Superior  Court  of  fhe 
Citj  and  County  of  San  Francisco  granting  a  new  trial 
S.  K  Dougherty,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

'Vlneent  Neale,  for  Appellant 

T.  J.  Crowleyi  for  Respondent 

SHAW  J. — The  plaintiff  appeals  from  an  order  granting 
defendant's  motion  for  a  new  trial. 

The  action  is  to  recover  tiie  sum  due  upon  a  mon^  judg- 
ment The  oomplaint  alleges  that  on  January  4,  1894,  one 
Joseph  E.  Shain  recovered  judgment  in  the  superior  court 
of  the  city  and  county  of  San  Francisco  against  the  de- 
fendant for  a  sum  of  money  stated;  that  the  judgment  was 
duly  entered  on  January  4,  1895 ;  that  on  August  15,  1895, 
said  Shain  assigned  the  judgment  to  plaintiff,  and  that  it 
has  not  been  paid,  either  in  whole  or  in  part  The  action 
was  begun  on  December  20,  1899,  nearly  five  years  after 
the  entry  of  the  judgment  The  answer  denies  that  Shain 
at  the  time  alleged,  or  at  all,  assigned  the  judgment  to  the 
plaintiff.  This  was  the  only  issue  presented  for  triaL  The 
complaint  further  avers  that  the  plaintiff  '^is  now  the  owner 
and  holder"  of  the  judgment,  and  this  is  denied  by  the 
answer.  But  it  was  not  necessary  for  the  complaint  to  state 
that  the  plaintiff  was  the  owner  or  holder  of  the  judgment 
Such  ownership  and  holding  was  the  legal  result  of  the  assign- 
ment, and  that  fact  having  been  alleged,  it  follows  as  a 
matter  of  law  that  plaintiff  thereby  became  the  owner  and 
holder  thereof.  This  condition  of  ownership  is  presumed 
to  continue,  and  it  was  not  necessary  to  allege  tiiat  plaintiff 


Digitized  by  VjOOQIC 


Not.  1904.]  Cubtin  v.  Kowalsky.  433 

was  fhe  owner  at  the  time  the  action  was  begun.  Sneh  an 
allegation,  or  its  equivalent,  is  required  in  actions  to  recover 
the  possession  of  specific  property,  but  not  in  actions  to  re- 
cover on  money  demands.  {Pryce  v.  Jordan,  69  Cal.  571; 
Poarman  v.  MiUs,  35  Cal.  121;*  Wedderspoon  v.  Rogers,  32 
Cal.  572;  Eooh  v.  WhiU,  36  Cal.  302;  Monroe  v.  Fold,  72  Cal. 
570;  Clemens  v.  Luce,  101  Cal.  436.) 

We  think  the  court  erred  in  granting  the  motion  for  a  new 
trial.  The  plaintiff,  upon  due  proof  of  its  execution  intro- 
duced in  evidence  a  contract  of  assignment  bearing  date  Au- 
gust — ,  1895,  whereby  the  original  judgment  creditor,  Joseph 
B.  Shain,  ''sold,  assigned,  transferred,  and  set  over,"  to  the 
plaintiff  all  the  right,  titie,  and  interest  of  Joseph  E.  Shain 
''in  each  and  every  judgment  standing  of  record  in  his  name.*' 
It  being  admitted  by  the  pleadings  that  the  judgment  sued 
on  was  given  and  entered  in  favor  of  Joseph  E.  Shain  as 
all^^  and  there  being  no  evidence  of  any  previous  assign- 
ment or  transfer,  it  necessarily  stood  of  record  in  his  name 
in  Augrust,  1895.  It  therefore  came  within  the  description 
contained  in  the  contract  of  assignment,  and  it  follows  that 
the  titie  to  the  judgment  was  thereby  assigned  and  trans- 
ferred to  the  plaintiff.  On  the  issue  presented,  this  evidence 
was  sufScient  to  support  the  finding  and  judgment. 

The  defendant  introduced  evidence  to  prove  that  after 
the  assignment  to  the  plaintiff,  Shain  had  for  a  valuable 
consideration  executed  another  assignment,  purporting  to 
transfer  the  judgment  to  H.  S.  Shain,  who  had  in  turn  as- 
signed it  to  B.  T.  Harding,  also  for  a  valuable  consideration, 
and  that  there  was  no  consideration  for  the  assignment  of 
the  judgment  by  Shain  to  plaintiff  other  than  an  agreement 
that  plaintiff  was  to  hold  and  manage  this  and  other  judg- 
ments as  trustee  for  Shain  for  certain  purposes.  The  plain- 
tiff did  not  admit  that  the  assignment  to  him  was  not  for  a 
valuable  consideration,  and  he  introduced  some  evidence  to 
the  contrary. 

In  considering  the  relevancy  and  materiality  of  this  evi- 
dence, it  is  to  be  observed  that  the  defendant  presented  no 
issue,  except  as  to  the  fact  of  the  assignment;  that  he  did  not 
plead  in  abatement  that  another  action  was  pending  against 
him  by  the  other  claimant^  nor  present  a  cross-complaint  ask- 
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ing  that  fhe  other  claimant  be  required  to  interplead,  nor 
did  he  ask  that  the  other  claimant  be  made  a  party;  and  he 
does  not  daim  that  he  has  paid  any  part  oi  the  judgment 
to  any  person*  The  rights  of  the  second  assignee  are  not 
inyolved  and  cannot  be  adjudged.  The  simple  questions  of 
law  are  presented  whether  or  not  a  consideration  is  necessary 
to  support  an  assignment,  and  whether  or  not  such  an  assign- 
ment, if  without  a  valuable  consideration,  can  be  revoked, 
or  is  annulled  by  a  subsequent  assignment  to  another. 

Prior  to  the  adoption  of  the  codes  it  was  held  that,  inas- 
much as  a  judgment  was  not  assignable  at  common  law,  the 
effect  of  such  assignment  was  to  transfer  an  equitable  title 
only,  but  that  such  title  vested  in  the  assignee  all  tb»  beneficial 
interest  in  the  judgment,  and  gave  him  Hie  right  to  enforce  it 
by  process  in  the  name  of  the  judgment  plaintiff.  {Wrigkt 
V.  Levy,  12  Cal.  262-263.)  It  was  said  to  be  property,  how- 
ever, which  could  be  purchased,  the  same  as  any  other  species 
of  property.  (Ibid.)  Under  the  code  there  is  no  limitation 
upon  the  power  to  assign  choses  in  action,  including  judg- 
ments, and  it  is  clear  from  its  provisions  that  such  an  assign- 
ment carries  the  legal  title  to  the  judgment,  and  that  the 
transfer  of  the  title  does  not  depend  upon  the  fact  of  there 
being  a  valuable  consideration.  It  is  provided  that  '^  Prop- 
erty of  any  kind  may  be  transferred,  except  as  otherwise 
provided  by  this  article"  (Civ.  Code,  sec.  1044),  and  the  only 
exception  made  in  the  article  is  that  of  a  possibility  not  coupled 
with  an  interest.  A  judgment  is  therefore  property  which 
can  be  transferred.  A  transfer  is  declared  to  be  ^'an  act 
of  the  parties,  or  of  the  law,  by  which  the  tiUe  to  propeiiy 
11  conveyed  from  one  living  person  to  another. '*  (Civ.  Code, 
sec.  1039.)  It  is  further  provided  that  ''A  voluntary  trans- 
fer is  an  executed  contract,  subject  to  all  the  rules  of  law 
concerning  contracts  in  general;  except  that  a  consideration 
is  not  necessary  to  its  validity"  (Civ.  Code,  sec.  1040),  and 
that  '^A  transfer  vests  in  the  transferee  all  the  actual  title 
to  the  thing  transferred  which  the  transferrer  then  has" 
(Civ.  Code,  sec.  1083),  and  also  all  of  its  incidents.  (Civ. 
Ciode,  sec.  1084.) 

The  effect  of  these  rules  as  applied  to  the  facts  of  inis  ea&e 
is  that  the  assignment  vested  in  the  plaintiff  all  of  the  title 
of  Joseph  E.  Shain  to  the  judgment.    Nothing  remained  in 
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him  which  ootild  be  the  subject  of  a  subsequent  assignment^ 
excepting  such  equitable  interest^  if  any,  as  he  might  have 
hgr  reason  of  any  trust  that  may  have  existed  in  his  f a^or. 
The  subsequent  assignment  would  carry  such  equitable  inter- 
est, if  there  was  any;  otherwise,  it  would  be  ineffectual.  But 
the  question  whether  or  not  there  was  any  such  equitable 
interest  or  trust  oould  not  be  litigated  in  this  action  under 
the  denial  of  the  fact  of  assignment,  if  indeed  it  could  be  liti- 
gated at  all  in  the  name  of  the  defendant  The  plaintiff  had 
the  legal  right  to  sue  for  the  amount  due  upon  the  judfirment. 
although  he  held  the  title  as  trustee.  He  held  the  legal  title, 
and  was  the  real  party  in  interest,  so  far  as  the  defendant 
was  concerned. 

It  was  not  necessary  for  Hie  plaintiff  to  imt  his  assignment 
on  file,  or  to  give  notice  of  it  to  other  persons  who  might  be 
abont  to  take  a  second  assignment  The  other  claimant,  al- 
though a  bona  fide  purchaser  for  value,  did  not  acquire  a  title 
8ui>erior  to  that  of  the  plaintiff.  With  respect  to  judgments 
this  court  has  said:  ''The  rule  of  caveat  emptor--^}  far  as 
any  interest  acquired  as  against  third  parties  is  concerned— 
applies  to  them  in  the  same  manner  as  in  the  purchase  of 
any  other  i)ersonal  property.  If  the  assignor  has  no  title,  th^r 
will  take  none,  whether  they  have  notice  or  nof  {Mitchell 
Y.  Eockett,  25  CaL  544.^  See,  also,  Southard  t.  McBraum, 
63  CaL  545;  Fore  v.  Manlove,  18  Cal.  437.)  The  title  having 
passed  from  Shain  to  the  plaintiff  by  the  assignment,  it 
being  an  executed  contract,  there  could  be  no  revocation  or 
retransfer  effected  by  the  act  of  Shain  alone.  His  subsequent 
purported  transfer  of  the  same  judgment  did  not  affect  the 
title  of  the  plaintiff. 

It  follows  that  all  the  testimony  relative  to  the  want  of 
consideration  and  the  subsequent  transfer  was  irrelevant  and 
immateriaL  There  were  some  errors  assigned  in  the  state- 
ment on  motion  for  new  trial  upon  rulings  of  the  court  ad- 
verse to  the  defendant  with  respect  to  this  evidence.  As 
we  have  reached  the  conclusion  that  this  entire  inquiry  was 
immaterial  and  irrelevant  to  the  issue  as  to  the  fact  of  the 
assignment,  it  will  not  be  necessazy  to  consider  these  alleged 
errors,  for  they  could  not,  in  any  events  be  sufficient  to  jus- 
tify the  granting  of  a  new  trial 

116  Am.  Dm.  151. 
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The  only  other  error  assigned  was  the  action  of  the  court 
in  oyermling  an  objection  to  the  introduction  of  the  assign- 
ment to  tiie  plaintiff.  The  ground  of  the  objection  was,  that 
it  was  immaterial  and  incompetent,  that  no  foundation  had 
been  laid,  and  that  no  particular  judgment  was  described. 
There  was  sufficient  proof  of  its  execution,  it  was  manifestly 
material  and  competent,  and  the  want  of  a  specific  description 
was  supplied  by  the  admitted  facts  which  showed  that  it 
came  within  the  terms  of  the  general  description.  There 
was  no  error  in  the  ruling  on  the  objection.  We  find  no 
ground  upon  which  to  support  a  motion  for  a  new  triaL 

The  order  granting  a  new  trial  is  reversed. 

Angdlotti,  J.,  and  Van  Pyke,  J.,  concurred. 
Hearing  in  Bank  denied 


[8.  F.  No.  8218.    In  Bank.— NoTombdr  28,  1904.] 

MEECED  BANK,  and  SOPHIB  A.  IVETT,  Appellants,  v. 
JAMES  D.  PRICE  et  al.,  Respondents. 

AOnON  TO  FOBECLOSK  MOBTGAOE — ^DXFENSB  NOT  QOTSQ  TO  MeBITS — DiS- 

icissAL  roB  Want  of  Pbosboution — Abusb  or  DisoBKnoK — ^Assmr- 
HXMT  BT  PuLiMTinp. — ^In  an  aetion  to  f  oreeloae  a  mortgage,  wlieie 
fhe  answer  made  no  defense  to  the  merits,  but  merely  qaestioned 
the  amount  of  attorney's  fees,  and  pleaded  an  assignment  of  the 
cause  of  action  by  the  plaintiff  before  suit,  it  was  an  abase  of 
discretion  to  dismiss  the  cause  fdr  want  of  prosecution  on  motion 
of  the  defendants  where  it  appeared  that  the  defendants  made  no 
effort  to  have  the  case  set  down  for  trial,  and  that  the  assignment 
was  at  first  by  way  of  pledge,  and  was  not  made  absolute  until 
several  months  before  notice  of  the  motion  to  dismiss,  and  that 
diligent  efforts  were  made  on  behalf  of  plaintiff  and  the  assignee 
to  settle  the  suit. 

Id. — ^BuBDEN  or  Pboof  upon  Defendants. — The  burden  of  proving  tto 
matters  in  avoidance  pleaded  by  the  defendants  was  upon  them. 

Iik^— ArnBi£ATivs  Showing  not  Oontbov^ted — ^Application  bt  As* 
siONEE. — ^Where  at  the  hearing  of  the  motion  to  dismiss  there  was 
an  affirmative  showing  on  the  part  of  the  plaintiff,  which  was  not 
eontroverted,  that  the  action  was  properly  brought  and  eontinued 
vp  to  that  time,  and  that  an  application  was  made  by  the  i 
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irho  had  become  the  absolute  owner  of  the  note  and  mortgage, 
for  a  sabititution  as  party  plaintilf,  and  that  the  aetion  proeeed  to 
trial,  sneh  application  should  have  been  granted,  and  the  aetioa 
allowed  to  proceed  as  requested. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
County.    John  M.  Corcoran,  Judge. 


The  facts  are  stated  in  fhe  opinion  of  the  oourt 

J.  W.  Enoz,  and  F.  H.  Gould,  for  Appellants. 

The  respondents  having  sought  no  trial  upon  fhe  iflsoes 
raised  l^  the  answer,  and  having  promised  to  settle,  their 
motion  to  dismiss  for  want  of  prosecution  should  not  have 
been  granted.  (Cowell  v.  Sttuirt,  69  Cal.  525;  McCarthy  v. 
Hmtcoek,  6  How.  Pr.  28;  MoeUer  v.  BaUey,  14  How.  Pr.  359; 
Dixon  v.  Rutherford,  26  Ga.  153 ;  Doyle  v.  O'FarreU,  6  Eobt 
640;  Bieme  v.  Wadsworth,  36  Fed.  614;  Perkins  v.  BuUer, 
42  How.  Pr.  102;  Person  v.  Nevitt,  32  Miss.  180.) 

J.  F.  McSwain,  and  James  F.  Peek,  for  Respondents. 

The  court  was  within  its  discretion  in  granting  the  motion 
to  dismiss  for  want  of  prosecution.  (Kreiss  v.  Hotaling,  99 
Cal.  383;  People  v.  Jefferds,  126  Cal.  296;  First  National 
Bank  v.  Mason,  115  Cal.  626 ;  Martin  v.  San  Francisco,  131 
CaL  576;  Origsby  v.  Sapa  County,  36  CaL  588;^  Clavey  v. 
Lard,  87  Cal.  419.) 

VAN  DTKE,  J.— This  is  an  appeal  from  the  judgmmt 
dismissing  the  action  upon  the  application  of  the  defendants. 
The  ground  upon  which  the  dismissal  was  made,  as  stated  in 
the  notice  of  motion,  and  also  in  the  order  of  the  oourt  grant- 
ing the  same,  was,  that  the  plaintiff  Merced  Bank  had  neg- 
lected to  prosecute  the  same  with  diligence,  and  that  it  had 
abandoned  said  cause.  The  action  is  upon  a  promissory  note 
and  to  foredoee  a  mortgage  securing  the  same.  The  note  was 
ezeeuted  l^  defendants  James  D.  Price,  Jeff  D.  Price,  Thomas 
Priee  and  George  Price,  in  the  sum  of  sixty-five  hundred 
dollars,  and  made  payable  to  the  Merced  Bank  or  order,  and 
the  mortgage  to  secure  the  same  was  executed  by  the  makers 
of  the  note,  and  in  addition   thtt^to   Nettie  L.  Price  and 
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Maiy  77118011,  also  part  owners  of  the  real  estate  coTerod  hf 
the  mortgage.  The  eomplaint  in  the  action  was  filed  Septem- 
ber 30, 1898,  and  summons  thereon  issued  and  returned  within 
a  year,  and  all  the  defendants  answered  September  25,  1899. 
June  8, 1900,  by  stipulation  of  all  parties,  the  complaint  was 
amended  as  to  the  description  of  the  property  embraced  in 
the  mortgage,  and  it  was  also  stipulated  that  the  answer  of 
defendants  to  the  original  complaint  might  stand  as  an  an- 
swer to  the  amended  complaint.  This  stipulation  was  filed  and 
an  order  made  accordingly  June  11,  1900.  The  notice  of 
motion  to  dismiss  for  failure  to  prosecute  was  made  and 
filed  July  26,  1901.  Monday,  August  12th,  was  noticed  as 
the  day  set  for  hearing  said  motion,  and  in  the  mean  time,  on 
August  7th,  a  stipulation  was  prepared  on  the  part  of  plain- 
tiff's attorney,  who  was  also  the  attorney  of  Sophie  A.  lyett, 
who  was  then  the  owner  and  holder  of  the  note  and  mortgage, 
to  have  said  lyett  substituted  in  place  of  the  original  plain- 
tiff, and  to  allow  the  action  to  proceed  in  her  name,  and  that 
the  said  action  might  be  tried  on  September  Sd  following, 
or  as  soon  thereafter  as  counsel  and  the  court  oould  hear 
the  same.  Defendants'  attorneys  declined  to  sign  this  stipu- 
lation. The  hearing  of  the  motion  to  dismiss,  however^  was 
continued  until  October  1st.  On  the  hearing  J.  W.  Enoz 
submitted  his  affidavit  on  behalf  of  the  Merced  Bank  and 
Sophie  A.  lyett.  In  his  affidavit  it  is  set  forth  that  the  note 
and  mortgage  were  pledged  by  said  bank  to  Sophie  A.  Ivett 
as  collateral  security  for  certain  moneys  due  from  said  bank 
to  her,  which  said  pledge  was  in  writing,  but  not  recorded; 
that  said  note  and  mortgage  remained  so  pledged  until  Oc- 
tober 2, 1900,  at  which  time,  upon  full  settiement  between  said 
bank  and  said  Sophie  A.  Ivett,  and  as  part  payment  of  the 
sum  then  due  her  from  said  bank,  the  bank  sold,  assigned,  and 
transferred  absolutely  to  her  the  said  note  and  mortgage  in 
suit,  and  that  the  same  had  then  become  the  property  of  said 
Sophie  A.  Ivett  He  further  states  in  said  affidavit  that 
after  the  answer  of  the  defendants  was  filed  negotiations 
were  entered  into  between  the  parties  to  the  action  for  set* 
tiement  of  the  same,  which  continued  off  and  on  until  Oc- 
tober 2,  1900,  and  that  by  reason  of  the  fact  that  the  said 
note  and  mortgage  sued  on  were  pledged  to  said  Sophie  A. 
Ivett,  it  became  necessary  on  the  part  of  the  original  plaintiff 
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to  get  her  consent  to  a  settlement  of  said  suit  for  any  less 
sum  than  the  full  amount  due  on  said  note  and  mortgage.  It 
is  further  stated  in  said  affidavit  that  the  defendants  never 
at  any  time  asked  that  said  action  be  set  down  for  trial  or 
attempted  to  have  said  action  set  down  for  trial.  The  affi- 
davit of  said  Sophie  A«  Ivett  was  also  filed  on  said  hearing. 
In  this  affidavit  the  affiant  states  that  she  has  been  anxious  at 
all  times  since  October  2, 1900,  to  have  said  suit  compromised^ 
settled,  or  tried  and  disposed  of ,  and  has  used  every  reason- 
able effort  in  her  power  to  accomplish  the  same  vritiiout  sae- 
rifieing  her  rights  in  the  matter,  and  is  now  anxious  to  have 
the  said  suit  tried  and  disposed  of  at  once,  and  hereby  asks 
that  an  order  be  made  by  this  court  allowing  said  suit  to 
c(»itinue  in  the  name  of  the  plaintiff  for  the  use  and  benefit 
of  said  affiant,  Sophie  A.  Ivett,  she  now  being  the  owner  and 
holder  of  the  note  and  mortgage  sued  on  in  said  action,  or 
that  said  Sophie  A.  Ivett  may  be  substituted  as  plaintiff  in 
said  action ;  and  that  prior  to  said  October  2, 1900,  she  simply 
held  said  note  and  mortgage  as  a  pledge. 

Tbo  2acts  set  forth  in  these  affidavits  with  reference  to  the 
assignment  of  the  note  and  mortgage  by  the  Merced  Bank 
by  way  of  pledge  merely  in  the  first  instance,  and  that  the 
same  were  not  assigned  absolutely  until  a  short  time  before 
the  motion  on  the  i>art  of  the  def  aidants  to  dismiss  the  action, 
are  not  controverted  on  the  part  of  the  defendants.  It  is 
claimed,  however,  by  defendants'  counsel  that  these  facts 
merely  raise  an  issue  with  the  answer  filed  by  defendants, 
and  it  is  contended  that  such  issue  raised  by  the  pleadings 
cannot  be  tried  upon  affidavits.  The  answer,  however,  en- 
tirely fails  to  raise  any  issue  in  reference  to  the  merits  of 
the  action.  It  does  not  deny  the  execution  of  the  note  and 
mortgage  or  aver  payment  thereof,  or  question  the  amount 
alleged  to  be  due  thereon  as  set  forth  in  the  complaint  It 
meiely  denies  that  the  amount  claimed  as  attom^'s  fee  is  a 
reasonable  sum  to  be  allowed,  but  alleges,  on  the  contrary, 
that  a  hundred  dollars  is  a  sufficient  sum  to  be  allowed  as 
attorney's  fee.  It  also  avers  that  before  the  action  was  brought 
the  plidntiff  Merced  Bank  had  assigned  and  delivered  the 
note  and  mortgage  to  one  S.  A.  Ivett  as  administrator  of  the 
estate  of  J.  L.  Ivett,  deceased,  and  alleges  that  certain  probate 
proceedings  in  said  estate  resulted  in  vesting  the  absolute 
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ownership  of  the  note  and  mortgage  in  said  S.  A.  Ivett.  It 
farther  avers  that  prior  to  the  filing  of  the  complaint  the  note 
and  mortgage  had  been  indorsed,  assigned,  and  transferred 
to  the  Bank  of  British  Columbia,  and  that  thereafter  the 
same  had  been  assigned  and  transferred  to  S.  A.  Ivett.  None 
of  the  material  allegations  of  the  complaint  having  been  con- 
troverted by  the  answer,  for  the  purpose  of  the  action,  th^ 
are  deemed  to  be  true,  and  the  allegations  in  reference  to 
the  assignment  are  in  the  nature  of  new  matter  in  avoidance 
of  the  action,  and  are  deemed  controverted  by  the  opposite 
party.  (Code  Civ.  Proc.,  sec.  462.)  The  burden  of  proving 
these  matters  in  avoidance,  therefore,  was  on  the  defendants. 
At  the  hearing  of  the  motion  to  dismiss  there  was  an  afiirma- 
tive  showing  on  the  part  of  the  plaintiff,  which  was  not 
controverted,  that  the  action  was  properly  brought  and  con- 
tinued up  to  that  time,  and  that  upon  the  application  of 
Sophie  A.  Ivett,  who  had  become  the  absolute  owner  of  the 
note  and  mortgage,  a  substitution  of  the  party  plaintiff 
should  have  been  granted  and  the  action  allowed  to  proceed 
as  requested. 

The  order  dismissing  the  action  was  based  solely  upon 
the  ground  of  failure  to  prosecute,  and  not  for  any  of  the 
causes  enumerated  in  the  code.  Nor  could  it  well  have  been, 
as  the  service  and  return  and  appearance  of  the  defendants, 
and  other  proceedings,  were  all  within  the  time  required  by 
the  code.  Conceding  the  power  of  the  court  in  a  proper  ease 
to  dismiss  a  cause  for  laches,  there  was  an  abuse  of  discretion 
in  the  case  at  bar  in  exercising  that  power  in  favor  of  these 
defendants,  who,  as  shown,  had  no  defense  whatever  to  the 
action  upon  the  merits.  (Herman  v.  Pacific  Juie  Mfg.  Co., 
131  Cal.  210.) 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below  to  proceed  in 
the  case  as  herein  suggested. 


Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  Henahaw^  J^ 
Farland,  J.,  concurred. 


and  Me- 
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[a  p.  No.  2988.    Department  One.— November  25,  1904.] 

BAMUBL    W.    ELLIOTT,    Respondent,    ▼.    SOUTHERN 
PACIFIC  COMPANY,  AppeUant 

RjoumAM'— LncmED  Tickkp— Betubn  Trip— Bbeagh  of  Oontraot— 
Expiration  of  Ticket— Expulsion  of  Passsnoeb. — Where  the 
holder  of  a  limited  round-trip  railroad  ticket  was  prevented  from 
making  the  return  trip  within  the  time  limited,  owing  to  a  railroad 
■trike^  bat  did  not  attempt  to  use  the  return  ticket  immediately 
after  the  strike  was  ended,  nor  within  an  extension  of  time  granted 
for  six  dajs  thereafter,  but  made  his  return  trip  by  other  means, 
his  onlj  remedj  was  for  damages  for  breach  of  the  contract,  and 
he  eould  not  use  the  return  ticket  after  the  expiration  of  the  time 
fimitad  l^  the  ticket  and  hj  the  extension  granted;  and  where  he 
presented  no  other  ticket,  and  refused  to  pay  his  fare,  he  was 
properly  expelled  from  the  train. 

iDy— Rstenhon  OF  liiKiTED  TiOKXT  BT  CoNDUCTOB. — ^The  fact  that  the 
aonduetor  improperly  retained  the  limited  ticket  after  it  had 
become  void,  and  refused  to  return  it  to  the  plaintiff  upon  his  de- 
mand for  such  return,  could  not  give  the  plaintiff  any  right  to 
remain  on  the  train  without  the  presentation  of  a  valid  ticket  or 
the  payment  of  fare,  and  without  any  offer  to  pay  fare  in  the  OFeat 
of  the  return  of  the  ticket.  [Beatty,  G.  J.,  dissenting  for  reasons 
expressed.] 

JSK — Statzmxnt  bt  Anothxb  Tigidet  Agent  aftbb  Sale  of  Lxictrd 
TiCKKT — Waivxb  not  Shown. — ^A  mere  statement  by  another  ticket 
agent,  who  did  not  sell  the  ticket,  made  at  the  return  point  ten  days 
after  its  sale,  that  the  ticket  would  be  good  when  the  trains  start, 
eould  not  operate  as  a  waiver  of  the  stipulation  as  to  time  in  the 
absence  of  proof  of  his  authority  to  make  such  v^iver,  even  if  the 
language  used  could  be  construed  as  a  waiver. 

Ii»^-Un8UFFobtxd  Findings. — Eeld,  that  findings  that  the  time  of  uje 
of  the  return  ticket  was  reasonable,  and  was  the  first  opportunity 
for  its  use,  and  that  plaintiff  would  not  have  purchased  the  ticket 
had  he  known  of  the  strike,  and  that  in  selling  the  ticket  the  rail- 
road company  committed  a  fraud  upon  the  plaintiff,  and  that 
plaintiff's  consent  to  the  contract  was  induced  by  fraudulent  eon- 
eealment,  are  unsupported  by  the  evidence. 

iBw — ^Bights  of  Paeties  to  Lhuted  Ticket — Inabilitt  of  Pebfobmamoi 
— OOMPLBTiON  OF  JouBNET— FiBST  Oppobtunity. — The  rights  of 
the  parties  to  a  limited  ticket  are  ordinarily  limited  by  the  taniM 
•f  the  contract;  but  m  ease  of  inability  on  the  part  of  the  railroad 
company  rraidering  the  strict  performance  of  the  contract  unreason- 
able, the  passenger,  if  he  avails  himself  of  the  first  opportuni^ 
to  complete  ^u  joumey,  may  so  complete  it  under  the  contxaet, 
although  the  time  limited  has  expired. 
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IiM— First  OooASioir  of  Use  no  Gbiteuok  ow  "Fnt&i  OfJmwumTiw— 
no  f aet  tbat  the  plaintiff  did  not  have  oeeasion  to  voe  tbe  ntun 
tiekeC  for  one  month  after  tiain  service  waa  reenmed  Is  no  eilieilse 
as  to  what  was  a  reasonable  time  or  the  first  opportonitj. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda Gounly  and  from  an  order  denying  a  new  trial.  John 
Ellsworth,  Judge. 

The  f aets  are  stated  in  the  opinion  of  the  eourL 

A.  A.  Moore,  for  Appellant 

The  plaintiff  could  not  recoYer,  haying  no  rights  under 
the  limited  ticket  after  its  expiration,  and  having  tendered 
no  other  ticket  or  fare.  (1  Fetter  on  Carriers,  pp.  731,  737, 
and  cases  cited;  Bussell  y.  Missouri  etc.  By.  Co.,  12  Tex.  Civ. 
App.  627;  ifoors  y.  Ohio  River  B.  B.  Co.,  41  W.  Ya.  160; 
Penningion  y.  PhUaddphia  etc.  R.  B.  Co.,  62  Md.  95;  PouUin 
y.  Canadian  Pac.  By.  Co.,  52  Fed.  197;  Western  Maryland  By. 
Co.  y.  Btocksdale,  ^  MdL  245,  and  cases  cited;  Pennsylvania 
B.  B.  Co.  y.  Price,  96  Pa.  St  256;  Boston  etc.  B.  B.  Co.  y. 
Proctor,  83  Mass.  (1  Allen)  267;^  EiU  y.  Syracuse  etc.  B.  B. 
Co^  63  N.  Y.  101 ;  Texas  etc.  B.  B.  Co.  y.  McDonald,  2  Wilson 
Ciy.  Gas.  Ct  App.  (Tex.)  163;  Oregon  y.  Chesapeake  etc. 
By.  Co.,  39  W.  Va.  415;  Ovlf  etc.  By.  Co.  y.  Looney,  85  Tex. 
158;*  Pennsylvania  Co.  y.  Hine,  41  Ohio  St  276.)  The  fact 
that  the  yoid  limited  ticket  was  not  returned  1^  the  con- 
ductor on  demand  does  not  affect  the  right  of  the  plaintiff 
to  ride  without  paying  his  fare.  {Townsend  y.  New  York 
Central  etc.  B.  B.  Co.,  56  N.  Y.  295  ,-<  BahMy  y.  8t.  Paul  etc. 
By.  Co.,  66  Minn.  153.)  The  sole  effect  of  the  failure  by 
defendant  to  comply  with  its  contract  for  the  return  trip 
was  to  give  to  plaintiff  a  cause  of  action  for  breach  of  con- 
tract (Taylor  v.  Nassau  Electrical  By.  Co.,  32  App.  Div.  486, 
53  N.  Y.  Supp.  5;  Townsend  y.  New  York  Central  etc  B.  B. 
OiiL,66N.Y.295.*) 

Gtoorge  Leadnsky,  for  Respondent 

The  defendant  being  unable  to  fulfill  its  contract,  plamtifl 
had  the  right  to  demand  performance  within  a  reasonable 

169  Am.  I>ee.  729.  S15  Am.  Bep.  419. 

SS4  Am.  St.  Bep.  787. 
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time.  (Auerbach  y.  New  York  Central  etc.  B.  5.  Co.,  60 
How.  Pr,  882;  Chdf  etc.  B.  B.  Co.  v.  Wright,  (Tex.  Civ.  App.) 
30  S.  W.  294;  LittU  Bock  etc.  B.  B.  Co.  ▼.  Dean,  48  Ark. 
530.^)  The  statement  of  the  ticket  agent  bound  the  defend- 
ant (Nelson  v.  Long  Idand  B.  B.  Co.,  7  Hnn,  142.)  The 
plaintiff  had  the  right  to  ride  until  the  ticket  was  retomed 
to  him  upon  demand.  (Oulf  etc.  B.  B.  Co.  y.  Copeland,  17 
lex.  CSv.  App.  66;  Vankirk  ▼.  Pennsylvania  B.  B.  Co.,  76 
Pa.  St  66,-*  BUmd  v.  Southern  Pacific  B.  B.  Co.,  55  CaL  573.*) 
The  scope  and  extent  of  the  ticket  was  governed  by  the  facts 
and  circumstances  surrounding  it  {Northern  Pacify  B.  B. 
Co.  y.  Pauson,  70  Fed.  585;  New  York  etc.  B.  B.  Co.  ▼.  Win- 
ton,  143  U.  8.  60.) 

ANGELLOTTIy  J. — ^Defendant  appeals  from  a  judgment 
rendered  in  favor  of  plaintiff  for  the  sum  of  seven  hun- 
dred dollars,  and  from  an  order  denying  its  motion  for  new 
triaL  The  action  was  for  damages  alleged  to  have  been  suf- 
fered by  plaintiff  by  reason  of  his  alleged  wrongful  and 
forcible  expulsion  from  a  train  of  defendant  on  August 
13,  1894,  on  which  train,  it  was  alleged,  the  plaintiff  was  a 
passenger. 

The  case  was  tried  without  a  jury.  The  record  shows  the 
following  facts:  On  August  13,  1894,  the  plaintiff  boarded 
defendant's  train  at  the  Oakland  pier,  Alameda  County,  for 
the  purpose  of  being  transported  thereon  to  Pleasanton,  in 
the  same  county.  He  presented  to  the  conductor  for  his  pas- 
sage on  such  train  a  round-trip  ticket  ''From  Pleasanton  to 
San  Fran,  and  return,*'  which  he  had  purchased  from  de- 
fendant's ticket  agent  at  Pleasanton  on  July  8,  1894,  at  a 
reduced  rate, — ^to  wit,  one  fare  for  the  round  trip,  viz., 
$1.10, — and  which  he  had  used  on  July  8d  in  travding  from 
Heasanton  to  San  Francisco.  This  ticket  was  distinctly 
marked  upon  its  face  ''Void  after  July  6,  1894,''  and  this 
limitation  and  the  fact  that  the  ticket  was  sold  at  a  reduced 
rate  were  known  to  plaintiff  at  the  time  he  purchased  the 
tieket 

The  conductor  at  once  handed  the  ticket  back  to  plaintiff, 
informing  him  that  it  was  no  good — that  it  had  expired.    The 
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plaintiff  told  the  conductor  that  he  thought  he  was  entitled 
to  ride  on  it,  that  he  had  bought  and  paid  for  it,  and  that 
it  was  no  fault  of  his  that  he  had  not  ridden  on  it.  The  con- 
ductor then  left  the  plaintiff,  but  returning  presently,  said: 
''Let  me  see  that  ticket,"  and  upon  plaintiff  handing  it  to  him, 
said,  **That  is  no  good,**  and  put  it  in  his  pocket.  He  further 
said,  **You  will  either  have  to  pay  your  fare  or  get  off  the 
train  at  San  Leandro."  Plaintiff  said,  ''Then  give  me  back 
my  ticket.*'  The  conductor  said,  "Well,  I  will  look  out  for 
that  ticket."  When  near  San  Leandro,  he  returned  and  said, 
"Now,  you  will  have  to  get  off  here  or  pay  your  fare."  The 
plaintiff  said,  "I  don't  propose  to  do  either  till  you  give 
me  back  my  ticket."  The  conductor  said,  "I  will  take  care 
of  the  ticket;  you  will  have  to  get  off  the  car."  The  plaintiff 
said,  "I  don't  propose  to  do  eitlier."  The  conductor  said,  "I 
will  put  you  off,"  and  plaintiff  said,  "Bring  your  crowd." 
The  foregoing  statement  as  to  what  took  place  on  the  train 
is  from  plaintiff's  testimony,  and  is  as  favorable  to  him  as 
any  of  the  evidence  given. 

The  plaintiff  forcibly  resisted  all  attempts  to  eject  him, 
and  was  by  means  of  force  ejected  by  defendant's  servants 
from  the  train,  but  no  more  force  or  violence  was  used  than 
was  reasonably  necessary  to  effect  the  ejection.  "Neither  his 
[plaintiff's]  bodily  suffering  nor  his  mental  suffering  were 
very  great  nor  were  his  bodily  injuries  serious." 

The  foregoing  statement  of  facts  is  in  accord  with  the 
findings  of  the  court,  except  in  so  far  as  certain  fiTiHmgii 
may  be  capable  of  being  construed  as  showing  that  the  con- 
ductor received  the  ticket  as  in  any  degree  entitling  plaintiff 
to  travel,  or  without  notifying  plaintiff  that  it  was  of  no 
value  and  that  he  could  not  honor  it,  or  that  plaintiff  inti* 
mated  in  any  way  that  he  would  pay  his  fare  or  present  a 
valid  ticket  if  the  other  ticket  should  be  returned.  In  so 
far  as  the  findings  may  intimate  any  of  these  things,  they 
are  not  supported  by  the  evidence,  as  is  fully  shown  by  plain- 
tiff's testimony  on  this  subject,  which  has  already  been  stated. 
The  case  in  this  respect  is  simply  one  where  the  conductor 
repudiated  as  absolutely  void,  and  expressly  refused  to  honor 
for  passage,  a  ticket  that  was  absolutely  void,  but  after  so 
expressly  refusing  to  honor  it  nevertheless  took  it  into  his 
possession  and  retained  it. 
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It  was  farther  found  by  the  court  substantially  as  follows.* — 

Prom  July  5,  1894,  to  July  13,  1894,  defendant,  notwith- 
standing its  desire  and  attempts  to  operate  its  passenger- 
trains  between  Oakland  pier  and  Pleasanton,  was  absolutely 
prevented  from  doing  so  by  the  forcible  violence  of  a  large 
body  of  men,  the  trouble  having  been  caused  by  a  **strike*' 
of  ** engine  firemen  in  its  employ."  On  July  5  and  6,  1894, 
it  did  not  operate  any  of  its  ferry-boats  between  San  Fran- 
cisco and  Oakland  pier.  It  did,  however,  operate  a  ferry-boat 
between  San  Francisco  and  a  place  in  Oakland  near  a  station 
on  the  railroad  from  Oakland  pier  to  Pleasanton.  On  both 
days  the  plaintiff  went  to  the  proper  place  in  San  Francisco 
for  the  purpose  of  taking  passage,  and  learned  that  defendant 
was  not  operating  its  boats  or  trains.  He,  however,  on  July 
6th  took  passage  on  the  ferry-boat  running  to  Oakland,  using 
his  ticket  for  that  purpose,  and,  having  arrived  at  the  landing 
place  in  Oakland,  proceeded  upon  his  journey  to  Pleasanton, 
where  he  arrived  the  same  day,  walking  a  part  of  the  way, 
and  riding  the  remainder  of  the  way  upon  conveyances  not 
operated  by  the  defendant. 

Train  service  was  resumed  on  July  13,  1894,  and  defendant, 
by  its  order  to  its  conductors,  extended  the  time  within  which 
plaintiff  and  others  similarly  situated  might  use  tickets  of 
like  character  for  return  passage  about  six  days,  which  period 
elapsed  in  the  month  of  July,  1894,  but  the  fact  of  such  exten- 
sion was  not  commimicated  to  plaintiff. 

The  court  further  found  that  such  period  of  extension  was 
not  a  reasonable  period ;  that  the  first  opportunity  that  plain- 
tiff  had  of  using  said  ticket  for  transportation  between  Oak- 
land pier  and  Pleasanton  was  on  August  13,  1894,  and  that 
this  was  a  reasonable  time  within  which  to  use  the  same. 
These  findings  are  attacked  as  not  being  sustained  by  the 
evidence,  and  the  attack  is,  in  our  opinion,  well  founded.  Six 
days  was  twice  the  original  life  of  the  ticket,  and  certainly 
much  more  than  sufiicient  to  enable  one  who  had  come  from 
Pleasanton  to  San  Francisco  upon  such  a  ticket,  to  make  his 
return  journey.  August  13th  was  not  the  first  opportunity 
that  plaintiff  had  of  using  said  ticket,  for  the  train  service 
had  been  resumed  on  July  13th  and  continued  uninterrupted 
thereafter.  The  only  basis  for  a  finding  that  August  13th  was 
the  date  of  plaintiff's  first  opportunity  to  use  the  ticket  is 
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the  evidence  of  plaintiff  that  after  July  6th  he  was  not  again 
in  San  Francisco  or  Oakland  nntil  August  13th;  in  other 
words,  that  he  did  not  again  have  occasion  to  go  from  San 
Francisco  or  Oakland  to  Pleasanton  until  that  time.  This 
cannot^  in  a  case  of  this  character,  be  the  criterion  as  to  what 
was  a  reasonable  time  or  the  first  opportunity. 

The  court  further  found  that  at  the  time  defendant  sold 
the  ticket  to  plaintiff  it  knew,  or  had  good  and  sufficient  reason 
to  know,  from  facts  and  circumstances  then  existing  and 
within  its  knowledge,  that  it  would  be  or  might  be  unable  to 
transport  plaintiff  upon  said  railroad  on  July  5th  or  etfa, 
that  it  did  not  communicate  these  facts  and  circumstances  to 
plaintiff,  that  plaintiff  did  not  know  thereof,  and  that  if 
he  had  known  thereof  he  would  not  have  purchased  the 
ticket  There  is  absolutely  no  evidence  to  sustain  the  findbig 
embraced  in  the  last  clause. 

The  court  also  found  that  in  selling  the  ticket  under  sneh 
circumstances  the  defendant  committed  a  fraud  upon  plaintiff. 

The  plaintiff  testified  that  on  July  5th,  when,  at  San  Fran- 
cisco, he  found  that  the  trains  were  not  being  operated,  he 
asked  a  man  who  was  stationed  at  the  ticket-window  of 
defendant  to  give  him  his  money  back.  The  man  told  him 
that  his  ticket  was  good  until  the  next  day,  and  in  response 
to  plaintiff's  inquiry  as  to  what  would  happen  if  the  trains 
were  not  then  running,  said:  ''It  will  be  good  when  they 
do  start/' 

It  further  appears  that  on  August  13th,  plaintiff,  in  San 
Francisco,  purchased  a  ticket  from  San  Francisco  to  Pleas- 
anton, which,  however,  he  never  showed  or  offered  to  the 
conductor. 

The  foregoing  statement  presents  all  the  facts  neoessaiy 
to  a  discussion  of  the  legal  questions  involved. 

There  can  be  no  question  as  to  the  right  of  a  railroad  ccmi- 
pany  to  limit  the  time  within  which  a  ticket  sold  at  reduoed 
rates  may  be  used.  As  has  been  said,  the  passenger,  by  accept- 
ing and  using  such  a  ticket,  makes  a  contract  with  the  eom- 
pany  according  to  the  terms  stated,  and  the  reduction  in  the 
fare  is  the  consideration  for  the  contract.  The  paasenger 
cannot  take  advantage  of  the  reduction  of  the  rate,  and  rojeet 
the  terms  on  which  alone  the  reduction  was  made.  (See  1 
Fetter  on  Carriers  of  Passengers,  sees.  285,  289;  4  Elliott  on 
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Bailioads,  see.  1598,  and  cases  cited  thereiiL)  Plaintiff's 
eouDsely  reoognizing  this  now  well-settled  doctrine,  admitted 
on  the  trial  that  defendant  had  a  right  to  limit  the  ticket, 
that,  under  ordinary  eircnmstances,  the  ticket  in  question 
would  have  expired  on  Jnly  6fh,  and  that  if  on  July  5tb 
and  6th,  defendant  had  been  ready  to  carry  the  plaintiff,  he 
would  have  had  no  rights  under  the  ticket,  if  he  had  fdled 
to  avail  himself  of  the  opportunity  to  be  transported  accord- 
ing to  its  terms. 

It  is,  however,  contended  that  the  inability  and  failure  of 
the  defendant  to  perform  its  contract  of  carriage  within  the 
time  limited,  extended  the  time  and  gave  to  the  plaintiff 
the  right  to  demand  performance  '^at  a  reasonable  subsequent 
time";  and  also  that  the  limitation  was  void  by  reason  of 
fraudulent  concealment  by  defendant  of  facts  and  dreum- 
stances  which  it  knew  or  ought  to  have  known  at  the  time 
of  the  making  of  the  contract,  and  which  it  failed  to  com- 
municate to  plaintiff,  and  that  therefore  plaintiff  was  entitled 
to  use  the  ticket  within  a  reasonable  time,  ''the  same  as  if  no 
such  limitation  was  set  upon  the  ticket  at  alL" 

We  know  of  no  principle  of  law  or  decision  of  any  eourt 
that  would  warrant  the  application  of  these  suggested  rules 
to  the  circumstances  of  this  case.  The  contract  on  the  part 
of  defendant  railroad  company  was  that  it  would,  in  con- 
sideration of  the  $1.10  paid,  not  only  carry  the  holder  of 
the  ticket  from  Pleasanton  to  San  Francisco,  but  also  carry 
him  back  from  San  Francisco  to  Pleasanton,  on  any  day  not 
Icier  than  July  6th. 

Under  its  terms  the  holder  was  entitled  to  be  transported 
by  the  railroad  company  when  he  presented  himself  for  pas- 
sage  on  July  6th,  the  last  day  of  the  life  of  the  ticket  The 
company  failed  to  perform  the  obligation  imposed  on  it  by 
the  contract,  and  it  may  well  be  that  this  failure  on  the  part 
of  the  company  constituted  a  breach  of  contract  on  its  part, 
and  that  it  besame  liable  to  the  holder  of  the  ticket  for  all 
damages  proximately  caused  by  such  breach  of  contract.  De- 
fendant being  unable  to  perform  its  contract,  the  holder  of 
the  ticket  thereupon  made  his  return  trip  to  Pleasanton  with- 
out the  aid  of  the  company  and  by  other  means.  He  thus 
completed  his  journey  and  measured  his  damage.  Whatever 
damages  were  caused  by  the  failure  of  the  railroad  company 
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to  earry  him  back  on  or  before  that  day  had  then  accraed, 
and  his  cause  of  action  against  the  company,  by  reason  of  the 
breach  of  contract,  was  then  complete.  It  had  failed  to  per- 
form its  contract  to  transport  him  from  San  Francisco  to 
Pleasanton;  and  could  not  thereafter  perform  it  according 
to  its  terms. 

The  railroad  company  had  never  undertaken  to  carry  him 
on  any  other  journey  than  that  for  which  the  contract  was 
expressly  made,  and  no  such  liability  could  be  imposed  upon 
it  in  the  face  of  its  express  contract  to  the  contrary.  The 
plaintiff  could  not,  because  of  the  failure  of  the  railroad 
company  to  perform  its  contract,  make  a  new  contract  for 
the  company.  This  was  not  his  remedy  for  the  breach  of  con- 
tract. The  law  gave  him  full  and  adequate  remedy  by 
way  of  action  for  damages  for  such  breach,  and  this,  under 
the  circumstances  of  this  case,  was  his  sole  and  exdusiYe 
remedy. 

In  this  connection,  it  would  seem  entirely  immaterial 
whether  or  not  there  was  any  fraudulent  concealment  by  the 
company,  at  the  time  of  the  making  of  the  contract,  of  facts 
from  which  it  might  be  inferred  that  it  might  not  be  able  to 
fully  perform  the  contract  according  to  its  terms.  Such  con- 
cealment could  not  operate  to  make  a  new  contract  between 
the  parties.  For  it,  if  it  existed,  the  law  gave  plaintiff  cer- 
tain remedies,  but  the  making  of  a  new  and  different  contract 
by  him  alone  was  not  one  of  them.  The  record,  however,  does 
not  show  that  plaintiff's  consent  to  the  contract  was  induced 
by  any  fraudulent  concealment.  The  finding  to  that  effect,  in 
response  to  the  issue  made  by  the  pleadings,  finds  no  support 
whatever  in  the  evidence.  By  express  provision  of  our  Civil 
Code,  consent  to  a  contract  is  deemed  to  have  been  obtained 
through  fraud  "only  when  it  would  not  have  been  given  had 
such  cause  not  existed."  (Sec.  1568.  See,  also,  Colton  v. 
Stanford,  82  Cal.  351,  399.^)  So  the  question  as  to  the  effect 
of  fraud  is  entirely  eliminated. 

It  has  been  frequently  said,  in  effect,  that  a  limitation  as 
to  the  time  within  which  the  passage  contracted  for  must  be 
made,  must,  in  view  of  all  the  facts  and  circmnstances  existing 
at  the  time  the  contract  is  entered  into,  be  reasonable,  and 
that  if  it  be  unreasonable,  the  passenger,  availing  himself  of 
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the  first  opportunity  to  complete  his  journey,  may  so  complete 
it  under  the  contract,  although  the  time  stipulated  therein 
has  expired.  But  the  rule  here  suggested,  we  are  satisfied, 
goes  no  further  than  above  stated.  Thus,  in  2  Woods  on  Rail- 
way Law,  1403,  the  instances  suggested  to  support  the  state- 
ment that  conditions  of  this  character  must  be  reasonable  or 
they  will  have  no  validity,  and  if  impossible  of  performance, 
they  are  unreasonable,  are,  first,  that  if  a  ticket  is  issued  from 
A  to  B  and  return,  *'good  for  this  day  only,"  and  there  is 
no  train  which  leaves  B  on  the  return  trip  to  A  after  the  ar- 
rival of  the  train,  the  condition  would  be  unreasonable,  and 
the  holder  would  be  entitled  to  a  return  passage  to  A  on  the 
first  train  leaving  B  for  A  on  the  next  day,  and,  second,  if  a 
ticket  is  issued  from  A  to  B,  ''good  for  this  day  only,"  and 
by  some  accident  to  the  train  the  trip  is  not  completed  until 
the  next  day,  the  ticket  is  good  for  the  balance  of  the  passage. 
Elliott  says  that  the  limitation  must  be  reasonable,  and  in  the 
note  thereto,  that  if  the  company  runs  no  train  on  the  day 
to  which  it  is  limited,  or  if  it  is  a  round-trip  ticket  and  there 
is  not  time  to  make  the  round  trip  within  the  period  of  limita- 
tion, or  if  it  is  a  through  ticket  over  connecting  lines  and  the 
time  is  too  short  to  reach  the  last  line,  where  there  is  no  delay 
within  such  period,  **we  suppose  the  traveler  could  take  the 
first  train  on  the  next  day."  (4  Elliott  on  Railroads,  sec.  1598, 
and  note.)  Fetter  sayis  that  the  time  limited  must  allow  suf- 
ficient time  "for  a  person  using  ordinary  diligence  to  accom- 
plish the  trip,"  and  quoting  from  Little  Rock  etc.  Ry.  Co,  v. 
Dean,  43  Ark.  529,^  a  case  strongly  relied  on  by  plaintiflp, 
says:  **The  carrier  must  afford  a  purchaser  of  a  limited  ticket 
the  necessary  facilities  for  accomplishing  his  journey  within 
the  stipulated  time,  and,  upon  his  failure  to  do  so,  he  is  not 
in  position  to  treat  the  contract  of  carriage  as  forfeited,  and 
demand  a  repayment  of  fare  for  the  same  passage,  at  least, 
if  the  ticket  holder  avail  himself  of  the  first  opportunity  to 
complete  his  journey,  after  the  expiration  of  the  time  limited." 
The  italics  are  ours.  The  case  cited  was  one  where  the  pas- 
senger having  a  through  ticket  over  connecting  lines,  took 
the  first  train  on  defendant's  road  that  left  the  place  after 
his  arrival  therein,  on  a  train  of  the  connecting  road. 

Gulf  etc.  R.  R.  Co.  v.  Wright  (Tex.  Civ.  App.)  30  S  W. 
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294,  cited  by  plaintiff,  was  a  case  where  the  stipulation 
on  the  ticket  was  that  it  should  be  entirely  used  within  three 
days  after  being  stamped  for  the  return  trip,  and  the  pas- 
senger, traveling  diligently,  failed  to  finish  his  journey  within 
that  time  owing  to  delays  in  the  movements  of  trains  on  the 
part  of  the  railroad  company,  and  it  was  held  that  he  oould 
finish  his  journey. 

The  only  other  case  cited  by  plaintiff  at  all  applicable  upon 
this  point  is  that  of  Auerbach  v.  New  York  Central  etc.  R.  B. 
Co.,  60  How.  Pr.  382,  where,  in  deciding  for  the  railroad  com- 
pany, the  court  said  in  effect  that  where  the  agreement  is  that 
one  must  use  his  ticket  for  a  continuous  passage  prior  to  a 
certain  date,  and  begins  his  continuous  journey  in  time  to 
reach  his  destination  in  the  usual  course  of  travel,  but  is  pre- 
vented by  delays  occurring  upon  the  railroad  from  finishing 
his  journey  in  the  lifetime  of  the  ticket,  he  may  continue 
his  journey  to  its  end.  Although  this  was  mere  obiter,  the 
court  holding  that  the  plaintiff  was  not  entitled  to  reoover 
for  the  reason  that  he  did  not  commence  his  journey  in  time 
to  reach  his  destination  in  the  usual  course  of  travel,  within 
the  lifetime  of  the  ticket,  it  is  in  line  with  the  statements 
heretofore  mentioned  as  made  in  the  text-books  and  the  cases 
already  cited.  It  may  be  noted  that  the  judgment  in  this 
case  was  reversed  by  the  New  York  court  of  appeals,  upon 
the  theory  that  the  passenger  did  commence  his  journey  on 
defendant's  road  in  time,  and  that  having  so  commenced  it, 
he  was  entitled,  under  his  contract,  to  pursue  it  continuously 
to  the  end,  notwithstanding  that  the  time  expired  while  he 
was  still  on  the  train,  pursuing  such  journey,  the  ease,  in 
this  respect,  being  similar  in  principle  to  Lundy  v.  Central 
Pacific  B.  B.  Co.,  66  CaL  191.^  {Auerbach  v.  New  York  Cen- 
tral etc.  B,  B.  Co.,  89  N.  Y.  281.*)  However,  there  is  noth- 
ing in  the  opinion  in  Auerbach  v.  New  York  Central  etc 
B.  B.  Co.,  60  How.  Pr.  382,  or  in  the  other  cases  cited  by 
plaintiff,  or  in  the  views  of  the  text-book  writers,  or  in  the 
cases  cited  in  the  text-books,  as  to  unreasonable  limitations 
as  to  time,  that  supports  the  position  to  which  plaintiff  is 
forced  by  the  circumstances  of  this  case, — ^viz.,  that  because 
the  railroad  company  failed  through  its  own  fault  or  inability 
to  transport  him  upon  his  return  journey,  and  he  was  thereby 
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pat  to  the  trouble  and  inconyenience  and  expense  of  returning 
without  its  aid  and  by  other  means,  and  he  did  so  return, 
he  may  enforce  a  passage  under  the  original  contract  upon 
another  journey  taken  by  him  at  a  subsequent  time,  and  after 
the  expiration  of  the  time  specified  in  the  contract,  provided 
he  does  so  within,  as  plaintiff  says,  *'a  reasonable  time." 

There  is  a  plain  distinction  between  the  case  where  the 
passenger  seeking  diligently  to  pursue  his  journey  to  its  end 
18  prevented  from  so  doing  within  the  stipulated  time  by 
reason  of  the  fact  that  the  time  allowed  was  too  short  to 
admit  of  the  accomplishment  of  thetrip,  or  by  some  fault  or 
inability  of  the  railroad  company,  and  takes  advantage  of 
the  first  opportunity  afiforded  by  the  company  to  complete 
such  journey,  and  such  a  case  as  is  here  presented.  In  the 
former  case  the  passenger  is  diligently  proceeding  under  his 
original  contract,  availing  himself  of  all  the  means  offered  by 
the  railroad  company  to  complete  his  journey,  and  the  limi- 
tation as  to  time  is  ineffectual  against  him  only  to  such  an 
extent  as  is  necessaiy  to  enable  him  to  reach  his  jouriiey's 
end.  In  this  case  the  plaintiff  was  not  proceeding  under 
the  original  contract  at  all,  but  was  simply  seeking  by  reason 
of  defendant's  breach  of  such  contract,  to  enforce  a  passage 
upon  a  subsequent  and  distinct  journey,  commenced  long 
after  the  expiration  of  the  time  stipulated  in  the  contract. 
We  know  of  no  principle  of  law  that  would  warrant  him  in  so 
doing. 

There  is  nothing  in  the  suggestion  that  the  statement  of 
defendant's  employee  at  the  San  Francisco  ticket-office  on 
July  5th,  in  response  to  plaintiff's  query  as  to  what  would 
happen  if  the  trains  were  not  running  on  July  6th,  that  **it 
will  be  good  when  they  do  start,"  operated  as  a  waiver  by 
the  railroad  company  of  the  stipulation  as  to  time.  It  will 
be  observed  that  this  is  not  a  case  of  a  statement  made  by 
an  employee  of  the  company  at  the  time  of  the  sale  of  the 
ticket  and  the  making  of  the  contract,  but  if  the  statement 
was  made  at  all  (there  is  no  finding  of  the  court  upon  the 
subject),  it  was  made  two  days  after  the  contract  was  entered 
into,  and  by  another  employee,  who  was  not  shown  to  have 
any  authority  to  make  such  a  waiver,  even  if  the  language 
used  could  be  construed  as  a  waiver  at  all. 

The  only  case  cited  by  plaintiff  to  sustain  his  contention 
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on  this  point  is  that  of  Nelson  y.  Long  Island  R.  B.  Co.,  7 
Hun,  142,  where  one  of  the  three  justices  participating  held 
that  the  statements  of  the  ticket  agent  selling  the  ticket  were 
admissible  for  the  purpose  of  determining  what  the  original 
contract  was.    Such  cases  are,  of  course,  not  in  point. 

It  is  further  contended  that  the  defendant  could  not,  while 
retaining  the  void  ticket  offered  by  plaintiflP,  legally  demand 
the  delivery  of  any  other  ticket  or  the  payment  of  fare,  and 
could  not  legally  eject  plaintiff  for  failure  to  comply  with 
such  demand. 

As  already  stated  in  our  discussion  of  the  findings  of  the 
court  on  this  subject,  the  conductor  expressly  repudiated 
this  ticket  as  absolutely  void,  and  notified  the  plaintifiF  that 
he  could  not  honor  it  It  was  as  a  matter  of  fact  entirely 
without  value. 

We  are  not  at  all  satisfied  that  the  conductor  had  any  right 
to  retain  this  ticket,  but  we  cannot  see  how  an  improper 
retention  of  a  worthless  ticket  by  the  conductor  could  give 
the  plaintiff  any  right  to  remain  on  the  train  without  the 
presentation  of  a  valid  ticket  or  the  payment  of  fare.  He 
had  not  exhibited  or  surrendered  a  valid  ticket,  he  had  given 
nothing  of  value  to  the  conductor,  and  he  had  refused  and 
continued  to  refuse  to  pay  his  fare.  The  statute  provides 
that  if  any  passenger  refuses  to  pay  his  fare,  or  to  exhibit 
or  surrender  his  ticket,  when  reasonably  requested  so  to  do, 
he  may  be  ejected  at  any  usual  stopping-place  or  near  an}' 
dwelling-house.  (Civ.  Code,  sees.  487,  2188.)  The  condi- 
tions under  which  he  might  lawfully  be  ejected  had  thus 
arisen,  and  the  improper  retention  of  the  worthless  ticket 
could  not  impair  the  right  of  the  railroad  company  to  prevent 
him  from  riding  without  payment  of  fare.  Upon  this  ques- 
tion the  case  of  Rahilly  v.  St  Paul  etc.  B.  B,  Co.,  66  Minn. 
153,  is  directly  in  point.  The  court  there  said:  **We  are  all 
agreed  that,  even  if  the  conductor  had  no  right  to  take  up 
the  ticket,  this  would  not  give  the  plaintiff  any  right  to 
refuse  to  pay  his  fare  until  and  unless  the  ticket  was  returned 
Having  no  right  to  ride  on  the  ticket,  it  was  his  duty  to  pay 
his  fare  or  leave  the  train,  and  then  pursue  his  remedy  against 
the  defendant  for  wrongfully  withholding  the  ticket  from 
him." 

Plaintiff  cites  the  case  of  Vankirlc  v.  Pennsylvania  B.  B.  Co., 
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76  Pa.  St.  66,^  which  is  somewhat  in  line  with  his  contention 
on  this  point.  The  case,  however,  differs  from  this  in  the 
fact,  apparently  considered  material  by  the  Pennsylvania 
court,  that  the  plaintiff  there  offered  to  pay  his  fare,  provided 
the  ticket  already  delivered  was  returned  to  him.  The  opinion 
there  proceeded  upon  the  theory  that  the  conductor  had  no 
right  to  demand  anything  in  addition  to  the  accustomed  fare, 
and  the  plaintiff  having  offered  to  pay  this  upon  the  return 
of  the  ticket  improperly  retained,  the  conductor's  refusal  to 
return  it  was  a  demand  for  something  more  than  the  accus- 
tomed fare.  In  the  case  at  bar,  the  plaintiff  did  not  offer 
to  pay  his  fare  in  the  event  that  fhe  ticket  was  returned.  He 
simply  said,  in  effect,  that  he  would  neither  pay  his  fare 
nor  get  off  the  train  until  the  ticket  was  returned,  and  the 
evidence  clearly  shows  that  he  intended  to  ride  upon  the 
worthless  ticket  or  be  ejected  from  the  train. 

The  case  of  Bland  v.  Southern  Pacific  Co.,  55  Cal.  570,* 
cited  by  plaintiff,  is  clearly  not  in  point.  There  a  passenger 
from  San  Jose  for  San  Francisco,  who  had  failed  to  purchase 
a  ticket,  gave  to  the  conductor,  when  the  train  was  about  four 
mUes  out  of  San  Jose,  two  dollars,  which  was  the  regular 
ticket  price  to  San  Francisco.  The  conductor  put  this  in  his 
pocket,  and  then  demanded  twenty  cents  additional,  the  extra 
amount  due  for  fare  to  San  Francisco  when  a  passenger  failed 
to  procure  his  ticket  at  the  station.  The  passenger  refused 
to  pay  this,  and  the  conductor  then  and  there  stopped  the 
tndn,  and,  although  the  plaintiff  then  offered  to  pay  the 
twenty  cents  additional,  ejected  him,  without  first  returning 
the  money  already  paid.  It  was  said  by  the  court  that  the 
conductor  certainly  had  no  authority  to  eject  the  passenger 
and  keep  the  money  paid  and  received  as  fare,  and  that  the 
stopping  of  the  train  and  the  actual  amotion  of  the  plaintiff 
were  parts  of  a  single  act  by  which  the  servants  of  the  de- 
fendant asserted  a  right  to  do  that  which  th^  were  not  au- 
thorized to  do  while  retaining  plaintiff's  money.  This  was 
clearly  right,  but  the  distinction  between  this  case  and  that 
is  obvious. 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  reversed. 

Van  Dyke,  J.,  and  Shaw,  J.,  concurred. 


1  IS  Am.  Bep.  404.  >  36  Am.  Bep.  50. 
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A  rehearing  was  denied  December  24,  1904,  on  which  Chief 
Justice  Beatty  delivered  the  following  dissenting  opinion : — 

BBATTT,  C.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing of  this  case.  I  think  the  case  of  Bland  v.  Southern 
Pacific  Co.,  55  Cal.  570/  is  very  clearly  in  point.  The  cir- 
cumstances were  difiPerent,  but  the  cases  cannot  be  distin- 
guished in  principle.  The  ticket  which  the  conductor  took 
and  retained  was  the  property  of  the  plaintiff  and  had  a 
legal  value, — ^it  was  evidence  of  a  broken  contract, — and  on 
the  principle  of  the  Bland  case  the  conductor  had  no  right 
to  eject  the  plaintiff  without  first  returning  the  ticket.  This 
is  said,  of  course,  upon  the  assumption  that  the  plaintiff's 
account  of  the  transaction  was  true.  It  was  contradicted  by 
the  conductor,  but  here  we  must  accept  the  evidence  which 
supports  the  findings  of  the  trial  court 


[8.  F.  No.  8020.    Department  Oae.— ^NoTember  85,  1904.] 

HENEY  GIBSON  et  al.,  Appellants,  v.  MANBTTA  HAM- 
MANQ,  etc..  Respondent 

AonoN  TO  Aknul  Debd— C!ostb. — An  aotien  to  amml  »  deed  made  1^ 
a  testator  in  her  lifetime  to  the  defendant,  brought  hj  the  helis 
at  law  who  were  deviBees  under  the  will,  le  an  action  inyolving  the 
title  to  the  land  in  qaeetion,  and  where  plaintiffs  recoyer  part  of 
the  property  sued  for,  thej  are  entitled  to  eosts  as  a  matter  of 
right,  under  section  1022  of  the  Code  of  dyO  Procedure. 

Id. — Motion  to  Amend  Dsgbxb. — ^Where  the  decree  for  the  plaintiffs 
improperlj  disallowed  costs  to  the  plaintiffs,  a  motion  may  be 
properlj  made  by  the  plaintiffs,  imder  section  6dS  of  the  Code  of 
Civil  Procedure,  to  amend  the  conclusions  of  law  and  to  vacate 
that  part  of  the  judgment  disallowing  costs,  and  to  enter  judgment 
for  costs  in  their  favor. 

APPEAL  from  part  of  a  judgment  of  the  Superior  Court 
of  Santa  Clara  County  disallowing  costs.  A.  L.  Bhodea, 
Judge. 


1 36  Am.  Bep.  50. 
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The  facts  are  stated  in  the  opinion. 

W.  C.  Kennedy,  and  Will  M.  Beggs,  for  Appellants. 

William  A.  Bowden,  for  Respondent. 

On  I  KMANy  C. — ^Action  to  annul  a  deed  to  certain  lands. 
Plaintiffis  had  judgment.  They  appeal  from  that  part  of 
the  judgment  which  denied  them  their  costs  of  suit. 

Bespondent's  contention  is,  that  "in  this  class  of  cases  the 
allowance  of  costs  is  a  matter  of  discretion  to  be  exercised 
by  the  trial  court."  (Citing  Code  Civ.  Proc,  sec.  1025; 
Abram  v.  Stuart,  96  Cal.  235;  Irvine  v.  Perry,  119  Cal.  352; 
Bathgate  v.  Irvine,  126  Cal.  149;*  Senior  v.  Anderson,  130 
Cal.  290,  and  other  cases.) 

Appellants  claim  that  the  action  involved  the  title  or  pos- 
session to  real  estate,  and  that  plaintiffs  were  entitled  to 
their  costs  as  matter  of  right  under  section  1022  of  the  Code 
of  Civil  Procedure. 

Plaintiffs  and  defendants  are  children  of  Sarah  Oibson,  now 
deceased,  who  in  her  lifetime  (in  April,  1896)  conveyed  cer- 
tain real  properly  situated  in  Los  Gatos,  California,  and 
certain  other  real  property  situated  in  the  city  of  Omaha, 
Nebraska,  to  defendant  by  two  separate  deeds  of  gift.  It  is 
alleged  in  the  complaint,  and  found  by  the  court,  that  at 
the  time  of  these  conveyances  Mrs.  Gibson  was  advanced  in 
years  and  that  her  mental  and  physical  powers  were  some- 
what impaired;  that  she  was  under  the  care  and  control  of 
defendant,  who  had  great  influence  over  her;  and  that  the 
conveyances  of  said  real  property  were  upon  the  understand- 
ing that  its  purpose  was  to  prevent  any  of  the  children  of 
Mrs.  Gibson  from  procuring  a  conveyance  from  her  of  said 
lands,  and  that  the  defendant  should  hold  the  title  to  said 
properly  for  the  use  of  her  mother,  and  that  she  should 
reconvey  to  her  the  title  whenever  requested  so  to  do,  and 
that  defendant  would  support  her  mother  during  her  natural 
life.  It  also  appeared  that  Mrs.  Gibson  died  testate  in  April, 
1897,  and  the  plaintiffs  and  defendant  were  her  heirs  at 
law  and  the  devisees  of  her  will,  and  that  her  will  was  admit- 
ted to  probate  April  30,  1897;  that  prior  to  her  death,  and 
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not  long  after  making  said  conveyances,  she  demanded  of 
defendant  that  she  reconvey  said  lands  to  her,  but  defendant 
refused  to  do  so.  The  title  to  the  property  was  alleged  and 
found  to  be  in  defendant  by  virtue  of  said  conveyances,  but 
the  conclusion  of  law  from  the  findings  was,  that  "plaintiffs 
are  entitled  to  judgment  to  the  effect  that  the  said  deed  of 
conveyance  of  the  Los  Gatos  property  be  annulled  and 
adjudged  to  be  void,  but  without  their  costs  of  suit  in  this 
action  expended."  The  conveyance  of  the  Omaha  property 
was  not  referred  to  in  the  judgment. 

The  foregoing  is  sufiScient  to  illustrate  the  character  of 
the  action.  Section  1022  of  the  Code  of  Civil  Procedure  pro- 
vides that  **  Costs  are  allowed,  of  course,  to  the  plaintiff,  upon 
a  judgment  in  his  favor  in  the  following  cases:  1.  In  an 
action  for  the  recovery  of  real  property ;  ...  5.  In  an  action 
which  involves  the  title  or  possession  of  real  estate.'*  In 
an  action  other  than  those  mentioned  in  section  1022,  costs 
may  be  allowed  or  not,  in  the  discretion  of  the  court.  (Code 
Civ.  Proc,  sec.  1025.)  The  pleadings,  findings,  and  judgment 
all  go  to  show  that  the  action  involved  the  title  to  the  land 
in  question,  and  although  plaintiffs  recovered  as  to  part  of 
the  land  only,  they  were  entitled  to  their  costs  as  matter  of 
right.  In  the  recent  case  of  Sierra  Water  etc.  Co.  v.  Wolffs 
144  Cal.  430,  which  was  an  action  to  quiet  title,  it  was  held 
that  the  question  of  costs  does  not  depend  upon  the  form  or 
nature  of  the  action, — ^whether  legal  or  equitable, — ^but  de- 
pends rather  upon  the  fact  whether  the  case  comes  within 
the  terms  of  the  statute  relating  to  costs, — namely,  section 
1022  of  the  Code  of  Civil  Procedure.  It  was  also  held  that 
because  plaintiffs  in  that  action  recovered  judgment  for  part 
only  of  the  land  in  controversy  did  not  change  the  fact  that 
they  had  judgment  in  their  favor. 

Plaintiffs  moved  the  court  under  section  663  of  the  Code 
of  Civil  Procedure  to  amend  the  conclusions  of  law,  and 
to  vacate  that  part  of  the  judgment  disallowing  their  costs 
of  suit,  and  to  enter  judgment  for  their  costs.  Such  motion 
is  authorized  by  the  code  provision,  supra.  (Shafter  v.  Lacy, 
121  Cal.  574.) 

It  is  advised  that  the  case  be  remanded,  with  directions 
to  set  aside  that  part  of  the  judgment  relating  to  costs,  to 
correct  the  conclusions  of  law,  conforming  to  the  foregoing 
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opinion,  and  to  amend  the  judgment  by  awarding  costs  to 
plaintiffs,  and,  as  thus  amended,  the  judgment  to  stand 
affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  case  is 
remanded,  with  directions  to  set  aside  that  part  of  the  judg- 
ment relating  to  costs,  to  correct  the  conclusions  of  law,  con- 
forming to  the  foregoing  opinion,  and  to  amend  the  judgment 
by  awarding  costs  to  plaintiffs,  and,  as  thus  amended,  the 
judgment  will  stand  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[S.  P.  No.  3096.    Department  One. — Noyember  26,  1904.] 

HBNBY  T.  HOLMES,  Respondent,  v.  JOSEPH  M.  WAE- 
EEN,  Appellant 

Appkal — OsDKB  DENm^o  New  Trial — ^Bevibw — Demubbeb  to  Oom- 
FLAiNT — Support  op  Judgment — ^Findings. — ^Upon  appeal  from  an 
order  denying  a  new  trial,  the  question  whether  the  court  improperlj 
overruled  a  demurrer  to  the  complaint,  or  whether  the  complaint  ia 
sufficient  to  support  the  judgment  cannot  be  considered.  Such 
appeal  does  not  involve  any  consideration  of  the  correctness  of  the 
judgment  or  of  the  sufficiency  of  the  pleadings  or  findings  to 
support  it. 

iDw — MonoN  POR  New  TriaI/— Distikot  Proceeding. — A  motion  for  a 
new  trial  is  an  issue  of  a  distinct  proceeding,  and  is  to  be  heard 
upon  an  independent  record,  distinct  from  the  record  upon  which 
the  judgment  de3>end8. 

Ift. — MonoN  POR  Nonsuit — Suppioisnot  op  Evidsngb — Suppicixkot  op 
Complaint  not  Involved. — Upon  motion  for  a  nonsuit,  the  only 
question  to  be  considered  is  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  complaint;  and  where  the  court  was  warranted  by 
the  evidence  in  refusing  the  motion,  the  question  whether  there  was 
BO  sufficient  complaint  to  which  any  evidence  oifered  by  the  plain- 
tiff eould  be  applied  is  not  involved. 

Id. — Character  op  Land  Sued  por — Negativx  Alleoation — ^DeniaIt^ 
Burden  op  Proop. — ^Where  the  action  was  for  the  recovery  of  a 
lot  of  land  situated  on  Lake  Merritt,  in  the  city  of  Oakland,  com- 
prising one  acre  and  one  twelfth,  with  dwelling-house  and  other 
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impztnramentB  thereon,  a  negative  allegation  that  it  was  not  agri- 
enltnral  land,  denied  l^  the  answer,  need  not  be  proved  bj  the 
plaintiff;  but  the  bnrden  is  upon  the  defendant  to  show  that  it  was 
agrienltnzal  land  within  the  meaning  of  the  eode. 

ISf^ — Omission  in  Findings — Dxoision  not  against  Law. — ^An  omission 
in  findings  upon  an  issue  upon  which  the  defendant  had  the  burden 
of  proof,  and  upon  whieh  no  evidence  was  introduced,  does  not  ren- 
der the  decision  for  the  phuntiff  against  law. 

Id. — ^Dbed  Absolute — Mobtqagb — Evidenoi  or  Pubohass — ^Receipts — 
Contkact  or  Saul — Where  there  was  a  controversy  as  to  whether 
a  deed  absolute  in  form,  under  which  plaintiff  claims  title,  was  in- 
tended as  a  mortgage  or  as  an  absolute  grant  for  purchase  monej, 
evidence  is  admissible  for  the  plaintiff  to  show  receipts  tot  pur- 
ehase  mon^  and  a  contract  for  the  sale  and  purchase  of  the  land, 
in  proof  of  his  title  under  the  deed. 

iDd — ^Dsbt  Essential  to  Mortgage  bt  Deed— Bxtbdkn  or  Pboojt— Sup- 
FOBT  or  Finding. — ^A  subsisting  debt  after  the  conveyance  is  essen- 
tial to  constitute  it  a  mortgage,  and  the  burden  is  on  the  one 
ehjiming  it  to  be  a  mortgage  to  prove  it  bj  clear  evidence.  Where 
such  burden  is  not  sustained,  but  the  evidence  shows  that  there  was 
no  subsisting  debt,  a  finding  that  the  deed  was  intended  as  an 
absolute  convcTancc  for  the  consideration  expressed,  and  that  it  was 
not  executed  and  delivered  as  security  for  anj  obligation,  is  suf- 
fidentlj  supported. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  denjdng  a  new  trial.    S.  P.  Hail,  Jud^^e. 

The  facts  are  stated  in  the  opinion  of  the  court 

Welles  Whitmore,  and  Howard  J.  Peirsol,  for  Appellant. 

Lincoln  Sonntag,  and  B.  E.  Hewitt,  for  Respondent 

VAN  DYKE,  J. — This  is  an  appeal  by  the  defendant  from 
an  order  denying  his  motion  for  a  new  trial,  and  comes  up 
on  a  bill  of  exceptions  used  on  the  hearing  of  said  motion. 
The  action  is  for  the  recovery  of  a  lot  or  tract  of  land  on  the 
east  shore  of  Lake  Merritt,  in  the  city  of  Oakland.  It  is  al- 
leged in  the  complaint  that  the  defendant  entered  into  pos- 
session of  the  premises  in  question  under  a  lease,  for  the  term 
of  two  years,  and  thereafter  remained  in  possession  without 
the  consent  of  the  plaintiff  after  the  expiration  of  the  two 
years'  term,  and  refused  to  surrender  possession  of  said 
premises  after  demand  therefor  duly  made.    It  is  ayerred  in 
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the  answer  that  a  deed  executed  by  the  defendant  and  wife 
of  the  premises  in  eontroversy,  bearing  date  August  19, 1895, 
was  not  intended  as  an  absolute  conveyance,  but  was  a  mort- 
gage, and  that  defendant  did  not  enter  into  possession  under 
the  lease,  but  had  been  in  possession  as  owner  for  years,  and 
continued  in  possession  after  the  execution  of  the  deed  and 
up  to  the  time  of  the  commencement  of  the  action  as  the  real 
owner.  The  court  found  that  on  the  nineteenth  day  of  Au- 
gust, 1895,  the  defendant,  Joseph  M.  Warren,  and  his  wife 
made,  executed,  acknowledged,  and  delivered  to  the  plaintiff 
a  deed  of  grant,  bargain,  and  sale  of  the  land  and  premises  in 
question,  for  the  consideration  of  three  thousand  dollars,  with 
the  intent  that  the  said  instrument  should  be  an  absolute  con- 
veyance; that  the  same  was  not  executed  and  delivered  as 
security  for  the  payment  to  the  plaintiff  of  the  sum  of  three 
thousand  dollars,  or  the  performance  of  any  other  act  or  obli- 
gation, and  that  the  same  was  not  in  fact  a  mortgage,  and  did 
convey  the  title  and  ownership  of  said  real  property  to  the 
plaintiff,  and  released  the  claim  of  ownership  of  the  parties 
who  executed  said  deed  as  aforesaid;  that  on  the  twentieth 
day  of  August,  1895,  the  plaintiff  executed  and  delivered  to 
the  defendant  a  lease  in  writing,  whereby  he  leased  to  the 
defendant,  and  the  defendant  hired  and  leased  from  the  plain- 
tiff, the  real  property  in  question  for  the  term  of  two  years 
from  the  nineteenth  day  of  August,  1895 ;  that  the  defendant 
possessed  and  occupied  the  said  premises  under  the  said  lease 
to  the  nineteenth  day  of  August,  1897,  and  the  term  expired 
on  that  date;  that  upon  the  expiration  of  the  term  of  said 
lease  the  defendant  remained  in  possession  and  occupation  of 
said  real  property  without  the  consent  of  the  plaintiff,  and 
withheld  the  i>ossession  of  said  premises  from  the  plaintiff 
and  excluded  him  therefrom ;  that  on  the  twenty-fifth  day  of 
May,  1899,  the  plaintiff  demanded  the  possession  of  said  prem- 
ises from  the  defendant,  and  he  then  and  there  refused  to 
surrender  them  to  the  plaintiff. 

The  first  point  made  by  the  appellant  is,  that  the  demurrer 
to  the  second  amended  complaint  was  improperly  overruled. 
The  appeal  being  only  from  the  order  denying  the  motion  for 
a  new  trial,  and  not  from  the  judgment,  this  question  cannot 
be  considered.  And  whether  the  complaint  is  sufScient  to 
support  the  judgment,  or  whether  the  court  erred  in  over« 
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ruling  the  demurrer  to  the  complaint,  can  be  considered  only 
upon  an  appeal  from  the  judgment.  Neither  of  these  matters 
is  involved  in  the  re-examination  of  an  issue  of  fact  after  the 
trial  and  decision.  An  appeal  from  an  order  denying  a  new 
trial  does  not  involve  any  consideration  of  the  correctness  of 
the  judgment.  The  motion  for  a  new  trial  is  an  issue  of  a 
distinct  proceeding,  and  is  to  be  heard  upon  an  independent 
record,  distinct  from  the  record  upon  which  the  judgment 
depends.  {Bode  v.  Lee,  102  Cal.  583 ;  Taylor  v.  HiU,  115  CaL 
143;  HaU  V.  Susskind,  120  Cal.  560;  Schroeder  v.  Pissis,  128 
Cal.  209;  Byxbee  v.  Dewey,  128  Cal.  322.) 

The  appellant  also  makes  the  point  that  a  nonsuit  should 
have  been  granted,  and  his  counsel  urges  as  a  reason  therefor 
insufficiency  of  the  complaint  to  state  a  cause  of  action,  say- 
ing, ''There  was  not  a  sufficient  complaint  to  which  any 
evidence  offered  by  the  plaintiff  could  be  applied."  And 
further,  "Even  if  the  complaint  was  sufficient,  the  evidence 
adduced  failed  to  support  it." 

As  to  the  first  branch  under  this  point,  that  the  complaint 
was  insufficient,  what  has  been  said  with  reference  to  the  de- 
murrer will  apply  also  to  this. 

On  the  other  branch  of  the  point,  that  the  evidence  is  in- 
sufficient»  an  inspection  of  the  record  satisfies  us  that  the 
court  was  warranted  in  refusing  the  motion  for  a  nonsuit. 

Appellant  also  makes  the  point  that  the  findings  are  insuffi- 
cient to  sustain  the  judgment;  but,  for  the  reasons  already 
given  in  reference  to  the  demurrer  to  the  complaint,  and  upon 
the  authorities  cited  under  that  head,  the  appellant  is  pre- 
cluded from  raising  this  question,  there  being  no  appeal  from 
the  judgment. 

The  complaint  alleges  that  the  premises  in  question  are  not 
agricultural  land.  The  answer  denies  this.  There  was  no 
evidence  offered  on  this  subject,  and  the  findings  are  silent 
with  reference  thereto.  It  does  "not  devolve  upon  the  plain- 
tiff to  prove  his  negative  allegations."  (Code  Civ.  Proc.,  sec. 
1869;  Petaluma  Pcmng  Co.  v.  Singley,  136  Cal.  616.)  The 
tract  of  land  or  lot  was  only  an  acre  and  one-twelfth,  and 
situate,  as  already  stated,  in  the  city  of  Oakland.  It  had  a 
dwelling-house  and  other  improvements.  Therefore,  it  could 
not  well  be  presumed  to  be  a  country  farm  or  agricultural 
land,  and  the  burden  of  showing  that  it  was  agricultural  land. 
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within  the  meaning  of  the  code,  was  upon  the  defendant,  and 
no  evidence  was  introduced  upon  that  subject  Hence  the 
decision  is  not  against  law. 

On  this  appeal  the  only  questions  discussed  by  counsel  that 
we  are  at  liberty  to  consider  are  those  relating  to  alleged 
errors  of  law,  and  also  as  to  whether  the  findings  are  supported 
by  the  evidence.  {Schroeder  v.  Pissxs,  128  Cal.  209;  Brison 
V.  Brisan,  90  Cal.  323;  Riverside  Water  Co.  v.  Oage,  108 
Gal.  240.) 

The  alleged  errors  in  law  occurring  at  the  trial,  as  urged  by 
appellant's  counsel,  consist  in  the  admission  in  evidence  of 
certain  documents,  to  which  objection  was  made  and  exception 
taken.  These  are  as  follows:  As  a  part  of  the  evidence  in 
behalf  of  the  plaintiff  in  reference  to  the  transaction  resulting 
in  the  conveyance  to  the  plaintiff  of  the  properly  in  question, 
a  receipt  from  the  Union  Savings  Bank  of  Oakland  to  the 
plaintiff  for  $2,118.25  was  offered  in  evidence  and  objected  to 
on  the  ground  that  it  was  immaterial,  irrelevant,  and  incom- 
petent, which  objection  was  overruled  by  the  court,  and  the 
receipt  was  read  in  evidence.  The  plaintiff  continued  testify- 
ing: "That  represents  $2,118.25.  It  has  been  in  my  possession 
ever  since  the  19th  of  August,  1895.  I  paid  Mrs.  Muller 
$318  on  the  note  secured  by  the  second  mortgage  on  the 
property  described  in  the  complaint"  Receipt  shown  and 
offered  in  evidence,  which  was  objected  to  on  the  same 
grounds  as  the  preceding;  objection  overruled  and  exception 
taken  and  read  in  evidence.    This  receipt  reads  as  follows: 

*' August  20, 1895.  Received  of  H.  T.  Holmes  two  hundred 
and  ninety-one  25/100  dollars,  being  final  payment  in  pur- 
chase of  land  city  of  Oakland,  Alameda  Co.,  as  per  deed  dated 
August  19,  1895  (Jos.  M.  Warren  and  wife  to  H.  T.  Holmes). 

"291.55.  Joseph  M.  Wabrkn.'' 

It  is  also  contended  that  the  court  erred  in  admitting  in 
evidence  the  agreement  between  the  plaintiff  and  defendant 
for  the  sale  and  purchase  of  the  land.  By  this  agreement  the 
plaintiff  agreed  to  sell  to  the  defendant,  clear  of  encum- 
brances, the  land  in  question,  on  or  before  the  twentieth  day 
of  August,  1897,  for  the  sum  of  three  thousand  dollars,  with 
eight  per  cent  on  that  amount  to  the  date  of  sale.  Appended 
to  this  agreement  is  the  following:  ''And  the  said  Joseph  M. 
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Warren  and  Lizzie  P.  Warren  hereby  agree  that  should  we 
not  have  paid  the  amount  heretofore  stated  to  H.  T.  Hohnea 
in  purchase  of  said  land  on  or  before  the  20th  day  of  August, 
1897y  then  and  in  that  case  this  agreement  shall  lapse  and 
become  of  no  effect,  and  we  shall  have  no  claim  whatever 
thereunder  against  said  H.  T.  Holmes  or  against  the  said 
land.''  Signed  and  acknowledged  hy  Joseph  M.  Warren  and 
Lizzie  P.  Warren. 

These  several  instruments  objected  to  by  defendant  were 
introduced  as  a  part  of  the  evidence  in  support  of  the  con- 
tention of  the  plaintiff  that  the  instrument  of  August  19, 
1895,  executed  by  defendant  and  his  wife  to  the  plaintiff,  was 
a  oonv^ance  in  fee  instead  of  a  mortgage,  and,  as  such,  were 
properly  admitted  for  that  purpose. 

Appellant  contends  that  the  evidence  is  insufficient  to 
justify  the  decision. 

The  facts  and  circumstances  disclosed  by  the  record,  if  true, 
are  sufficient  to  support  the  findings;  and  even  if  there  were  a 
substantial  conflict  in  the  evidence,  which  we  do  not  think  is 
the  case  here,  the  findings  and  decision  of  the  court  below 
would  be  conclusive. 

The  case  seemingly  most  relied  upon  by  the  appellant,  as  it 
appears  to  be  cited  in  his  brief  several  times,  is  that  of  Car- 
rion V.  Agiiayo,  decided  by  this  court  in  June,  1901,  (65  Pac. 
618,)  but  not  carried  into  the  California  Reports.  In  that 
case  the  court  found  the  deed,  although  purporting  to  be  a 
conveyance  in  fee,  to  be  a  mortgage.  It  is  said  in  the  decision : 
**  After  the  deed  was  made,  defendants  continued  in  pos- 
session of  the  premises  as  before.  They  never  paid  any  rent 
or  leased  the  premises.  They  continued  to  make  small  im- 
provements as  before.  Nothing  appears  as  to  any  agreement 
of  sale  having  been  made  or  any  price  being  named  for  the 
deed.  •  .  .  There  was  testimony  on  the  part  of  the  plaintiff 
tending  to  contradict  some  of  the  matters  above  set  forth. 
But,  in  case  of  a  substantial  conflict  in  the  evidence,  the  find- 
ing of  the  court  below  is  conclusive  here.  Not  only  this,  but 
we  think  the  finding  is  supported  by  the  great  preponder- 
ance of  the  evidence.  If  Saturnine  Carrion  took  the  dead 
from  defendants  in  June,  1892,  as  an  absolute  conveyance  of 
the  properly,  it  is  strange  that  nothing  was  said  in  the  nego- 
tiations as  to  the  price  thereof.  ...  If  Carrion  had  in  £aet 
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purchased  the  properly,  it  would  seem  that  in  the  ordinary 
course  of  business  he  would  have  entered  into  possession  of  it, 
or  if  he  allowed  defendant  to  remain  in  possession  it  would 
have  been  under  a  lease  of  some  kind."  Here,  as  already 
shown,  the  plaintiff  paid  three  thousand  dollars  for  the  prop- 
er^, and  thereafter  gave  the  defendant  a  lease  of  the  prem- 
ises for  a  definite  period,  and  also  entered  into  an  agreement 
to  convey  the  land  at  a  stipulated  price  within  a  certain 
period,  making  the  case  altogether  different  from  the  one  re- 
lied upon  by  appellant 

In  this  case  there  is  no  pretense  that  Holmes,  after  the 
transaction  in  question,  could  have  maintained  an  action 
against  Warren  to  recover  the  three  thousand  dollars  men- 
tioned as  the  consideration  of  the  deed  in  question;  and  the 
test  in  all  this  class  of  cases  is,  Was  there  a  subsisting  debt 
after  the  conveyance! — for,  to  be  a  mortgage,  there  must 
necessarily  be  a  debt  for  which  the  conveyance  is  security. 
As  said  in  Henley  v.  Hotaling,  41  Gal.  22,  '^If  there  is  no 
debt  there  is  no  mortgage."  And  in  Oanceari  v.  Henry,  98 
Cal.  281,  it  is  said:  ^'A  deed  of  conveyance  absolute  on  its 
face  is  certainly  some  evidence  that  the  transaction  is  what  it 
purports  to  be,  viz.,  a  sale.  To  establish  an  equity  superior 
to  the  deed  and  authorize  a  determination  that  the  deed  was 
given  as  security  for  an  existing  debt,  the  testimony,  if  parol 
in  character,  should  establish  a  dear  case."  (Citing  Hopper 
V.  Jone3, 29  Cal.  19,^  and  Henley  v.  Hotaling,  41  CaL  22.)  In 
Bryant  v.  BroadweU,  140  Cal.  490,  in  the  opinion  it  is  said : 
''Defendant's  claim  that  the  deed  was  in  fact  executed  as  a 
mortgage  finds  considerable  support  in  the  evidence,  but  there 
was  evidence  contrary  thereto,  sufficient  to  sustain  the  find- 
ing. It  must  be  borne  in  mind  in  this  connection  that  if  a 
deed  purports  on  its  face  to  grant  real  property,  the  burden 
is  on  the  party  claiming  it  to  be  only  a  mortgage  to  establish 
that  fact"    Here  that  was  not  done. 

The  order  appealed  from  is  affirmed. 

Shaw,  J.,  and  Angellottiy  J^  oonourred. 
187  Am.  Dee.  140. 
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[8.  F.  No.  3972.    Department  One. — ^Noyember  20,  1904.] 

In  the  Matter  of  the  Estate  of  JOHN  MURPHY,  Deceased 
ANNA  J.  MURPHY,  Executrix,  Appellant,  v.  MAR- 
GARET M.  O'CONNOR,  and  JOHANNA  O'CONNOR, 
Respondents. 

liSTATIS  OF  DSCBASED   PERSONS  —  PaETIAL  DlSTRaunON  —  ApPKAL  BT 

ExBCUTRix — IssuB  OP  Law — SUFFICIENCY  OP  PBTiTiONd — An  exeoa- 
triz  maj  appeal  from  an  order  for  partial  distribution  to  legatees 
under  the  will,  where  she  presents  for  review  an  issue  of  law  as  to 
the  suffieienej  of  the  petition  to  show  that  there  were  soffieient 
assets  to  paj  the  legacies  without  loss  to  the  creditors.  In  sach 
ease  both  the  power  of  the  executrix  to  eomplj  with  the  order  and 
the  right  to  an  immediate  distribution  are  involved,  and  upon  these 
questions  the  executrix  is  interested,  both  personallj  and  on  behalf 
of  the  creditors,  and  has  a  clear  right  of  appeal. 

1^ — Sufficiency  of  Petition  as  to  Executrix — DsMURaxii  Pbopbblt 
OvKRBULED. — Where  the  petition  for  partial  distribution  alleged,  in 
the  exact  language  of  the  statute,  ''that  said  estate  is  but  little 
indebted,  and  that  the  shares  and  legacies  of  jonr  petitioners  maj 
now  be  allowed  to  them  without  loss  to  the  creditors  of  the  estate 
of  said  deceased,''  it  is  sufficient  as  against  the  executrix;  and  her 
demurrer  thereto,  on  the  ground  that  the  facts  stated  do  not  entitle 
the  petitioner  to  relief,  and  that  the  petition  was  uncertain  as  to 
the  value  or  nature  of  the  estate,  was  properly  overruled. 

Id^ — Knowlbdgk  of  Executrix. — The  executrix,  generallj,  must  have 
greater  knowledge  Ox  the  value  and  cfaaiacter  of  the  property,  the 
amount  of  money  on  hand,  and  the  amount  of  the  indebtedness  than 
any  other  person. 

Id. — Statement  op  Ultimate  Facts  Suppicisnt.—A  statement  of  the 
ultimate  facts  concerning  the  nature  of  the  estate  and  the  amount 
of  the  debts,  which,  according  to  the  code,  the  court  must  find  to 
exist  before  making  the  order  for  partial  distribution,  affords  suf- 
ficient information  of  the  grounds  on  which  the  application  will  be 
made  to  enable  the  executrix  at  least  to  make  any  proper  opposi- 
tion or  defense.  If  it  accomplishes  this,  it  serves  the  purpose  for 
which  pleadings  are  required  in  such  case. 

Id. — Controversies  as  to  Legacies — Executrix  not  Interested. — ^The 
executrix  as  such,  has  no  interest  in  any  controversy  which  eoneems 
only  the  rights  of  legatees  as  between  themselves;  and  she  cannot 
urge  that  the  petitioning  legatees  had  forfeited  their  rights  to  their 
legacies  because  of  an  alleged  violation  of  the  will,  that  if  any  one 
named  therein  should  contest  the  same  he  or  she  should  take  nothing 
under  it,  where  that  question  affects  only    the  rights  of  residuary 
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defviseeB,  and  doei  not  affeet  the  executrix  in  her  reproBentatrre 
eapaeit7. 

iDd — OOKGLU8IVBNISS  or  OBDBB  AS  TO  DEFAUI/FINO  liEGATBES  AND  I>KV- 

I8SIS. — ^Where  none  of  the  other  legatees  or  deviseee  appeared  as 
saeh  at  the  hearing,  and  in  no  manner  objected  to  the  order  for 
partial  distribution  to  the  petitioning  legatees,  and  the  order  has 
become  final  and  conclusive  as  to  them,  it  is  equally  condusiTO  upon 
the  executrix  in  her  capacity  as  residuary  devisee,  so  tax  as  the 
rights  of  the  petitioning  legatees  are  concerned,  where  she  only 
appeared  and  objected  to  their  petition  in  her  representative  ca- 
pacity as  executrix.  Ab  devisee,  she  must  be  considered  as  one  who 
has  suffered  default. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  CSty 
and  County  of  San  Francisco  making  partial  distribution  of 
the  estate  of  a  deceased  person.    J.  Y.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Bates,  for  Appellant. 

William  E.  White,  and  Edward  C.  Harrison,  for  Respond- 
ents. 

SHAW,  J. — This  is  an  appeal  by  Anna  J.  Murphy,  in  her 
capacity  as  executrix  of  the  estate  of  John  Murphy,  deceased, 
from  an  order  of  partial  distribution  directing  her,  as  such 
executrix,  to  pay  to  each  of  the  two  respondents  a  legacy  of 
five  hundred  dollars  bequeathed  to  them,  respectively,  by  the 
will  of  the  deceased. 

The  respondents  claim  that,  under  the  facts  shown  in  the 
x-ecord,  the  only  effect  of  the  partial  distribution  is  to  reduce 
the  residue  of  the  estate  to  the  extent  of  the  legacies  dis- 
tributed ;  that  it  affects  the  interests  of  the  residuary  devisees 
only,  and  hence,  they  say,  the  executrix,  as  such,  has  no  inter- 
est in  the  controversy,  is  not  a  ''party  aggrieved"  by  the 
order,  and  has  no  right  of  appeal  therefrom.  It  may  be  con- 
ceded that  this  would  be  the  case  if  the  facts  showed  no  other 
grounds  of  appeal  than  above  stated.  But  the  appellant 
presents  for  review  an  issue  at  law  as  to  the  suflSciency  of 
the  petition  to  show  that  there  were  suflScient  assets  to  pay  the 
legacies  without  loss  to  the  creditors.  In  such  a  case  both  the 
power  of  the  executrix  to  comply  with  the  order  and  the  right 
to  an  immediate  distribution  are  involved,  and  upon  these 
CXLV.  Cal.— 30 
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questions  the  ezecntrix  is  interested,  both  personally  and  on 
behalf  of  the  creditors,  and  has  a  clear  right  to  appeaL  {In 
re  Welch,  106  Cal.  429;  Esiaie  of  KeUey,  63  CaL  106;  Estate 
of  MitcheU,  121  CaL  391.) 

This  issue  is  presented  by  demurrer  to  the  petition  for  par- 
tial distribution.  The  grounds  of  the  demurrer  are,  that  the 
facts  stated  do  not  entitle  the  petitioner  to  the  relief  asked 
for,  and  that  the  petition  is  uncertain,  in  that  it  fails  to 
state  the  value  or  nature  of  the  estate,  or  whether  it  is 
money,  chattels,  or  land,  or  the  amount  of  encumbrances,  if 
any.  The  only  statement  on  the  subject  contained  in  the 
petition  is  as  follows:  ''That  said  estate  is  but  little  indebted; 
and  that  the  shares  and  legacies  of  your  petitioners  may  now 
be  allowed  to  them  without  loss  to  the  creditors  of  the  estate 
of  said  deceased.''  This  is  in  the  exact  language  of  that  part 
of  section  1661  of  the  Code  of  Civil  Procedure  declaring  what 
must  be  made  to  appear  at  the  hearing  before  the  order  can 
be  granted.  Without  determining  whether  or  not  this  would 
be  a  sufiScient  statement  of  facts  if  the  objection  were  made  by 
an  heir,  or  by  another  legatee,  we  are  satisfied  that  it  ia  snfiS- 
cient  as  against  the  executrix,  who,  generally,  mnst  have 
greater  knowledge  of  the  value  and  character  of  the  property, 
the  amount  of  money  on  hand,  and  the  amount  of  the  indebted- 
ness than  any  other  person.  The  code  does  not  attempt  to  pre- 
scribe the  form  or  contents  of  the  petition.  It  is  clear  that 
elaborate  pleadings  are  not  required  or  contemplated  in  the 
proceeding  and,  so  far  as  the  executrix  is  concerned,  th^  are 
not  necessary.  On  the  subject  of  pleadings  in  probate  courts 
generally,  the  author  of  Woemer  on  Adndnistration  says: 
''Their  procedure  is  generally  summary,  requiring  no  plead- 
ing in  the  technical  sense,  nor  adherence  to  artificial  rules  in 
the  statement  of  a  cause  of  action  or  defense.  An  intelligible 
statement  of  an  existing  substantial  right,  which  the  court 
has  jurisdiction  to  enforce,  is  a  sufficient  allegation  of  all 
matters  necessary  to  sustain  a  judgment''  (1  Woemer  on 
Administration,  p.  *339.)  The  authorities  on  which  this  state- 
ment IS  founded  are  for  the  most  part  decisions  of  states  hav- 
ing a  less  formal  probate  procedure  than  our  own,  and  hence 
it  is  doubtful  if  the  rule  stated  can  be  considered  universally, 
or  even  generally,  applicable  to  probate  proceedings  under  our 
oysteni. 
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But  even  if  a  more  rigid  role  is  applied,  as  may  be  inferred 
from  the  provisions  of  section  1713  of  the  C!ode  of  Civil  Pro- 
oednre,  we  think  a  statement  of  the  ultimate  facts  concerning 
the  nature  of  the  estate  and  the  amount  of  the  debts  which, 
aeoording  to  the  code,  the  court  must  find  to  exist  before  mak- 
ing the  order,  will  afford  suf&dent  information  of  the  grounds 
on  which  the  application  will  be  made  to  enable  the  executrix, 
at  least,  to  make  any  proper  opposition  or  defense.  If  it  ao- 
complishes  this,  it  serves  the  purposes  for  which  pleadings 
are  required.  The  demurrer  of  the  executrix  was  properly 
overruled. 

The  appellant  further  claims  that  the  petitioners  had  for- 
feited their  right  to  the  legacies  because  of  an  alleged  viola- 
tion of  a  provision  in  the  will  that  if  any  one  named  therein 
should  contest  the  same  he  or  she  should  take  nothing  under 
it.  This  is  a  question  in  which,  as  executrix,  the  appellant  has 
no  interest,  and  which  she  cannot  have  decided  on  this  appeal. 
It  does  not  affect  the  executrix  in  her  representative  capacity. 
It  concerns  only  the  rights  of  the  residuary  devisees.  In  such 
cases  the  executrix  '^cannot  litigate  the  daims  of  one  set  of 
legatees  against  the  others  at  the  expense  of  the  estate"  (Bates 
V.  Eyberg,  40  Cal.  465),  nor  maintain  an  appeaL  (Estate  of 
Wright,  49  Cal.  551;  Estate  of  Marrey,  65  Cal.  287;  Merri- 
field  V.  Longmire,  66  Cal.  180;  Jones  v.  Lamont,  118  CaL  503;* 
Estate  of  Healy,  137  Cal.  474;  McCabe  v.  Healy,  138  Cal.  90.) 
The  distinction  is  thus  stated  in  In  re  Welsh,  106  Cal.  429 : 
'^It  is  a  sound  proposition  that  administrators,  general  or 
special,  like  receivers  and  other  trustees  or  custodians  of  funds 
for  designated  purposes,  are  not  ordinarily  affected  by  orders 
in  reference  to  their  disposition,  and,  therefore,  will  not  be 
heard  on  appeal  from  such  orders.  But  this  rule  has  its  well- 
defined  limitations.  Wherever  an  order  or  decree  involves  a 
construction  of  the  proper  exercise  of  the  duties  of  the  officer, 
whenever  it  presents  a  question  as  to  the  right  or  power  of  the 
trustee  to  comply  with  it,  wherever  obedience  to  it  might  sub- 
ject him  to  liability,  the  rule  does  not  operate.  Even  where 
the  order  is  one  merely  for  the  payment  of  funds,  if  any  of 
these  questions  arise  under  it  and  personal  liability  in&y  at- 
tach, the  right  of  the  officer  to  appeal  is  recognized  and  up- 
held."   Moreover,  a  decision  of  the  question  on  this  appeal 
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would  be  of  no  avaS,  even  to  fhe  real  parties  interested.  Tbe 
legatees  and  devisees  did  not  appear  at  the  hearing,  or  in  any 
manner  object  to  the  order,  and  as  to  them  it  has  become  final 
and  conclusive  so  far  as  it  allows  the  legacies  of  the  petition- 
ers. The  only  matter  which  can  be  the  subject  of  farther 
action  in  the  court  below,  if  the  order  should  be  reversed  on 
this  appeal,  is  that  in  which  alone  the  executrix  in  her  repre- 
sentative capacity  is  interested, — ^namely,  the  sufficiency  of  the 
petition  in  respect  to  its  statement  of  tiie  condition  and  value 
of  the  estate,  and  the  amount  of  the  debts.  Although  the 
executrix  is  also  a  residuary  devisee,  yet,  as  she  neither  ob- 
jected or  appeared  as  devisee,  she  is  as  fully  concluded  with 
respect  to  her  rights  as  devisee  as  are  the  other  devisees.  Her 
appearance  as  executrix  gives  her  no  standing  to  claim  rights 
which  she  possesses  solely  as  devisee.  As  such  devisee  she 
must  be  considered  as  one  who  has  suffered  default 

No  other  questions  are  presented. 

The  order  is  affirmed. 

Angellotti,  J.»  and  Van  Dyke,  J.,  ooncurred. 
Hearing  in  Bank  denied. 


[S.  V.  No.  S109.    Department  One. — November  26,  1904.] 

B.  P.  WALL,  Respondent,  v.  BOARD  OP  DIRECTORS  OP 
DEAP,  DUMB,  AND  BLIND  ASYLUM,  etc,  et  aL,  Ap- 
pellants. 

D^AT,  Dumb,  and  Bldid  Astluic  —  Powebs  or  Boamd  —  Bkmoval  or 
Phtsiciak. — The  board  of  directors  of  the  deaf,  dumb,  and  blind 
asylum  having  <leeted  a  phjsician,  who,  under  subdivision  4  of 
section  2255  of  the  Political  Code,  is  to  be  eleetad  for  the  term 
of  two  years,  have  no  power  to  remove  him  during  the  term  pre- 
scribed.  The  power  given  by  subdivision  5  of  that  section,  "to 
remove,  at  pleasure,  any  teacher  or  employee,"  is  to  be  constmed 
M  referring  only  to  employees  or  officers  of  a  like  kind  or  class  with 
the  '[eachers  who  hold  without  fixed  term,  and  not  as  including 
the  physician,  whose  term  of  office  is  fixed,  and  whose  removal 
is  provided  for  only  by  section  772  of  the  Penal  Code. 
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I».^— Bt-Laws  ov  Board — ^Powm  ov  Bsmoval. — The  board  haying  no 
power  under  the  statute  to  remove  its  phTsician  daring  the  term  for 
wfaieh  he  was  eleeted,  could  not  confer  such  power  upon  itself  bj  its 
bj-lawB. 

iM* — TiMX  ov  BuBcnoN — ^Repeal  of  By-Laws — ^PaEsuMPnoN  ov  Bbou- 
LASiTT. — The  fact  that  the  time  of  the  election  of  the  physician  did 
not  occur  on  the  day  prescribed  in  the  by-laws  is  immaterial  where 
it  appears  that  the  by-laws  had  been  previously  repealed  under  pro- 
eeedings  for  repeal  which  must  be  presumed  to  have  been  regular. 

Ift- — ^BETBOSFEcnvs  Elbction. — ^Assuming  that  the  board  had  no  power 
to  elect  the  physician  retrospectively  for  the  period  which  had 
elapsed  at  the  time  of  election,  the  result  would  be  merely  that  his 
term  of  two  years  would  either  commence  at  the  date  of  the  election 
or  would  be  prox>ortionately  shortened;  whether  it  would  be  one  or 
the  other,  it  is  deemed  unnecessary  to  determine. 

IB. — Ck>MFXNSATiON  OF  PHYSICIAN. — The  term  "employee"  used  in 
subdivision  6  of  section  2255  of  the  Political  Ck>de,  giving  power  to 
the  board  ''to  fix  the  compensation  of  teachers  and  employees/' 
may  be  deemed  used  in  a  larger  sense  so  as  to  include  the  compensa- 
tion of  the  physician.  The  same  words  may  have  different  con- 
structions to  effectuate  the  intention  of  the  act.  Nor  is  it  dear 
that  in  the  absence  of  statutory  provision  the  power  to  elect  an 
officer  does  not  carry  with  it  the  power  to  provide  for  the  com- 
pensation of  the  ofScer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  A.  Moore,  and  E.  Nusbaumer,  for  Appellants. 

Charles  A.  Shnrtleff,  and  Whitworth  &  ShurtlefE,  for  Re- 
spondent. 

SMITH,  C— The  plaintiff  was  elected  by  the  defendant, 
June  2,  1899,  ''to  serve  as  physician  of  the  institution  for  a 
term  of  two  years,  from  and  after  April  2,  1899,  at  a  salary 
of  $1,200  jper  year;  but  by  an  order  of  the  board,  of  date 
Sept  29,  1899,  the  o£Sce  was  declared  vacant,  and  another 
physician  appointed."  This  proceeding  was  commenced  to 
test  the  validity  of  the  latter  order,  which  in  the  court  below 
was  adjudged  to  be  void.  The  appeal  is  from  the  judgment 
There  is  a  bill  of  exceptions  in  the  record,  on  which,  it  is 
daimed,  that,  in  certain  particulars  to  be  adverted  to,  the  evi- 
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denee  was  ixusnfficient  to  justify  the  findings.  The  points 
nrged  by  the  appellant  are:  1.  That  under  the  by-laws  of  the 
board,  it  had  the  power  to  remove  any  ofScer  or  employee  at 
will;  2.  That  it  had  the  power  to  remove  the  plaintiff  un- 
der the  provisions  of  section  2255  of  the  Political  Code,  pre- 
scribing the  powers  and  duties  of  the  board;  and  3.  That  the 
plaintiff  was  not  legally  elected. 

But  of  these  the  first  is  manifestly  untenable;  for  if,  under 
the  statute,  the  board  had  no  power  to  remove  the  plaintiff, 
it  could  not  confer  such  power  on  itself  by  its  by-laws.  And 
with  regard  to  the  third,  it  is  equally  clear  that,  on  the  evi- 
dence produced,  the  court  was  justified  in  the  finding  that  the 
plaintiff  was  legally  elected.  The  record  of  his  election  is  act 
out  in  defendant's  answer;  and  if  it  be  true  that  the  election 
did  not  take  place  on  the  day  prescribed  by  the  by-laws — ^as  is 
claimed  by  appellant — ^the  fact  would  be  immaterial,  if  the 
by-laws  had  been  previously  repealed ;  and  that  such  is  the  case 
is  expressly  found  by  the  court,  and,  we  think^  on  sufficient 
evidence.  It  is  indeed  objected  that  the  order  of  repeal  was 
not  passed  by  unanimous  vote  (which  is  true),  and  that  it 
does  not  appear  that  the  month's  notice  of  intention  to  repeal, 
otherwise  required  by  the  by-laws,  had  been  given.  But  the 
presumption  is,  that  the  proceedings  were  regular  (Code  Civ. 
Proc,  sec.  1963,  subd.  15),  and  in  the  absence  of  evidence  to 
the  contrary  the  court  was  justified  in  so  finding.  Another 
objection  urged  is,  that  the  board  had  no  power  to  elect  the 
plaintiff  retrospectively  for  the  period  which  had  elapsed  at 
the  time  of  the  election;  which  is  perhaps  true.  But  if  this 
be  so,  the  result  would  be  merely  that  his  term  of  two  years 
would  either  commence  at  date  of  election,  or  would  be  pro- 
portionately shortened ;  whether  the  one  or  the  other  need  not 
now  be  determined. 

It  remains,  therefore,  to  consider  only  **the  powers  of  the 
board,"  under  the  statute,  which,  so  far  as  material,  are  as 
follows : — 

**2.  To  elect  the  principal  teacher; 

''3.  To  elect  a  treasurer,  who  shall  not  be  a  member  of  the 
board  of  directors ; 

*'4.  To  elect  a  physician  for  the  asylum,  for  the  term  of 
two  years,  who  shall  not  be  a  member  of  the  board  of  direo- 
tors; 
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''5.  To  remove,  at  pleasure,  any  teacher  or  employee; 

"6.  To  fix  the  compensation  of  teachers  and  employees/' 
(Pol.  Code,  see.  2255.) 

And  by  section  2268  it  is  provided  that  the  principal 
teacher  ''is  the  chief  executive  officer  of  the  asylum,  with 
powers  and  duties  as  follows:  .  .  • 

''2.  With  the  consent  of  the  board  of  directors,  to  fix  the 
number  of  and  appoint  and  remove  the  assistant  teachers  and 
employees ; 

''3.  To  prescribe  and  enforce  the  performance  of  the  duties 
of  the  assistant  teachers  and  employees,"  etc. 

Here  the  express  provision  is,  that  the  phjrsician  shall  be 
elected  ''for  the  tenn  of  two  years";  which  implies  that  he  is 
not  to  be  removed  by  the  board,  or  otherwise,  during  the  term 
prescribed;  and  this  implication  is  strengthened  by  the  fail- 
ure to  provide  for  a  fixed  term  in  the  case  of  the  "principal 
teacher"  and  "treasurer,"  who  under  section  16  of  article 
XX  of  the  constitution — ^if  public  officers,  and  otherwise,  upon 
general  principles — ^wiU  hold  only  "during  the  pleasure  of 
the  board." 

But  this  can  be  said  only  with  the  qualification  that  there 
be  no  other  provision  in  the  act  indicating  such  intention ;  and 
such  a  provision,  it  is  claimed  by  the  appellant,  is  to  be  found 
in  subdivision  5  of  the  section — empowering  the  board  "to 
remove,  at  pleasure,  any  teacher  or  employee."  But,  not- 
withstanding the  generality  of  the  term  "employee," — ^which 
includes  officers  {United  States  v.  Maurice,  2  Brock.  96,  Fed. 
Cas.  No.  15747,  cited,  Fatten  v.  Board  of  Health,  127  Cal. 
394^), — ^the  claim  is,  we  think,  untenable.  For,  upon  familiar 
principles,  the  coupling  of  the  term  "employee"  with  the 
antecedent  term  "teacher"  indicates  that  the  former  is  used 
in  a  restricted  sense,  as  applying  only  to  employees  "of  like 
kind"  with  "teachers,"  or,  as  otherwise  expressed  by  the 
author,  employees  **eju8dem  generis/'  (Broom's  Maxims, 
565-567,  570) ;  by  which  is  meant  some  kind  or  class  of  em- 
ployees in  which  teachers  are  included — ^thus  excluding  classes 
of  employees  which  do  not  include  them.  The  terms  used  by 
the  author,  "fefnd"  and  ** genus/'  refer  to  the  familiar  logical 
distinction  between  genvs  and  species;  and  the  principle  may 
be  technically  expressed  by  saying  that — ^to  apply  the 
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— ^the  general  class  or  gentis  of  employees  is  to  be  regasrded  as 
divided  into  two  species  or  kinds,  the  one  excluding,  the  other 
including,  teachers ;  and  that  the  term  employees  is  to  be  eon- 
strued  as  referring  to  the  latter  class  only.  Thus,  for  ex- 
ample, if  we  regard  the  genus,  employees,  as  divided  into  the 
two  species  of  officers  and  employees  not  officers,  the  role 
would  require  that  the  expression  "any  teacher  or  employee" 
should  be  construed  as  excluding  the  former  and  applying 
only  to  the  latter. 

This  is  in  fact  assumed  by  both  parties;  and,  aeoordin^y, 
the  question  principally  discussed  in  the  briefs  is  whether 
the  physician  provided  for  in  the  act  is,  or  is  not,  an  officer; — 
by  which  is  meant  a  public  officer,  for  that  he  is  an  officer 
cannot  be  doubted.  This  is  an  interesting  question,  and  while, 
perhaps,  not  material  to  the  principal  question  involved,  is 
yet  so  connected  with  it  as  to  require  discussion.  In  con- 
sidering it,  it  is  to  be  observed,  the  election  of  principal 
teacher,  treasurer,  and  physician  is  provided  for,  in  identical 
terms,  in  three  consecutive  subdivisions;  and  from  this,  and 
the  essential  similarity  of  their  employments,  these  must  be 
regarded  as  constituting  a  class  apart  from  other  employees, 
and  each  as  coming  within  the  application  of  the  maxim, 
Noscitur  a  sociis.  It  will  be  proper  therefore,  first,  to  con- 
sider the  question  with  reference  to  the  class  generally,  and 
afterwards  to  refer  to  their  differences.  Pursuing  this  eoxurse, 
it  is  to  be  observed  that  all  these  offices  are  of  a  permanent 
nature;  that  they  involve  the  performance  of  public  func- 
tions ;  and  that  they  are  created,  and  the  election  of  the  officers 
provided  for,  by  the  sovereign  legislature.  Such  offices  are 
therefore  essentially  distinguished  from  employments  exist- 
ing only  in  the  discretion  of  the  board,  and  involving  the  per- 
formance of  duties  more  or  less  casual  and  temporary;  and 
hence,  under  any  definition  of  the  term,  their  incumbents  may 
well  be  regarded  as  public  officers.  (Potion  v.  Board  of 
Health,  127  Cal.  388  ;i  People  v.  Harrington,  63  CaL  257; 
People  V.  Wheeler,  136  Cal.  652.)  This  is  sufficiently  manifest 
with  regard  to  the  principal  teacher  and  treasurer;  and,  in- 
deed, the  former  is  expressly  designated  in  the  act  as  the 
*'cnief  executive  officer"  of  the  asylum.  Nor  can  the  case  of 
the  physician  be  distinguished  in  any  essential  particular.   He 


178  Am.  St.  Bep.  66. 


Digitized  by  VjOOQIC 


Nov.  1904.]         Wall  v.  Board  of  DmECTOBS.  473 

therefore  oomes  clearly  within  the  application  of  the  maxim 
eited.  Bnt  whether  or  not  we  call  the  ofiScers  named  public 
ofBeerB,  the  same  reasons  which  lead  us  to  distin^ish  officers 
from  employees,  and  consequently  the  same  rule,  equally  ap- 
plies to  them.  They  must  therefore  be  regarded  with  refer- 
ence to  the  question  before  us,  if  not  as  public  officers,  at 
least  as  qiMsi  such.  Having  regard,  therefore,  to  the  inten- 
tion of  the  act,  it  would  seem  unreasonable  to  suppose  that 
such  officers,  or  quasi  officers,  come  within  the  purview  of  the 
provision  in  the  fifth  subdivision  of  the  section.  Or,  at  least, 
if  such  a  construction  be  admissible,  or  even  if  it  be  probable, 
it  is  not  so  clearly  so  as  to  warrant  us  in  disregarding  the  ex- 
press terms  of  the  fourth  subdivision  of  the  section,  or  the 
intention  of  the  legislature  thus  clearly  manifested  that  the 
term  of  the  physician  shaU  be  for  two  years. 

It  is  indeed  urged  by  the  appellant  that  upon  this  restricted 
construction  of  the  term  ** employee'*  in  this  and  in  the  sixth 
subdivision  of  the  section,  there  would  be  no  provision  in  the 
act  either  for  the  removal  or  for  the  compensation  of  the 
officer  in  question.  But  as  to  his  removal,  that  is  provided  for 
by  the  general  law,  (Pen.  Code,  sec.  772) ;  otherwise,  there 
would  be  a  defect  in  the  law.  As  to  compensation,  assuming 
that  the  term  "employees"  is  used  in  the  sixth  subdivision  in 
the  larger  sense,  so  as  to  include  the  officers  or  quasi  officers 
of  the  institution,  yet  it  would  not  follow  that  it  is  to  be  so 
construed  in  other  parts  of  the  act.  Such  would  be  the  com- 
mon rule;  but  where  the  occasion  demands  it  **the  same 
words  may  have  different  constructions  to  effectuate  the  in- 
tention" of  the  act.  (Potter's  Dwarris  on  Statutes,  194-196.) 
Nor,  giving  the  term  in  question  the  restricted  construction  we 
have  assigned  to  it,  is  it  clear  that  the  power  to  elect  does  not 
— in  the  absence  of  statutory  provision — ^include  the  power  to 
provide  for  the  compensation  of  the  elected  officer  (Civ.  Code, 
see.  3522;  Broom's  Maxims,  463) ;  and  if  it  be  otherwise,  all 
that  can  be  said  is,  that  there  is  a  defect  in  the  law.  On  the 
other  hand,  giving  to  the  appellant's  argument  all  the  force 
that  can  be  possibly  given  it,  it  is  more  than  counteracted  by 
the  use  of  the  same  term  in  the  second  and  third  subdivisions 
of  section  2268  of  the  Political  Code,  where  the  principal 
teacher  is  authorized  ''to  appoint  and  remove  the  assistant 
teachers    and   employees,'     and   to    prescribe    and    enforce 
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their  duties;  and  where  the  term  '^ employees"  cannot  be 
construed  as  applying  to  the  permanent  officers  or  quoii 
officers  of  the  institution  without  making  these  proviaioDS 
repugnant  to  other  provisions  of  the  act. 
We  advise  that  the  judgment  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.    Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 


[S.  F.  Ko.  8015.    Department  One. — ^November  28,  1904.] 

GBOEGE  W.  WITTMAN,  Respondent,  v.  POLICE  COURT 
OP  THE  CITY  AND  COUNTY  OP  SAN  FRANCISCO, 
and  GEORGE  H.  CABANISS,  Judge,  Appellant 

CntnoRABi — Obdkb  or  Poijoe  Judgb — Summoninq  or  Tbial  Jdbt  bt 
SHEBirr— lJuBisDicnoN — Waiyeb  or  Ebbob — Bbmeot  bt  AprmAL. — 
The  writ  of  certiorari  or  review  will  not  lie  to  annul  an  order 
of  a  judge  of  the  police  eonrt  of  the  city  and  eonnty  of  San  Fran- 
eiflco,  made  under  section  230  of  the  Code  of  Civil  Proeedure,  for 
the  summoning  of  a  trial  jury  by  the  sheriff  in  a  ease  of  mlade- 
meanor.  Such  order  was  within  the  jurisdiction  of  the  poliee  judge, 
and  if  any  error  was  involved  in  the  making  of  it  the  defendant 
might  waive  such  errors  and  if  it  was  not  waived  he  had  an  ade- 
quate remedy  by  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  J.  Barrett,  for  Appellant 

P.  F.  Dunne,  and  J.  A.  Hosmer,  for  Respondent. 

GRAY,  C. — ^This  is  a  certiorari  proceeding  in  wideh  fbt 
trial  court  gave  the  plaintiff  judgment  annulling  an  order  of 
defendant  which  directed  the  sheriif  of  the  said  eity  and 
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county  to  smnmon  forty  jurors  for  the  trial  of  the  plaintiff 
on  a  charge  of  misdemeanor  then  regalarly  pending  before 
the  defendant  police  court  The  defendant  appeals  from  the 
judgment. 

The  writ  of  certiorari,  otherwise  denominated  the  writ  of 
review,  is  an  extraordinary  remedy,  and  lies  only  ''when  an 
inferior  tribtmal,  board,  or  officer,  exercising  judicial  func- 
tions, hoi  exceeded  the  JMrisdiction  of  such  tribunal,  board,  or 
officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
court,  any  plain,  speedy,  and  adequate  remedy.''  (Ck)de  Civ. 
Proc.,  see.  1068.) 

It  is  provided  in  section  230  of  the  Code  of  Civil  Procedure 
as  follows:  ''When  jurors  are  required  in  any  of  the  justices' 
courts  or  in  any  police  or  other  inferior  court,  they  shall,  upon 
the  order  of  the  justice,  or  any  one  of  the  justices  where  there 
is  more  than  one,  or  of  the  judge  thereof,  be  summoned  by 
the  sheriff,  constable,  marshal,  or  policeman  of  the  jurisdic- 
tion." In  the  regular  course  of  the  misdemeanor  case  pend- 
ing before  the  herein  defendant  police  court,  the  defendant 
therein  having  demanded  a  jury,  it  became  necessary  for  the 
judge  of  said  court  to  construe  said  section  230  for  the  pur- 
pose of  determining  whether  it  gave  him  any  discretion  as  to 
which  of  the  officers  mentioned  the  venire  should  be  directed. 
He  se^ns  to  have  concluded  that  it  did  give  him  a  discretion, 
and  exercised  that  discretion  in  favor  of  the  sheriff.  The 
coDstruction  of  the  section  and  the  issuance  of  the  venire  were 
not  only  matters  within  the  jurisdiction  of  the  police  judge,  but 
were  absolutely  necessary  to  the  further  progress  of  a  case  in 
which  it  is  admitted  that  the  police  court  had  jurisdiction  of 
the  subject-matter  as  well  as  of  the  person  of  the  defendant 
To  what  officer  the  venire  should  run  was  a  question  that  it 
was  the  necessary  duty  of  the  police  judge  to  decide.  It  is  not 
necessary  for  us  to  say,  and  we  do  not  here  even  intend  to 
intimate,  whether  he  decided  the  question  correctly  in  direct- 
ing the  venire  to  the  sheriff.  If  he  decided  it  incorrectly,  it 
was  only  an  error  that  might  have  been  waived  without  in- 
validating any  subsequent  judgment  in  the  action,  and,  if  not 
waived,  it  might  also  have  been  reviewed  as  an  error  of  law  on 
appeal  from  any  judgment  that  might  have  followed.  It  may 
not  be  amiss  in  this  connection  to  say  that  there  is  nothing  in 
the  petition  for  this  writ  to  show  that  the  summoning  of  the 
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jury  by  the  sheriff  was  not  waived  or  oonsented  to  by  peti- 
tioner, but,  so  far  as  we  can  gather  from  the  petition,  the 
case  was  continued  from  time  to  time  after  the  jury  was  aom- 
moned,  and  it  is  not  shown  that  any  objection  was  made  in 
the  police  court  at  any  time  on  account  of  the  sheriff  having 
summoned  the  jury.  The  writ  should  have  been  refused  for 
the  dual  reason  that  the  order  of  which  the  annulment  was 
sought  was  clearly  a  matter  within  the  jurisdiction  of  the 
police  judge,  and  if  any  error  was  involved  in  the  making  of 
it,  the  defendant  in  the  action  had  an  adequate  remedy  by 
appeal.  {Bennett  V.Wallace,  43  CaL  25;  Valentine  v.  Police 
Court,  141  Cal.  615.) 

This  court  has  held  in  two  well-considered  cases  that  the 
denial  of  a  jury  altogether  in  a  misdemeanor  case  was  but  an 
error  of  law,  and  that  the  justice's  court  did  not  in  such 
denial  exceed  its  jurisdiction.  {Ex  parte  Miller,  82  Cal.  454; 
Powelson  v.  Lockwood,  82  Cal.  613.)  If  an  order  denying  a 
jury  trial  altogether  is  not  in  excess  of  jurisdiction,  it  is  diffi- 
cult to  see  how  an  order  merely  directing  what  officer  shall 
summon  persons  from  whom  to  select  a  jury  can  be  said  to  be 
in  excess  of  jurisdiction.  In  the  still  later  case  of  In  re  Fife, 
110  Cal.  8,  also  well  considered,  it  is  said:  ^^A  jury  may  be 
waived  in  any  civil  case,  and  it  is  not  cont^ided  by  any  one 
that  the  refusal  of  a  demand  for  a  jury  in  a  civil  case  affects 
the  jurisdiction,  or  is  anything  more  than  an  error;  and,  as  a 
jury  may,  under  the  constitution,  be  waived  ^in  all  criminal 
cases  not  amounting  to  a  felony,'  a  jury  is  not  a  necessary  con- 
stituent part  of  a  court  for  the  trial  of  a  misdemeanor,  and 
the  refusal  of  the  court  to  allow  a  jury  on  such  a  trial  is  mere 
error.  This  principle  will  be  found  to  be  established  by  the 
general  authorities;  but  as  it  has  been  definitely  declared  1^ 
decisions  of  this  court,  we  need  look  no  further." 

We  advise  that  the  judgment  be  reversed,  with  directions  to 
the  court  below  to  deny  the  petition  of  plaintiff  in  every  par- 
ticular. 

Harrison,  C,  and  Chipman,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  the  court  below  to  dsaj 
the  petition  of  plaintiff  in  every  particular. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 
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[8.  F.  No.  3104.    Department  One. — ^November  28,  1904.] 

LLOYD  C.  HABLOW  et  al.,  Respondents,  v.  STANDARD 
IMPROVEMENT  COMPANY,  Appellant. 

A.OTIOM  BT  Husband  and  Wins — ^Injury  to  Building — Joint  Owneb- 
SHip — ^Evidence — Motion  fob  Nonsuit. — In  an  action  by  a  hus- 
band and  wife  to  recover  damages  for  an  injury  to  their  building, 
where  issue  was  joined  upon  an  allegation  that  they  were  the  owners 
and  possessed  of  the  building  and  lot  upon  which  it  stood,  and 
there  was  no  evidence  as  to  the  reeord  titie  of  the  property,  testi- 
mony that  the  house  was  built  by  them,  and  that  they  had  occu- 
pied it  for  about  ten  years,  was  sufficient  evidence  of  joint  owner- 
ship to  justify  the  eourt  in  overruling  a  motion  for  nonsuit  for 
failure  to  prove  it. 

Id, — ^Tknangt  in  Common.— -Under  section  884  of  the  Code  of  Cbnl 
Procedure,  the  plaintiffs,  as  cotenants,  or  tenants  in  common,  are 
entitled  to  maintain  the  action. 

In. — ^Natdbb  of  Titlb — Oonstbuction  of  Code — Absence  of  Presump- 
tion.— Under  section  161  of  the  Civil  Code,  the  husband  and  wif^ 
may  hold  property  as  joint  tenants,  tenants  in  common,  or  as  com- 
munity property;  and  in  the  absence  of  any  evidence  as  to  the 
source  of  the  moneys  with  which  the  house  was  built,  or  of  the 
manner  in  which  the  property  was  acquired,  there  is  no  presump- 
tion that  it  was  community  property  or  the  separate  property  of 
either  spouse,  rather  than  it  was  held  by  them  in  joint  tenancy,  er 
tenancy  in  eommon. 

Ib.— INJUBT  THEOUOH   NSGUGENGE— CaBELESS   USE  OF  STEAM-BoLLBBt-- 

Maxim. — ^Where  it  appeared  that  the  injury  occurred  by  the  use 
of  a  steam-roller  by  the  defendant  in  street-work,  which  was  care- 
lessly allowed  to  run  against  the  building  of  plaintiffs  and  to  injure 
it  and  the  fences,  sidewalk,  shrubbery,  and  lawns  surrounding  it, 
the  manner  in  which  the  injury  was  caused  sufficiently  sustains 
the  finding  of  the  jury  that  it  was  through  the  negligence  of  the 
defendant.  The  case  is  one  in  which  the  maxim  Bes  ipsa  loquitur  is 
peculiarly  applicable. 

Ib. — Offsb  of  Defendant  to  Bxfaib  Injxtby — ^Pleading — Inadmissibi^ 
Evidence. — The  offer  on  the  part  of  defendant  to  show  that  forty- 
eight  hours  after  the  injury  it  offered  to  put  the  building  baek  in 
as  good  condition  as  it  was  before  or  to  defray  the  expense  thereof 
was  properly  refused,  where  there  was  no  issue  presented  by  the 
answer  that  the  cost  would  have  been  less  to  the  defendant  if  the 
repairs  were  made  by  it  rather  than  by  the  plaintiffs  or  their 
employees,  and  there  was  no  showing  to  that  effect. 

Itori — ^Inapplicable  Bule. — The  rule  which  obtains  in  actions  for  dam- 
ages for  breach  of  contract,  that  it  is  the  duty  of  the  injured, 
if  within  his  power  to  protect  himself  against  any  increase  of  dam- 
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age  that  may  aeerne  after  the  breach,  has  no  application  where  the 
damage  to  the  premises  of  the  plaintiffs  through  the  n^Hgenee  of 
the  defendant  is  complete  at  the  time  of  the  injnry. 

iDw—lNSTBUcnoNs— Prompt  Bepaibs— Ghanob  of  Bbstdsnob  Arm 
Suit. — ^Where  the  jnrj  were  instnieted  that  if  plaintiffs  eoold  have 
prevented  anj  loss  hj  prompt  repairs  thej  were  bound  to  do  so, 
and  that  they  could  onlj  recover  for  actual  damage  suffered  l^  them 
prior  to  the  commencement  of  the  aetion,  it  is  not  to  be  presomed 
that  the  jury  included  in  their  verdict  any  damage  by  reason  of  de- 
lay in  repairing  the  house,  or  any  expense  incurred  by  removal  from 
the  house  after  the  action  was  eommenced. 

Id, — ExTBNT  or  Damages — Sufpobt  or  Ybbdiot. — ^Where  there  was 
evidence  tending  to  show  that  the  amount  of  damages  was  greater 
than  that  awarded  to  the  jury,  and  it  was  apparent  that  the  perma- 
nent injury  to  the  building,  by  displacing  it  from  its  foundations, 
breaking  its  chimneys,  and  destroying  its  plastering,  is  a  greater 
damage  than  the  mere  cost  of  patching  it  up  so  as  to  make  it 
serviceable,  the  verdict  as  to  the  amount  of  damages  was  sufficiently 
supported,  notwithstanding  evidence  for  the  defendant  that  a  por- 
tion of  the  damage  could  be  repaired  for  less  than  the  amount  of 
the  verdict. 

APPEAL  from  a  judgment  o£  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial  S.  P. 
Hall,  Judge. 

The  facts  are  stated  in  the  opinion. 

D.  H.  Whittemore,  for  Appellant. 

The  verdict  was  excessive  under  the  evidence  as  to  the  cost 
of  repairs.  {Sloan  v.  Southern  California  Ry.  Co.,  Ill  CaL 
668.)  Testimony  to  show  that  if  the  plaintiffs  had  accepted 
defendant's  offer  the  plaintiffs  would  not  have  suffered  so 
much  damage  was  proper.  {Parsons  v.  Sutton,  66  N.  Y.  92; 
Beymer  v.  McBride,  37  Iowa,  114;  Dent  v.  Dunn,  3  Camp. 
296.)  The  evidence  failed  to  prove  a  joint  ownership,  and  the 
motion  for  a  nonsuit  should  have  been  granted.  {McCord 
V.  Seale,  56  Cal.  262;  Weinreich  v.  Johnston,  78  CaL  254; 
Mott  V.  Smith,  16  Cal.  557;  Barrett  v.  Tewksbury,  18  CaL 
334.)  There  was  no  proof  of  negligence.  {Bowe  r.  8uek, 
134  CaL  573.) 

Chapman  ft  Clift,  and  W.  H.  O'Brien,  for  BeBpoadenta. 

The  verdict  for  damages  was  not  ezcessive  as  matter  of 
law,  and  must  be  sustained  under  the  evidence.     (Aldrieh 
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Y.  Palmer,  24  Cal.  513 ;  Boyce  y.  California  Stage  Co.,  25  Cal. 
460;  Wheaion  y.  North  Beach  etc.  B.  B.  Co.,  36  Cal.  590; 
Lee  y.  Southern  Pacific  B.  B.  Co.,  101  Cal.  118;  Eowland  v. 
Oakland  St.  By.  Co.,  110  Cal.  513;  Tedford  y.  Los  Angeles 
etc.  Co.,  134  CaL  76;  Mize  y.  Hearst,  130  CaL  630;  BusseU 
Y.  Dennison,  45  CaL  337.)  The  refusal  of  the  nonsuit  was 
correct  (Mott  v.  Smith,  16  Cal.  557;  Ferris  y.  Baker,  127 
CaL  522.)  Negligence  was  presumed  from  the  nature  of  the 
injury.     {Judson  y.  Oiant  Powder  Co.,  107  Cal.  549.*) 

HARBISON,  C— The  plaintifEs  seek  by  this  action  to  re- 
coyer  from  the  defendant  damages  sustained  by  them  through 
its  n^ligenee.  It  is  alleged  in  the  complaint  that  on  August 
13,  1900,  the  defendant  was  engaged  in  doing  certain  street- 
work  on  Kennedy  Street,  in  the  city  of  Oakland,  in  front  of 
the  residence  of  the  plaintiffs,  making  use  therefor  of  a 
steam-roller,  and  that  while  so  engaged  the  roller,  by  reason 
of  the  negligence  and  carelessness  of  the  persons  managing 
the  same,  ran  against  the  building  of  the  plainti£b  and  in- 
jured it,  and  the  fences,  sidewalk,  shrubbery,  and  lawns  sur- 
rounding it,  to  their  damage  in  the  sum  of  two  thousand 
dollars.  The  cause  was  tried  by  a  jury  and  a  yerdict  rendered 
in  f ayor  of  the  plaintiffs  for  one  thousand  dollars.  From  the 
judgment  entered  thereon  and  from  an  order  denying  a  new 
trial  the  defendant  has  appealed. 

At  the  close  of  the  plaintiffs'  case  the  defendant  moyed 
for  a  nonsuit  upon  the  ground  that  they  had  failed  to  es- 
tablish a  joint  ownership  of  the  premises.  The  motion  was 
denied,  and  this  ruling  is  now  assigned  by  the  appellant  as 
error. 

It  is  alleged  in  the  complaint  that  at  the  time  of  the  occur- 
renee  the  plaintiffs  were,  and  still  are,  husband  and  wife,  and 
the  owners  of  and  possessed  of  the  building  and  lot  upon 
which  it  stood,  and  this  allegation  was  denied  in  the  answer. 
There  was  no  eyidence  as  to  the  record  title  of  the  properly, 
or  that  it  had  eyer  been  conyeyed  to  the  plaintiffs,  or  either 
of  them,  but  there  was  testimony  that  the  house  was  built  by 
them,  and  that  th^  had  occupied  it  for  about  ten  years.  The 
testimony  of  Mrs.  Harlow  that  she  and  her  husband  had  the 
house  bailt  was  sofSeient  eyidence  of  their  joint  ownership  to 


148   Am.   St.   Bep.    146. 


Digitized  by  VjOOQIC 


480         Hablow  v.  Standard  Improvement  Co.      [145  CaL 


justify  the  ruling  of  the  court  Under  section  161  of  the  Civil 
Code  the  husband  and  wife  may  hold  property  as  joint  ten- 
ants, tenants  in  common  or  as  community  property;  and  in 
the  absence  of  any  evidence  of  the  source  of  the  moneys  with 
which  the  house  was  built,  or  of  the  manner  in  which  the  prop- 
erty was  acquired,  there  is  no  presumption  that  it  was  com- 
munity property,  or  the  separate  property  of  either  spouse, 
rather  than  that  it  was  held  by  them  in  joint  tenancy,  or  as 
tenants  in  common.  (See  Wagoner  v.  SUva,  139  Cal.  559.) 
Under  section  384  of  the  Code  of  Civil  Procedure,  plaintiffs, 
as  cotenants  or  tenants  in  common,  are  entitled  to  maintain 
the  action. 

The  manner  in  which  it  appeared  that  the  injury  was 
caused  sufSciently  sustains  the  &iding  of  the  juiy  that  it 
was  through  the  negligence  of  the  defendant.  {Judson  v. 
Oiant  Powder  Co.,  107  Cal.  549.*)  The  case  is  one  in  which 
the  maxim  Res  ipsa  loquitur  is  peculiarly  applicable. 

The  offer  on  the  part  of  the  defendant  to  show  that  forty- 
eight  hours  after  the  injury  it  offered  to  put  the  building 
back  in  as  good  condition  as  it  was  before,  or  to  defray  the 
expense  thereof,  was  properly  refused.  The  only  issues  pre- 
sented for  trial  by  its  answer  were  the  plaintiffs'  ownership 
of  the  property,  the  negligence  of  the  defendant  in  causing 
the  injury,  and  the  amount  of  damage  done  to  the  property. 
The  trial  was  chiefly  occupied  with  the  latter  issue,  upon 
which  a  large  amount  of  testimony  was  given  by  each  of  the 
parties  to  the  action,  and  the  amount  of  the  damage  was  deter- 
mined by  the  verdict  of  the  jury.  The  amount  of  the  damage 
sustained  by  the  property  was  the  same,  irrespective  of  the 
person  by  whom  the  repairs  should  be  made,  and  there  is  no 
averment  in  the  answer,  nor  did  the  defendant  offer  to  show 
at  the  trial,  nor  does  it  now  claim,  that  the  repairs  could  hav<) 
been  made  by  it  at  any  less  cost  than  if  made  by  the  plaintiffs, 
or  by  whomsoever  they  might  employ.  The  rule  which  ob- 
tains in  an  action  for  damages  arising  out  of  the  breach  of  a 
contract  that  it  is  the  duty  of  the  injured  party,  if  within  his 
power,  to  protect  himself  against  any  increase  of  damage  that 
may  accrue  after  the  breach,  has  no  application  under  the 
facts  of  the  present  casd.  Here  the  damage  was  complete  at 
the  time  of  the  injury,  and  before  the  offer  of  defendant,  and 


1  48  Am.  St  Rep.  146. 
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in  the  absence  of  any  showing  to  the  contrary  the  cost  of  the 
repairs  wonld  be  the  same  whether  made  by  the  defendant  or 
the  plaintiffs.  If  for  any  reason  the  cost  would  have  been 
less  to  the  defendant^  that  was  a  matter  for  special  defense 
which  shonld  have  been  pleaded  as  well  as  made  known  to 
the  plaintifh  at  the  time  of  the  offer.  The  jury  were,  more- 
over, instructed  that  if  it  was  shown  that  the  plaintiffs  could 
have  prevented  any  part  of  the  loss  by  prompt  repairs  they 
were  bound  to  do  so. 

The  injury  to  the  house  was  committed  August  13th.  Mrs. 
Harlow  testified  that  they  did  not  remove  from  the  house  until 
September  21st.  The  present  action  was  commenced  Sep- 
tember 20th,  and  the  court  instructed  the  jury  that  the  plain- 
tiffs could  only  recover  the  actual  damage  suffered  by  them 
prior  to  the  time  that  the  action  was  commenced.  This  was, 
in  effect,  an  instruction  that  they  were  not  entitled  to  re- 
cover for  any  damage  sustained  by  reason  of  being  compelled 
to  seek  a  new  residence.  Under  these  instructions  it  is  not 
to  be  assumed  that  the  jury  included  in  their  verdict  any 
damage  sustained  by  reason  of  any  delay  in  repairing  the 
house. 

It  eannot  be  held  that  the  verdict  was  excessive,  or  unsus- 
tained  by  the  evidence.  It  was  shown  that  the  cement  walk 
had  been  broken  up,  the  fence  in  front  of  the  house  de- 
molished, the  lawn  and  shrubbery  destroyed,  the  house  itself 
struck  by  the  roller  with  such  force  that  it  was  displaced  from 
its  position  upon  its  foundations  and  permanently  injured. 
Testimony  was  given  by  several  experts  that  the  amount  of 
damage  was  greater  than  that  awarded  by  the  jury,  and 
although  it  was  shown  on  the  part  of  the  defendant  that  a 
portion  of  this  damage  could  be  repaired  for  less  than  the 
amount  of  the  verdict,  the  jury  were  at  liberty  to  consider — 
what  is  apparent  to  any  one — ^that  the  permanent  injury  to 
the  building,  by  displacing  it  from  its  foundations,  breaking 
its  chimneys,  and  destroying  the  plastering,  is  a  greater  dam- 
age than  the  mere  cost  of  patching  it  up  so  as  to  make  it 
serviceable. 

The  judgment  and  order  denying  a  new  trial  should  be 
affirmed. 

Gray,  C,  and  CJooper,  CL,  concurred. 

CXLV.  OiO.— 31 
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For  fhe  reaaons  giTen  in  fhe  foregoing  opinion  the  jndg- 
ment  and  <^er  denying  a  new  trial  are  affirmed. 

Yan  Dyke,  J.,  AngeUotti,  J^  Shaw^  J. 


[S.    F.   No.   8087.    Departmmit   One. — ^Koy«mber   88,   ItOi.] 

NORA  HELEN  GEETRUDB  O'NEILL  MUBPHY,  etc., 
Bespondent,  v.  BEBTBAM  SAMUEL  JOSEPH  FIN- 
NISTON  O'NEILL  MUBPHT,  AppeUant 

AonoM  UPOH  FoanoN  Jthmmsnt— Plkadino— JuaisDionoM  or  ToMMsmx 
Ooutat — ^AsaiNGi  or  Ducubbxb. — In  an  action  upon  a  foreign  jndg- 
ment  in  KTigliA  money,  made  and  entered  in  the  Qneen't  Beneh 
division  of  the  high  eoor^  of  jnitiee  of  the  supreme  eonrt  of  judiea- 
tore  in  England,  a  complaint  averring  that  said  eonrt  ''had  jnria- 
dietion  of  the  sabjeet-matter  of  said  aetion  and  of  the  parties 
thereto,"  and  that  said  judgment  ''was  duly  given,  made,  and  en- 
tered'' in  and  by  said  eourt,  is  suffieiently  oertain,  in  the  absanee 
of  a  demurrer,  on  the  subjeet  of  jurisdietion  in  the  English  eourt 

Id.— OiNBaAii  I^QCDiMea— JiTBisDionoN  Imtolvd).— Where  the  findings 
are  that  all  of  the  allegations  of  the  complaint  an  true,  th^  sof- 
ileiently  show  the  jurisdietion  of  the  court  in  which  the  judgment 
sued  on  was  rendered. 

Id.— Yaldx  or  Judombnt— Batb  or  iNTKaxsT—PBasuicpnoir.— Where 
the  complaint  alleged  the  value  of  the  English  judgment  in  lawful 
mone7  of  the  United  States,  and  alleged  that  it  was  wholly  unpaid, 
and  prayed  for  interest  thereon  at  the  rate  of  seven  per  eent  per 
annum  from  the  date  of  the  judgment,  the  eemplaint  is  sufficient 
as  to  the  value  of  the  judgment,  and  it  must  be  presumed  that  the 
law  of  England  as  to  interest  on  the  judgment  is  the  same  as  the 
law  of  this  state  in  the  absence  of  evidence  to  the  contraiy,  and 
the  interest  prayed  for  was  properly  allowed  in  eomputing  fhe 
aaount  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franciseo.  Thomaa  F.  Qrahaiq, 
Judge. 

The  facta  are  atated  in  the  opinion. 

Bishop  &  Wheder,  and  William  Biz,  for  AppeDani 

The  sufficiency  of  the  complaint  to  state  a  cause  of  action 
may  be  raised  upon  appeal  for  the  first  time.     (Holly  y. 
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Heiskea,  112  Cal.  174.)  Seetion  456  of  the  Code  of  CiTfl 
Prooednre  has  no  application  to  foreign  judgmenta,  and  the 
facta  ahonld  have  been  atated  to  show  jorisdietion  of  the 
foreign  oonrt  (Holluter  y.  HoUister,  10  How.  Pr.  539; 
MeLamghUn  r.  Nichols,  18  Abb.  Pr.  244.)  There  ia  no  law 
of  California  allowing  interest  on  foreign  jndgmentL  {Oav- 
0nderyr.€hUld,4LGaL  260.) 

Elliott  McAllister,  and  Frank  H.  Powers,  for  Respondent 

The  complaint  was  sufficient  to  Aow  the  jurisdiction  of 
the  English  conrL  (Dare  r.  Tkornburgh,  90  Cal.  64.^)  Legal 
interest  is  allowable  not  only  on  jadgments  in  this  state,  bnt 
also  for  breach  of  any  obligation  to  pay  money  only.  (Cir. 
Code,  sec  8802.)  The  laws  of  England  are  presumed  to  be 
the  same  as  onzs,  until  proof  of  the  contrary  is  shown,  (nick- 
man  V.  Alpaugh,  21  CaL  227;  Hill  y.  Origshy,  32  Cal.  56,  60; 
Brawn  v.  8im  Francisco  Gas  Co.,  58  Cal.  427,  4SSf  Marsters 
y.  Lash,  61  CaL  622,  624;  Loaiza  r.  Superior  Court,  86  CaL 
11,  80,-*  Wickersham  y.  Johnston,  104  CaL  407,  411.^) 

GRAY,  G. — ^The  action  is  based  upon  a  judgment  made 
and  entered  in  f ayor  of  plaintiff  against  defendant  in  ttie 
Queen's  Bench  diyision  of  the  high  court  of  justioe  of  the 
supreme  court  of  judicature  in  England  on  the  deyenth 
day  of  Noyember,  1898,  for  the  sum  of  one  thousand  four 
hundred  and  fifty-four  pounds  and  four  shillings.  The 
plaintiff  obtained  judgment,  from  which  the  defendant  ap- 
pealed. 

1.  There  was  no  demurrer  to  the  amended  eomplaint  The 
appellant  attacks  it  howeyer  upon  the  ground  that  it  fails  to 
state  facts  constituting'  a  cause  of  action,  in  that  it  contains 
no  facts  showing  that  the  English  court  had  jurisdiction  of 
the  subject-matter  of  the  action  or  of  the  person  of  the  do- 
f endant  The  complaint  contains  the  following  allegations  in 
this  behalf:  ''That  said  Queen's  Bench  diyision  of  said  high 
court  of  justice  had  jurisdiction  of  the  subject-matter  of  said 
action  and  of  the  parties  thereto."  It  also  ayers  tiiiat  said 
judgment  ''was  duly  giyen,  made,  and  entered  in  and  by" 
said  court    Certainly,  in  the  absence  of  a  demurrer,  thia  was 

1 25  Am.  St.  Bep.  100.  *  20  Am.  St.  Rep.  197. 

IM  Am.  Dee.  421.  4  43  Am.  St.  Bep.  lia. 
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sufficient  <m  the  sabject  of  jurisdiction  in  the  Ting^wli  oonrt 
{Dore  ▼.  Thomhurgh,  90  Cal.  64.^) 

The  findings  are,  that  all  the  allegations  of  the  complaint 
are  tme,  and  hence  the  findings  also  snfficientiy  show  the 
jurisdiction  of  the  oonrt  in  which  the  judgment  here  saed 
on  was  rendered. 

2.  The  all^ation  of  the  complaint  as  to  the  yalne  of  the 
judgment  is:  "That  upon  said  eleventh  day  of  November, 
A.  D.  1898  (the  date  of  the  English  judgment),  the  value  of 
said  judgment  ...  in  lawful  money  of  the  United  States  of 
America  was,  to  wit,  seven  thousand  and  fifty-five  dollars." 
The  complaint  also  alleged  that  no  part  of  said  judgment  had 
been  paid,  and  that  the  judgment  remained  "wholly  unpaid 
and  in  full  force  and  effect." 

The  law  of  England  on  the  question  of  interest,  as  on  every 
other  question,  will,  in  the  absence  of  any  showing  to  the 
contrary,  be  presumed  to  be  the  same  as  the  law  of  this  state. 
(Wickersham  v.  Johnston,  104  Cal.  407,  at  p.  411.*)  The 
judgment  being  of  a  given  value  when  rendered,  is  presumed 
to  have  drawn  interest  at  the  rate  of  seven  per  cent,  and 
nothing  having  been  paid  on  it,  the  value  of  the  judgment  at 
the  date  of  the  commencement  of  this  action,  as  well  as  at  the 
date  of  the  judgment  herein,  was  a  mere  matter  of  figures, 
to  be  calculated  with  mathematical  certainty  from  the  alle- 
gations of  the  complaint.  The  prayer  of  the  complaint  was 
for  $7,055,  together  with  interest  thereon  at  the  rate  of  seven 
per  cent  per  annum  from  said  11th  of  November,  1898,  the 
date  of  the  English  judgment  The  complaint  was  entirely 
sufficient  as  to  allegations  of  value  of  the  judgment,  and  the 
findings  following  it  were  also  entirely  sufficient  and  fully 
support  the  conclusions  of  law  and  the  judgment  herein  for 
$8,284.13,  which  judgment  was  properly  calculated  from  the 
figures  and  allegations  of  the  complaint,  all  of  which  were 
found  to  be  true. 

We  advise  that  the  judgment  be  affirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  Ibe  judg- 
ment is  affirmed.    Angellotti,  J.,  Shaw,  J.,  Van  Pyke^  J. 

125  Am.  St.  Bep.  100.  S43  Am.  St  Bop.  lU. 
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[a  T.  Ko.  8028.    Depmrtment  One.— November  80,  1901] 

MAEY      S.    ROHEBACHBR,    AppeUant    ▼,    JOHN    E. 
AITEEN,  and  J.  C.  CULLEN,  Respondents. 

AonoN  90  Cahckl  Hon — Oohsidekation — ^Findiko — ^PBCsuMPnoifs. — 
In  an  action  to  eaneel  a  pramiflsoiy  note  for  alleged  want  of  eon- 
■Iderationy  the  note  mnst  be  presumed  to  have  been  exeeuted  for  a 
•ofBeient  eonsiderationy  and  where  the  court  found  that  there  was 
a  good  and  soffieient  eonsideratton  therefor  moving  from  the  pajee 
to  the  plaintiff,  all  presnmptioiia  are  in  favor  of  the  finding  of  the 
eourt. 

iDb — ^Non  warn  8hobta<3b  in  Estate  op  Deceased  Pesson — ^Dismissal 
OP  Pbocixding  Against  SxiBviyiNO  Execdtob.— Where  the  note  of 
the  plaintiif,  payable  in  six  months,  was  exeeuted  to  the  defendant 
as  assignee  of  a  three-fourths  interest  in  the  estate  of  a  deeeased 
person,  of  which  plaintiff's  deeeased  husband  and  a  surviving 
exeeutor  were  eo-exeeutors,  in  settlement  of  a  shortage  in  the  estate 
on  the  part  of  plaintiff's  husband  as  executor,  and  in  consideration 
of  the  dismissal  of  a  proceeding  legally  instituted  bj  the  assignors 
of  the  payee,  as  heirs,  to  suspend  the  powers  of  the  surviving  execu- 
tor, and  to  revoke  hii  letters,  such  dismissal,  after  a  foil  investi- 
gation of  an  the  facts  by  plaintiff's  attorn^,  was  a  snfi^ent 
oonsideration  for  the  note. 

Id* — OoMFBoioss  Agbxbmxnt^  bt  LmoANTS  F.vvoRSD. — ^Where  a  legal 
proceeding  has  been  instituted,  and  the  parties,  after  investigation, 
in  the  absence  of  fraud,  make  a  compromise  agreement,  on  account 
of  which  the  proceedings  are  dismissed,  the  dismissal  is  a  con- 
sideration  for  the  agreement,  which  cannot  afterwards  be  made  to 
depend  upon  the  question  whether  or  not  the  party  could  have  pre- 
vailed in  the  proceeding.  Such  agreements,  in  the  absence  of  fraud, 
are  favored  and  sustained  Yj  the  courts,  because  they  pat  an  end 
to  litigation  and  tend  to  produce  peace  and  good-wilL 

la.— Duty  op  Plaintipp  to  Pespobm  AaLEsioMT— <^kx)D  Faith  and 
HONSSTT. — It  appearing  that  plaintiff,  having  faith  in  her  attorney, 
and  wishing  to  save  the  reputation  of  her  deceased  husband,  made 
the  agreement  and  signed  the  note,  under  the  circumstances  of  the 
ease  good  faith  and  honesty  require  that  plaintiff  should  kbep  the 
agreement  she  has  made. 

In.— Pbisxntation  op  Claim  Unnecessabt— Personal  OBLittATio.'<r.— 
It  was  not  necessary  for  the  defendants  to  have  presented  any 
elaim  against  the  estate  of  the  deceased  husband  of  the  plaintiff 
for  his  shortage  as  executor,  the  claim  having  been  settled  by  the 
personal  obligation  of  the  plaintiff.  If  she  desired  the  estate  of  her 
deceased  husband  to  be  alone  responsible,  she  should  have  taken 
that  position  before  she  signed  the  note. 
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APPEAL  from  a  judgment  of  the  Superior  (kmrt  of  tbb 
City  and  County  of  San  Franeboo.    IC  0.  Slosa^  Judge. 

The  f aete  are  stated  in  tiie  opinion. 

Beddy,  Campbdl  &  Metson,  and  Campbell^  Metson  &  Camp- 
heUf  far  Appellant 

The  note  was  without  eonsideration,  haying  been  executed 
solely  on  aeopunt  of  her  husband's  shortage.  {Chaffee  ▼. 
Browne,  109  CaL  211.)  The  surviving  executor  was  not  liable 
for  the  deceased  executor's  shortage,  in  which  he  took  no 
part  (Abaa  v.  Burnett,  83  Cal.  658,  667;  In  re  Sanderson, 
74  Cal.  199,  211;  In  re  Osbom,  87  CaL  1,  5;  Douglass  v.  Sat- 
terlee,  11  Johns.  16,  21;  White  v.  BuUock,  20  Barb.  91;  Davis 
V.  Walford,  2  Ind.  88;  CaU  v.  Ewing,  1  Blackf.  301;  Bay  v. 
Doughty,  4  Blackf.  115;  O'NedU  v.  Herbert,  1  McMulL  Bq. 
495.) 

John  B.  Aitken,  for  Bespondents. 

The  note  was  supported  by  the  agreement  of  compromise 
and  settlement,  and  the  dimmssal  of  the  case  against  the  sur- 
viving executor,  without  regard  to  whether  it  was  ultimately 
maintainable  or  not  (Beach  on  Contracts^  sees.  175,  177; 
Clark  V.  TumbuU,  47  N.  J.  L.  265;*;  Longridge  v.  DorviUe, 
5  Bam.  &  Aid.  117;  Edwards  v.  Baugh,  11  Mees.  &  W.  639; 
Cooper  V.  Parker,  14  Com.  B.  118 ;  Morey  v.  Town  of  New  fane, 
8  Barb.  645;  Sigsworth  v.  Coulter,  18  IlL  204;  Grandin  v. 
Orandin,  49  N.  J.  L.  508,  510  ;2  Stewart  v.  Ahrenfeldt,  4 
Denio,  189;  Moon  v.  Martin,  122  Ind.  211;  Wharton  on  Con- 
tracts, sec  533;  BoUin  v.  Metcalf,  6  Wyo.  1;*  Hale  v.  Akers, 
69  Cal.  160;  McClure  v.  McClure,  100  Cal.  339;  Bank  of  Com- 
merce V.  Scofield,  126  CaL  156;  Chahoon  v.  HtMenback,  16 
Serg.  &  B.  425;^  Peirce  v.  New  Orleans  etc.  Co.,  9  La.  397,-" 
Smith  V.  Farra,  21  Or.  405;  Fisher  v.  Maty,  2  Bibb.  44&«) 

COOPEB,  C. — ^This  action  was  brou^t  to  obtain  the  can- 
cellation of  a  promissory  note  upon  the  ground  that  the  maker 
had  received  no  consideration  therefor  and  to  enjoin  the 
holder  from  attempting  to  realize  upon  certain  shares  of  stock 


1 64  Am.  Bep.  157.  4 16  Am.  Dm.  587. 

tec  Am.  Bep.  648.  129  Am.  Dee.  448. 

t71  Am.  St  Bep.  SaS.  6  5  Am.  Dee.  686. 
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pledged  to  him  as  Becority  for  said  note.  Upon  the  findings 
judgment  was  entered  for  def aidants,  and  this  appeal  is  from 
the  judgment  and  order  denying  plaintiff's  motion  for  a  new 
triaL 

The  ease  tamed  upon  the  question  as  to  whether  or  not 
there  was  a  good  and  sufficient  consideration  for  the  note. 
The  trial  court  found  that  ''there  was  a  good  and  sufficient 
consideration  therefor  moving  from  the  said  defendant,  John 
B.  Aitken,  to  the  said  plaintiff.''  The  promissory  note  is 
presumed  to  have  been  executed  for  a  sufficient  consideration, 
and  all  presumptions  are  in  favor  of  the  finding  of  the  court. 
We  are  of  the  opinion  that  the  evidence  supports  the  finding. 
Philip  Bohrbacher,  the  husband  of  plaintiff,  prior  to  his 
death,  had  been  a  joint  executor  with  one  Ehmann,  of  the 
will  and  estate  of  one  Merz.  After  his  death,  in  April,  1897, 
it  was  discovered  that  there  was  an  apparent  shortage  on  the 
part  of  deceased  in  the  funds  of  the  Merz  estate  of  about  five 
thousand  dollars. 

Defendant  Aitken  is  the  assignee  of  a  three-fourths  inter- 
est in  the  estate  of  Merz.  In  September,  1898,  two  of  the 
heirs  of  the  Merz  estate,  assignors  of  defendant  Aitken,  peti- 
tioned the  court  having  jurisdiction  to  suspend  the  powers  of 
the  surviving  executor,  Ehmann,  and  to  revoke  his  letters 
testam^itary,  and  thereupon  citation  was  issued  and  an  order 
made  ''temporarily  suspending  the  powers  of  the  executors 
of  said  estate  and  directing  said  executors  to  show  cause  on 
the  12th  day  of  September,  1898,  why  th^y  should  not  be 
removed  as  executors  of  said  estate." 

Pending  the  hearing  on  the  citation  Mr.  Louis  F.  Dunand, 
who  was  attorney  for  plaintiff  in  the  estate  of  her  deceased 
husband,  had  investigated  the  matter  of  the  shortage  in  the 
Merz  state,  and  had  been  engaged  in  negotiations  with  Mr. 
Asher,  the  attorn^  for  defendants,  as  to  said  shortage. 
Dunand  testified:  "She  examined  the  figures,  and  I  com- 
municated the  facts  to  Mrs.  Bohrbacher.  One  day  Emma 
Bohrbacher,  a  daughter,  stated  that  she  preferred  that  she, 
her  two  daughters  and  Mrs.  Bohrbacher  should  pay  the  money 
by  the  execution  of  this  note.  .  .  .  Mrs.  Bohrbacher  was  the 
executrix  of  her  husband's  estate.  .  .  .  The  lady  and  her 
child  wished  to  pay  the  obligation  of  their  father  to  the  es- 
tate of  Merz.  .  .  .  The  daughter  stated  that  she  did  not  want 
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her  papa  to  owe  any  money,  that  when  any  money  came  out 
of  her  father's  estate  she  would  be  willing  to  oontrib^te  her 
share  and  Mrs.  Bohrbacher  stated  that  she  would  see  the 
other  sisters  and  that  if  they  wished  to  contribute  she  would 
give  us  an  answer.  At  the  next  interview  they  were  per- 
fectly satisfied.  .  .  .  Our  conversations  were  with  reference 
to  settling  the  amount  of  the  deficit.  The  note  was  signed  four 
or  five  months  after  negotiations  had  been  commenced." 

Plaintiff  testified:  ^'I  signed  the  note  and  agreement  sub- 
mitted to  me.  It  was  claimed  that  there  was  a  shortage  in  the 
Merz  estate,  and  as  I  didn't  want  any  scandal,  or  anything,  I 
thought  if  I  got  anything  out  of  my  husband's  estate,  and  my 
daughters,  we  decided  to  settle  tiiiat  matter  rather  than  to 
have  any  scandal." 

Defendant  Aitken  testified.  "The  consideration  for  the 
note  was  the  dismissal  of  the  proceedings  against  Mr.  Paul 
Ehmann — the  waiving  of  the  claim  against  him.  The  con- 
sideration was  the  dismissal  of  the  citation  against  Ehmann." 

Plaintiff  was  represented  by  her  counsel  in  all  the  negotia- 
tions and  investigations  as  to  the  shortage  of  her  deceased 
husband  as  executor  of  the  Merz  estate.  She  consulted  her 
daughters  and  fully  investigated  the  matter.  After  such 
investigation,  and  with  the  consent  of  her  attorn^,  she 
executed  the  note  and  agreement  The  citation  against  the 
surviving  executor,  Ehmann,  was  thereupon  dismissed  and 
the  matter  regarded  as  settled.  The  defendants  changed  their 
position  upon  the  faith  of  the  note  and  agreement.  It  may 
be  that  now  they  would  be  unable  to  collect  from  the  co- 
executor.  Where  legal  proceedings  have  been  instituted,  and 
the  parties,  after  investigation,  in  the  absence  of  fraud,  make 
a  compromise  agreement,  and  the  proceedings  are  in  con- 
sideration thereof  dismissed,  the  dismissal  of  the  proceedings 
constitutes  a  consideration  for  the  agreement.  The  parties 
cannot  afterwards  make  the  agreement  depend  upon  the  ques- 
tion as  to  whether  or  not  the  party  could  have  prevailed  in 
such  proceeding.  If  so,  no  compromise  agreement  would  be 
valid.  Such  agreements,  in  the  absence  of  fraud,  are  favored 
and  sustained  by  the  courts,  because  they  put  an  end  to  liti- 
gation, and  tend  to  produce  peace  and  good-wilL  Plaintiff, 
havinr;  faith  in  her  attorney,  and  wishing  to  sustain  the  repu- 
tation of  her  decased  husband,  knowing  all  the  faets,  made 
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the  agreement  and  mgned  the  note.  Good-faith  and  honesty 
now  require  that  8he  keep  the  contract  she  has  made.  She 
made  the  contract  and  note  in  March,  1899.  She  did  not 
commence  this  action  until  September,  1899.  The  action  waa 
not  tried  until  May,  1901.  It  was  not  necessary  for  defend- 
ants to  have  presented  a  claim  against  the  estate  of  plaintiff's 
deceased  husband.  The  claim  was  settled  by  the  personal 
obligation  of  plaintiff.  If  she  desired  the  estate  of  her  de- 
ceased husband  alone  to  be  responsible,  she  should  have  taken 
that  position  before  she  signed  the  note.  The  principles  herein 
stated  have  been  applied  by  the  courts  in  many  caaes.  They 
were  applied  in  a  case  where  the  husband  died  leaving  a  note 
unpaid,  and  having  transferred  all  his  property  to  his  wife, 
who  in  turn  transferred  it  to  her  daughter,  and  the  mother 
and  daughter  gave  a  new  note  to  the  creditor  of  the  deceased 
husband  {Whelan  v.  Swain,  132  CaL  389),  and  where  a  note 
and  mortgage  had  been  executed  by  the  husband  and  wife, 
the  husband  died  and  the  claim  of  the  mortgagee  was  proven 
against  the  estate,  the  wife  and  children  executed  a  new  note 
and  mortgage  upon  the  same  property.  {Humboldt  Sav.  etc. 
8oc.  V.  Dowd,  137  CaL  408.)  It  was  there  said:  *'The  mort- 
gagors, after  executing  the  note  and  mortgage,  in  extension  of 
a  debt  which  was  a  legal  charge  ui>on  their  property,  will  not 
now  be  heard  to  say  that  their  act  was  without  consideration. 
If  their  sense  of  right  and  justice  does  not  impel  them  to  pay 
the  note  so  made  by  them,  the  court,  as  a  matter  of  law,  will 
compel  them  to  pay  it" 

In  Connecticut  Life  Ins.  Co,  v.  McCormick,  45  Cal.  580,  it 
was  held  that  a  mortgage  executed  by  a  married  woman  upon 
her  separate  prox)erty  to  secure  money  due  and  owing  by 
her  husband  was  valid.  In  the  late  case  of  Fanners'  etc. 
Bamk  v.  De  Shorb,  137  Cal.  693,  it  is  said:  **It  is  the  well- 
settled  rule  that  a  married  woman  may  mortgage  her  separate 
property  for  the  debt  of  her  husband."  (See,  further. 
Walker  v.  Dixon  Crucible  Co.,  47  N.  J.  Bq.  342;  McNuUy 
V.  Cooper,  3  Gill  &  J.  214;  Shipman  v.  Lord,  58  N.  J.  Eq. 
380.)  We  have  carefully  examined  the  case  of  Chaffee  v. 
Broume,  109  Cal.  211,  relied  upon  by  appellant,  and  are 
not  disposed  to  extend  its  doctrine  beyond  the  facts  therein 
stated,  though  it  is  not  in  conflict  with  what  is  here  decided. 
There  the  mortgage  was  given  by  a  married  woman  to  secure 
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the  pre-existing  debt  of  her  husband.  No  extension  of  time 
was  given,  and  nothing  was  given  up  or  surrendered.  ''The 
wife  received  nothing,  the  husband  received  nothing,  the 
creditor  parted  with  nothing."  (As  to  the  effect  of  Chaffee 
V.  Braume,  109  CaL  211,  see  McDonald  v.  Ba^nddll,  139  CaL 
252.)  In  this  case  the  creditor  parted  with  his  right  to  pnr- 
soe  the  proceedings  instituted  by  his  citation.  Six  months' 
time  was  given  by  reason  of  the  note.  The  plaintiff  kept  the 
question  as  to  her  husband's  shortage  in  his  capacity  as  trustee 
from  being  openly  investigated  in  such  proceeding. 
We  advise  that  the  judgment  and  order  be  afOrmed. 

Oray,  C,  and  Harrison,  C,  eoncurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke^  J. 


[8.  F.  No.  8086.    Bepartmoiit  One.— NoTomber  20,  1904.] 

ABNEB  DOBLB  COMPANY,  Appellant,   v.    KBTSTONB 
CONSOLIDATED  MINING  COMPANY,  Eespondent 

Appsal  iBOM  JuDOHXNT  UPON  Cboss-Cokpz.aini'— Absinob  OP  Bvimiiai 
▲HD  ExoxpnoNs— PBBSUMPnoNS.— Upon  appeal  fay  the  plaintiir 
from  a  judgment  rendered  in  favor  of  defendant  upon  its  eroas- 
eomplainty  where  the  xeeord  does  not  contain  the  evidenee,  and 
shows  no  objections  or  exoeptions  to  evidence,  all  intendments  af« 
in  favor  of  the  judgment,  and  it  must  be  presumed  that  i^Bi^tfiit 
evidence  was  introduced  to  justify  the  findings  and  jndgment. 

To. — Yaxlaxcm  BsrwxBN  GBoss-OoMPULnrT  iND  Fan>mes— Odbs  op 
DxPEOT  BT  DscnsiON — ^Waiver  op  OBjxonoM— PusuicPnoN.— 
Where  the  eross-eomplaint  claimed  damages  in  a  specified  sum  for 
breach  of  a  contraet  with  plaintiff,  guaranteeing  the  effieieniT'  of  an 
air-compressor  which  plaintiff  altered,  and  which  was  nndered 
worthless  bj  the  alteration,  the  damage  alleged  being  for  the  value 
of  its  use  in  the  condition  in  which  it  was  before  the  alteration,  and 
the  court  found  c*  image  in  a  lees  sum  for  expense  incurred  bj  de* 
fendant  toward  making  the  alteration,  and  for  the  cost  of  restoring 
it  to  its  original  condition,  the  variance  and  defect  in  the  pleading 
must  be  deemed  cured  by  the  decision;  and  upon  an  appeal  from 
the  judgment,  without  the  evidence,  it  must  be  presumed  that  the 
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dammg6  found  wm  dn^  prored  at  the  trial,  and  that  objeetion  to 
tiie  efvideneo  <m  aaeonnt  of  the  Tarianee,  wUefa  might  ha^e  been 
remedied  hf  amendment  of  the  crow  complaint  ifaa  waived  hj  tiie 
plaintiff. 

IB^— NoK-PATHnrp  ov  Nona— DiraoT  nr  Caoss-OoicPLAnvT  8uppub» 
BT  AvBicxNTS  Of  PLAinnnr.— The  f  ailnre  of  the  eross-eomplaint 
to  aver  non-payment  of  notes  described  therein  is  not  fatal  nor 
ground  for  reyersal  of  the  judgment,  where  it  appears  from  plain- 
tiff's complaint  and  bill  of  partieolars,  a  copy  of  which  was  set 
forth  in  the  answer  of  defendant,  and  from  plaintiff's  answer  to 
the  erosB-compIaint,  that  such  notes  were  credited  as  paTments 
npon  plaintiff's  aeoonnty  without  anj  claim  of  anj  item  of  payment 
to  be  applied  upon  such  notes.  Defects  in  a  pleading  may  be  cored 
by  averments  in  the  pleading  of  the  opposite  party. 

APPEAL  from  a  jndgmait  of  the  Superior  Conrt  of  the 
City  and  Coimly  of  San  Francisco.  W.  B.  Daingerfield, 
Jndge. 

The  facts  are  stated  m  tiie  opinion  of  the  eonrt 

Jesse  W.  lilienthal,  and  Frohman  &  Jacobs,  for  Appellant 

Edward  Lyndki,  for  Respondent. 

VAN  DYEIE,  J.— The  plaintiff  corporation  sued  the  de- 
fendant corporation  for  the  sum  of  $1,527.29  as  a  balance 
due  for  work,  material,  and  money  which  it  famished  said 
defendant 

The  bill  of  particulars  furnished  by  the  plaintiff  to  the 
defendant  on  its  demand  showed  charges  amounting  to 
$8,094.27  and  credits  for  cash  and  allowances  of  $6,566.98, 
leaving  as  a  balance  the  amount  sued  for. 

In  the  answer  and  cross-complaint  filed  by  the  defendant 
it  is  claimed  tha^  the  charges  in  the  bill  of  particulars  aggre- 
gating $4,752.93  were  made  for  reconstructing  and  trana- 
forming  the  compressor  at  the  Keystone  Mine,  and  that  this 
amount  should  be  disallowed  because  the  plaintiff  did  not 
fulfill  its  contract  as  to  the  efficiency  which  the  compressor 
would  have  when  transformed,  as  guaranteed  by  plaintiff, 
and  its  alteration  had  rendered  the  compressor  worthless.  It 
was  further  claimed  by  the  defendant  that  the  four  promis- 
sory notes  given  by  said  defendant  to  the  plaintiff,  amounting 
to  fifty-two  hundred  dollars,  were  so  given  upon  a  written 
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agreement  that  they  would  be  applied  upon  the  amount  of 
goods  sold  and  to  be  sold  to  the  defendant  mining  oompany, 
and  if  they  should  overpay  the  amount  due  the  plaintiff  com- 
pany the  balance  was  to  be  repaid  to  the  defendant  company 
at  its  option,  and  the  defendant  alleges  that  these  notes  were 
negotiated  and  transferred  by  the  plaintiff  to  the  Anglo- 
Califomian  Bank,  Limited,  and  that  the  defendant  paid 
them,  except  seven  hundred  and  fifty  dollars,  which  it  was 
liable  for  and  would  be  compelled  to  pay.  Defendant  also 
claimed  that  it  had  been  damaged  to  the  extent  of  two  thou- 
sand dollars  by  being  deprived  of  the  use  of  a  compressor 
since  its  alteration,  and  in  said  amended  cross-complaint 
defendant  demanded  judgment  against  the  plaintiff  for 
$3,257.14,  with  legal  interest  thereon  from  May  14,  1895. 

In  its  decision  the  court  found  in  substance  that  the  trans- 
formation of  the  air-compressor  was  a  failure,  and  that  the 
plaintiff  did  not  in  any  particular  comply  with  its  contract 
in  that  regard,  and  that  defendant  advanced  to  plaintiff  three 
promissory  notes  amounting  to  four  thousand  dollars  on  the 
agreement  between  the  parties  that  the  notes  should  be  up- 
plied  in  payment  on  account  for  goods  sold  and  to  be  sold  to 
the  defendant,  and  in  the  event  that  they  overpaid  the  ac- 
count, the  balance  was  to  be  repaid  to  the  defendant  at  its 
option.  The  court  further  found  that  the  defendant  owed  the 
plaintiff  $3,375.09  for  goods  sold  and  delivered,  and  which 
were  not  connected  with  the  compressor  transaction,  and  that 
the  defendant  had  paid  and  advanced  to  the  plaintiff 
$6,566.85,  leaving  a  balance  due  defendant  of  $3,191.89, 
which  should  be  returned  by  plaintiff  by  virtue  of  the  agree- 
ment between  the  parties  already  referred  to,  and  that  the 
defendant  should  have  judgment  for  that  amount  with  inter- 
est at  the  legal  rate  from  May  14,  1895,  together  with  the 
further  sum  of  $1,046,  as  damages  sustained  by  the  defendant 
through  the  failure  of  the  plaintiff  to  perform  its  contract. 
On  these  findings  judgment  was  entered  accordingly  on  No- 
vember 23,  1899,  in  favor  of  the  defendant  and  against  the 
plaintiff  for  $5,203.89  and  costs. 

The  plaintiff  appealed  from  the  judgment  so  entered  De- 
eember  8,  1899,  upon  the  judgment-rolL  The  transcript 
thereof  was  filed  in  this  court  February  8,  1902.  Plaintiff's 
opening  brief  on  this  appeal  was  filed   April  15,  1902;  re- 
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spondent's  points  and  authorities  May  23,  1902,  and  appel- 
lant's reply  brief  June  23,  1902. 

In  the  i>ointB  and  authorities  on  behalf  of  appellant  the 
greater  portion  is  devoted  to  the  consideration  of  the  alleged 
error  in  awarding  judgment  to  the  defendant  in  excess  of  the 
amount  demanded  in  the  prayer  of  the  amended  cross-com- 
plaint The  prayer  was  for  judgment  in  the  sum  of  $3,257.14, 
with  legal  interest  thereon  since  May  14,  1895,  amounting  at 
the  date  of  the  entry  of  the  judgment  to  the  sum  of  $4,289.65, 
whereas  the  judgment  in  fact  as  entered  was  for  $5,203.89. 

By  a  supplement  to  the  transcript  herein,  filed  January  5, 
1903,  it  appears  that  after  the  entry  of  the  judgment  under 
consideration  the  plaintiff  moved  for  a  new  trial  in  the  court 
below,  whereupon  said  court,  upon  said  motion  coming  on  to 
be  heard,  granted  an  order  that,  unless  defendant  should  con- 
sent to  a  reduction  of  the  judgment  to  the  sum  of  $3,257.14, 
together  with  interest  thereon  at  the  rate  of  seven  per  cent 
-per  annum  from  May  14,  1895,  and  costs  of  suit,  a  new  trial 
would  be  granted,  and  that  defendant  thereupon  consented  to 
such  a  reduction,  and  accordingly  said  superior  court  made 
and  caused  to  be  entered  an  order  making  said  reduction  in 
the  judgment  theretofore  entered,  and  directing  the  clerk  of 
said  court  to  enter  said  reduction  in  the  judgment-book  and 
make  appropriate  reference  to  said  correction,  and  that  plain- 
tiff's motion  for  a  new  trial  was  thereupon  denied.  The  stipu- 
lation contained  in  said  supplement  to  the  transcript  shows 
that  the  said  reduction  was  thereupon  entered  in  tiie  judg- 
ment-book of  said  court  on  November  26,  1902,  and  on  De- 
cember 24, 1902,  plaintiff  filed  and  served  its  notice  of  appeal 
from  said  judgment  as  modified,  and  gave  an  undertaking  on 
appeal  in  due  form.  And  it  was  further  stipulated  that,  in 
order  to  avoid  the  necessity  of  printing  again  the  matter 
already  appearing  in  the  transcript  filed  on  appeal  from  the 
judgment  before  its  reduction,  that  said  transcript  might 
stand  for  the  transcript  on  appeal  from  the  judgment  as 
reduced,  together  with  the  matter  contained  in  the  stipulation, 
and  that  it  be  considered  together  with  the  briefs  already 
filed  and  the  oral  argument  which  counsel  might  desire  to 
make,  and  that,  as  the  superior  court  had  already  reduced  the 
judgment  to  the  amount  demanded  in  the  amended  cross- 
complaint  and  answer,  ^Hhe  appellant  withdraws  his  objeetioiQ 
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to  said  judgment  on  the  ground  that  it  exceeded  the  amount 
demanded  in  the  amended  cross-oomplaint  and  answer,  and 
which  said  objections  are  contained  in  points  I  and  n  of  its 
opening  brief,  and  no  objections  are  made  to  the  form  of  the 
order  or  manner  of  entry  of  the  same  reducing  said  judg- 
ment" 

Point  m  of  appellant's  brief  is  the  only  remaining  portion 
applicable  to  the  appeal  from  the  judgment  as  modified,  and 
this  is  based  upon  the  contention  that  the  amended  eross- 
complaint  furnishes  no  basis  for  the  judgment  It  is  objected 
on  the  part  of  appellant  that  there  is  a  variance  between  the 
finding  and  the  pleadings,  in  that  it  is  alleged  in  the  amended 
cross-complaint  that  the  defendant  was  damaged  in  the  sum 
of  two  thousand  dollars,  being  the  value  of  the  use  of  the 
air-compressor  in  the  condition  it  was  prior  to  the  making  of 
the  alteration  by  the  plaintiff,  whereas  the  finding  is,  that  bis 
damage  was  for  money  expended  for  railroad  freight,  costs 
of  hauling  material,  brick,  and  for  labor  used  in  transforming 
the  compressor,  and  for  the  cost  of  restoring  it  to  its  original 
condition.  Further,  it  is  claimed  that  there  is  no  averment  in 
the  amended  cross-complaint  of  the  nonpayment  of  the  sums 
of  money  claimed  to  be  due  defendant  from  plaintiff. 

There  is  no  bill  of  exceptions  or  statement  brought  up  in 
the  transcript  The  respondent  in  his  brief  states  that  a  bill 
of  exceptions  containing  the  testimony  and  part  of  the  docu- 
mentary evidence  given  at  the  trial — and  some  of  an  im- 
portant character  to  respondent — ^was  taken  away  from  the 
clerk's  office  by  the  plaintiff  in  October,  1899,  and  by  said 
plaintiff  claimed  to  have  been  lost.  However  that  may  be, 
there  is  nothing  now  before  the  court  showing  that  any  objec- 
tion or  exception  was  made  to  any  of  the  evidence  introduced 
at  the  trial,  and  we  must  presume,  therefore,  that  sufficient 
evidence  was  introduced  to  justify  the  findings  and  judgment, 
as  all  presumptions  and  intendments  are  in  favor  of  the  judg- 
ment ^'No  variance  between  the  allegation  in  a  pleading  and 
the  proof  is  to  be  deemed  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  it  appears  that 
a  party  has  been  so  mislead,  the  court  may  order  the  pleading 
to  be  amended,  upon  such  terms  as  may  be  just''  (Code  Civ. 
Proo.,  sea  469.)    ''No  judgment,  decision,  or  decree  shall  be 
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rerened  or  affected  by  reason  of  any  error,  mliog,  inatme- 
tion,  or  defect,  unless  it  shall  appear  from  the  record  that 
such  error,  ruling,  instruction,  or  defect  was  prejudicial,  and 
also  that  by  reason  of  such  error,  ruling,  instruction,  or  de- 
fect, the  said  party  complaining  or  appealing  sustained  and 
suffered  substantiid  injury,  and  that  a  different  result  would 
haye  been  probable  if  such  error,  ruling,  instruction,  or  de- 
feet  had  not  occurred  or  existed.  Thero  shall  be  no  pre- 
sumption that  error  is  prejudicial,  or  that  injury  was  done 
if  error  is  shown."  (Code  Civ.  Proc,  sec  475.)  ''It  is 
imfair  for  a  party  to  withhold  an  objection  founded  upon  a 
defect,  which,  if  pointed  out  in  time,  might  be  remedied,  un- 
til it  is  too  late  to  correct  the  defect,  therein  inducing  an 
opponent  to  rely  upon  his  pleading  as  sufficient  in  order  that 
he  may  have  a  fatal  objection.  Such  course  is  a  fraud  upon 
justice  and  prevents  a  fair  trial.  It  is  therefore  not  toler- 
ated."  (Greiss  v.  State  Investment  etc.  Co.,  98  Cal.  242.)  In 
Treanar  v.  Houghton,  103  CaL  54,  it  is  said:  ''That  the  omis- 
sion in  the  complaint  would  have  been  fatal  in  the  face  of  a 
spedal  demurrer  is  settled  by  the  cases  quoted  suptxt,  and  by 
many  others  to  which  we  might  refer.  The  question,  how- 
ever, IB,  Can  appellant  after  verdict  raise  the  question  here 
for  the  first  timet"  Then,  after  quoting  from  Chitty  on 
Pleading,  this  court  continues:  "The  difficulty  experienced 
in  many  cases  of  this  character  is  to  determine  whether  or  not 
the  omitted  fact  or  facts  wero  proven  at  the  triaL  In  the 
present  instance  we  are  met  with  no  difficulty  of  this  char- 
acter. The  cause  having  been  tried  by  the  court,  and  the  facts 
found,  it  appears  affirmatively  by  the  record  that  what  wss 
omitted  in  the  complaint  was  supplied  without  objection  at 
the  triaL"  And  the  same  may  be  said  in  reference  to  the 
case  at  bar,  as  already  stated.  In  Chitty  on  Pleading  (vol.  1, 
p.  705),  quoted  in  Tretmor  v.  Houghton,  the  rule  is  stated 
as  follows:  "The  second  mode  by  which  defects  in  pleading 
may  be  in  some  cases  aided,  is  by  intendment  after  verdict. 
The  doctrine  upon  this  subject  is  founded  upon  the  common 
law,  and  is  independent  of  any  statutory  enactments.  The 
general  principle  on  which  it  depends  appears  to  be  that 
whero  there  is  any  defect,  imperfection,  or  omission  in  any 
pleading,  whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue  joined 
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be  saeh  as  necessarily  required  on  the  trial  proof  of  the  facts 
•0  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would 
direct  the  jury  to  gire,  or  the  jury  would  have  given,  the 
verdict,  such  defect,  imperfection,  or  omission  is  cured  by 
verdict.  The  expression  cured  by  verdict  signifies  that  the 
court  will,  after  a  verdict,  presume  or  intend  that  the  par- 
ticular thing  which  appears  to  be  defectively  or  imperfectly 
stated  or  omitted  in  the  pleadings  was  duly  proven  at  the 
trial." 

If  the  portion  of  the  cross-complaint  relating  to  the  amount 
claimed  to  be  due  from  the  plaintiff  to  the  defendant  by 
reason  of  the  three  notes  executed  by  defendant  to  the  plain- 
tiff for  its  accommodation  is  defective  because  of  the  failure 
to  all^^  non-payment  of  the  amount  the  defendant  claims  to 
be  due,  that  defect  is  sufficiently  disposed  of  by  the  original 
complaint,  and  the  plaintiff's  answer  to  the  cross-complaint, 
taken  in  connection  with  the  copy  of  the  plaintiff's  aooount 
set  forth  in  the  defendant's  answer.  These  pleadings  show 
that  the  plaintiff  sues  for  a  balance  alleged  to  be  due  plaintiff 
on  an  account  which  includes  as  credits  to  the  defendant  the 
three  notes  referred  to,  they  being  credited  as  payments  on 
the  account;  that  th^  were  accepted  as  payments,  and  that 
the  plaintiff,  in  fact,  claims  that,  after  crediting  the  same, 
there  still  remained  due  plaintiff  the  balance  sued  for,  and 
does  not  claim  that  ik^e  should  have  been  any  items  in  the 
account  for  any  supposed  payment  of  the  amount  claimed  in 
the  cross-complaint;  in  other  words,  that  the  plaintiff  does 
not  really  claim  that  there  ever  was  any  such  payment  to  be 
denied  by  a  formal  allegation  of  non-payment  The  alleged 
error  is  therefore  without  substantial  merit,  and  would  hy 
no  means  justify  a  reversal  of  the  judgment.  It  is  a  familiar 
rule  that  defects  in  a  pleading  may  be  cured  by  averments  in 
the  pleadings  of  the  opposite  party.  {Vance  v.  Anderson, 
113  Cal.  536;  Daggett  v.  Oray,  110  CaL  172;  Schenck  v.  Hart^ 
ford  etc.  Im.  Co.,  71  CaL  28;  Cohen  v.  Knox,  90  CaL  266; 
Pomeroy  on  Remedies  and  Remedial  Rights,  see.  679.) 

The  judgment  as  modified  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  eoneurred. 
Hearing  in  Bank  denied. 
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[8.  T,  No.  8022.    Department  One. — ^November  30,  1904.] 

a  B.  KELLOGG,  Appellant,  v.  B.  E.  DE  B.  LOPEZ,  Be- 

■pondent. 

Aonov  UPON  Kon— Bzfinsb— Agoohmodatioh  op  Mabzb  tob  Patxi 
— ^Failubi  ow  Pboop—Etidsngb— Accommodation  toe  Cobfora- 
ixon. — In  an  aetion  on  a  note  which  was  taken  up  by  the  payee  at  a 
bank  to  which  it  was  indorsed,  and  which  was  assigned  by  the 
bank  to  the  plaintiff  by  the  direction  and  for  the  use  of  the  payee, 
a  defense  by  the  maker  that  he  signed  it  for  the  accommodation 
of  the  payee  wholly  failed  of  proof,  where  the  eridenee  showed 
that  the  maker,  payee,  and  indorser  of  the  note  were  stockholdeis 
in  a  corporation,  and  that  the  note  was  made  and  indorsed  for  tiie 
aeeommodation  of  the  corporation,  and  was  deHyered  to  the  eor- 
poiatlon  to  be  disconnted  for  its  nse^  aad  that  the  Eionej  ^««a 
leeesved  and  used  by  the  corporation. 

J»4  BUBCTYBHIP  JOB  OOBPORATIOK— FOBM  OW  INSRUMBNT  DlSBMiltltTySB 
-^CONnUBIT'lOK — ^BlQHTS  AND  QbUOATIONS  OP  SUXXTIKS  INTER  8b«. 

— Upon  the  facts  of  the  case  the  form  of  the  instrument  may  bo 
disregarded,  and  the  parties  to  the  note  are  to  be  regarded  as  mere 
sureties  for  the  corporation,  and  as  such  entitled  to  contribntioB 
from  each  other,  aad  each  surety  in  reference  to  the  others,  disre- 
garding their  common  relation  to  the  principal  debtor,  is  primary 
Habto  to  them  for  his  proportion  of  the  debt,  not  as  a  surety,  bat 
as  principal  debtor,  aad  his  suretyship  for  the  others  appBes  cinij 
to  the  balance. 

£».— HBPBNsa  op  Want  op  CX>nsidbatiom— Pboop  Only  m  Past. — T^ 
faeti  ia  the  case,  as  to  joint  suretyship  for  the  corporation,  though 
difllsring  materiaUy  from  the  facts  pleaded  under  the  defense  of 
acoommodation  for  the  payee,  were  admissible  under  the  defense  of 
want  of  consideratioii,  which  was  proved  only  in  part  as  respects 
the  suretyship  of  the  defendant  in  his  relations  to  the  payee  and 
indorser  as  eo-suretieB,  but  failed  in  part  as  to  his  own  primary 
liability  for  one-third  of  the  note  to  the  indorsee  of  the  bank  for 
tiie  use  of  the  payee  w)m>  took  up  the  note. 

1a4— AonoN  upon  Ezpbiss  Pbomisx  op  Makxb  op  Nots— Lbqal  CAU8B 
OP  AonoN  to  Extent  op  Consideration. — The  suit  brought  is  rot 
for  contribution  merely,  but  is  upon  the  eipress  promise  of  the 
defendant,  as  makew,  to  pay  the  note,  and  there  is  a  legal  cause 
of  aetion  in  such  case  to  tbe  extent  to  nUdi  tbeia  is  a  coasidsn- 
tion  for  the  note. 

APPEAL  from  an  order  of  the  Superior  Ccmrt  of  the  City 
and  County  of  San  Frandaco  denying  a  new  triaL  John 
Hunt,  Judge. 

QXLT.  Qio^-aa 
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The  fads  are  stated  in  the  opinion. 

Gtovin  MoNaby  for  AppeUant 

Chapman  ft  Clift»  and  Martin  SteyeDS,  for  Respondent 

SMITH,  0. — Suit  on  a  promissory  note  for  the  aom  of 
fifteen  hundred  dollars,  with  interest,  etc.  The  note  runs 
from  the  defendant  Lopez  to  H.  F.  Anderson  as  payee.  It 
was  indorsed  by  the  latter  to  the  Bank  of  British  Columbia; 
and  upon  payment  by  Anderson  was,  by  his  direction  and 
for  his  use,  assigned  by  the  bank  to  the  plaintiff.  The  defense 
set  up  in  the  answer  is  in  effect  that  the  note  was  signed  by 
Lopez  tcT  the  accommodation  of  Anderson,  and  that  it  was 
without  consideration.  The  verdict  and  judgment  was  for 
the  defendant.  The  appeal  is  by  the  plaintiff  from  an  order 
denying  his  motion  for  a  new  trial. 

The  principal  question  involved  in  the  case  is  as  to  the 
sufficiency  of  the  evidence  to  justify  the  verdict;  with  rela- 
tion to  which  the  defendant's  answer  may  be  regarded  as  set- 
ting up  two  defenses :  The  one,  that  he  signed  as  security  for 
Anderson  only  (Civ.  Code,  sec.  2832) ;  the  other,  that  there 
was  no  consideration  for  his  promise  (Civ.  Code,  see.  1550). 
These  defenses  are  in  effect  identical,  but  they  rest  on  differ- 
ent principles,  which  should  be  distinguished. 

With  regard  to  the  former,  there  was  no  evidence  in  the 
case  tending  to  show  that  Lopez  signed  the  note  for  the  ac- 
commodation of  Anderson.  But  the  facts  proven  by  the 
defendant  were,  merely:  That  Anderson  and  Lopez  and  one 
Stackpole  wei-e  stockholders  of  the  San  Mateo  Coursing  Asso- 
ciation, a  corporation,  and  made  and  indorsed  the  note  for 
the  accommodation  of  the  association;  that  this  was  done,  in 
pursuance  of  an  agreement  to  that  effect,  made  at  one  time 
and  as  part  of  one  transaction ;  that  the  note  was  then  deliv- 
ered to  an  agent  of  the  association  to  be  discounted  for  its 
use,  and  that  the  money  was  received  and  used  by  the  aaso- 
ciation.  Upon  this  state  of  facts  it  is  dear,  at  least  in  this 
state,  that  in  equity — ^where  ''the  form  of  the  instrument  may 
be  .  .  .  disregarded" — ^the  parties  to  the  note  are  to  be 
regarded  as  mere  sureties  of  the  association,  and  as  such 
entitled  to  contribution  from  each  other.  {Reyjiolds  v 
Wheeler,  10  Com.  B.,  N.  S.,  564;  McDonald  v.  Whitfield,  L.  E. 
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8  App.  Caa.  744-745;  Machado  ▼.  Femandeg,  74  CaL  362; 
Leeke  y.  Hancock,  76  CaL  127 ;  Civ.  Code,  aee.  2822.  And  see, 
alao,  Deering  y.  T?ie  Earl  of  Winchelsen,  2  Bos.  &  P.  271, 
278;  PoweU  v.  Powell,  48  CaL  236 ;  Norton  v.  Coom,  3  Denio, 
132;  8.  a  6  N.  Y.  33;  1  Story's  Equity  Jurisprudence,  sees. 
492-493;  and  Civ.  Code,  sec.  2848.)  The  case,  therefore,  dif- 
fers materially  from  the  case  pleaded;  and  the  question  is 
thus  suggested,  whether  the  facts  proven  were  relevant  to 
the  issue  presented  by  the  answer.  For  if  not,  there  was — 
with  regard  to  the  allegation  that  the  note  was  made  for  the 
accommodation  of  Anderson — a  total  failure  of  proof. 

The  solution  of  this  question  will  depend  upon  the  nature 
of  the  reciprocal  rights  and  obligations  of  the  sureties  between 
each  other~-disregarding  their  common  relation  to  the  prin- 
cipal debtor.  Thus  viewed,  in  such  a  case  as  we  are  con- 
sidering, each  surety  is  primarily  liable  for  his  proportion 
of  the  debt,  and  for  the  balance,  as  surely  for  the  others. 
(Civ.  Code,  sec  2831;  Bouvier's  Law  Dictionary,  ''Surety- 
ship/') As  to  his  own  part  of  the  debt,  therefore,  he  is  not» 
as  to  his  fellows,  a  surety,  but  a  principal  debtor.  Thus»  in 
the  case  before  us,  Lopez,  in  terms,  agreed  to  pay  to  Ander- 
son or  order  the  whole  of  the  debt,  but  in  effect  his  agreonent 
was  to  pay,  unconditionally,  his  proportion  of  it  and  the  bal- 
anee  only  upon  the  default  of  the  others;  and  to  the  extent  of 
his  primary  obligation,  the  note  precisely  expresses  the 
promise.  As  to  the  balance  of  the  amount  named  in  the  note, 
the  proofis  show  that  Lopez  was  surety  only  for  Anderson  and 
Stackpole,  and  hence,  to  that  extent,  the  note  is  invalidated. 
Bat  as  to  his  principal  obligation,  the  effect  of  the  note  is  not 
varied,  nor  its  validity  affected.  The  facts  proved  were  there- 
fore relevant  to  the  issue;  and  all  that  can  be  said  is,  that  the 
def endanx  failed  to  prove  his  case  in  part, — ^that  is  to  say,  he 
proved  only  that  he  was  surety  for  Anderson  for  a  third  of 
the  debt,  and  for  Stackpole  for  another  third,  but  as  to  the 
remaining  third  he  failed  to  make  out  his  case. 

The  same  result  must  also  be  reached  if  we  consider  the 
defense  as  a  plea  of  want  of  consideration.  As  to  two  thirds 
of  the  note  for  which  Anderson  and  Stackpole  were  primarily 
liable^  there  was  no  consideration  moving  to  the  defendant, 
and  to  that  extent  his  promise  was  invalid.  But  as  to  his 
own  part  of  the  debt,  the  incurrence  of  like  obligations  by 
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Anderson  and  Stackpole  ocmstituted  a  ''prejudice  saflFered,  or 
agreed  to  be  suffered  [by  them],  aa  an  inducement''  for  the 
defendant's  promise,  and  was  therefore  a  sufficient  considera- 
tion.    (Civ.  CJode,  sec.  1605.) 

The  suit,  it  may  be  observed,  is  not  a  suit  for  contribution 
merely.  It  is  a  suit  on  defendant's  express  promise  to  pay, 
to  which  the  defense  interposed  has  either  wholly  or  partly 
failed.  The  case,  therefore,  differs  from  the  case  of  contri- 
bution between  sureties  who  are  such  not  only  upon  equitable 
principles,  but  by  the  legal  effect  of  their  contract.  In  the 
latt^  case  the  suit  for  contribution  can  be  maintained  in 
assumpsit  on  the  implied  contract  by  the  surety  satisfying  the 
obligation;  but,  it  is  said,  cannot  be  maintained  by  him  as 
assignee  of  the  original  contract.  But  in  a  case  like  the  pres- 
ent, on  an  express  promise  to  pay,  there  is  always,  to  the 
extent  there  is  a  consideration,  a  legal  cause  of  action,  which 
remains  unaffected  except  to  the  extent  that  grounds  for 
equitable  relief  are  affirmatively  shown  by  the  defendant; 
and  here  the  defendant  has  partly,  if  not  wholly,  failed  to 
make  out  such  equitable  defense. 

We  advise  that  the  order  appealed  from  be  reversed. 

Gray,  C^  concurred* 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed. 

Angellottiy  J.,  Shaw,  J.,  Van  Dyke^  J. 


[Crim.  No.  1157.    Depftrtment  One. — November  SO,  1904.] 
THE  PEOPLE,  Respondent,  v.  FRED  MEAD,  Appellant 
GsnoNAL  Law — ^Felony — ^Unlawtullt  Placing  Wira  nr  Housb  op 

PBOSTITUnON — INFOBIIATION — ^UMCXBTAWTT— ABSENCE    OF    SPECIAL 

Demubrbe — ^Abbsst  or  Judgment. — ^Under  an  inf onnation  eliargiiig 
that  the  defendant,  at  the  time  and  place  stated,  "did  then  and 
there,  wiUfuUy,  wUawfuUy,  and  feUmiausly  conniTO  at,  eonaent  to, 
and  permit  the  placing  and  leaving'*  of  his  wife  "in  a  hooae  of 
prostitution''  described,  is  sufficient  to  enable  a  person  of 
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nnderBtanding  to  know  that  ft  was  intended  to  place  her  there  for 
porposee  of  prostitution,  and  not  in  an  innocent  eapaeitj  as  eook 
or  seamstress.  Any  mere  uncertainty  ss  to  the  particular  eirenm- 
Btanees  of  the  offense  was  waived  by  a  faihire  to  demur  spedallj, 
and  cannot  bo  made  the  ground  of  a  motion  in  arrest  of  judgment. 
In. — Nbw  TfiZAL— DxncT  not  Aitecting  Substantial  Bight. — ^Whero 
the  evidence  in  the  record  shows  that  there  was  no  pretense  on  Iho 
part  of  the  prosecution  that  the  defendant  would  be  guilty  if  the 
wife  was  placed  in  the  house  of  prostitution  for  innocent  purposes, 
and  the  evidence  for  the  prosecution  tended  to  show  that  she  was 
there  for  purposes  of  prostitution,  and  that  defendant  had  knowl* 
edge  of  the  purpose,  and  actively  procured  her  to  bo  there,  the 
defendant  was  not  prejudiced  in  any  substantial  right  on  the  trial 
by  the  supposed  defect  in  the  information,  which  might  have  been 
seasonably  remedied  by  amendments,  if  the  proper  objection  had 
been  made  by  demurrer  before  the  trial,  and  such  defect  is  not 
ground  for  a  new  trial  or  for  reversal  of  the  judgment. 

iDi— BVIDXNGB— CBOSS-EZAIONATION  OP  WiTS— OtHEB  HoUBES  OF  PB08- 

TiTUTiON— HonsB  Kkpt  bt  Sistbb— Feab  OF  Husband.-— Where  tiie 
wife  of  the  defendant,  who  was  a  witness  for  the  prosecution,  testi- 
fled  on  cross-examination  by  defendant's  counsel  that  she  had  been 
an  inmate  of  other  houses  of  prostitution,  including  one  at  a  par- 
tiealar  place,  a  question  asked  by  defendant's  eounsel  as  to  whether 
the  house  at  that  place  was  kept  by  her  sister  was  properly  excluded 
a«  immaterial;  and  where  at  the  time  of  the  ruling  there  had  been 
BO  testimony  that  she  entered  the  house  named  in  the  information 
throu|^  fear  of  her  husband,  it  cannot  be  said  that  the  eourt  erred 
in  eluding  the  evidence  as  tending  to  show  that  she  would  be 
more  likely  to  enter  that  bouse  of  her  own  volition,  uninfluenced  by 
such  fear. 

I^^r-^'HOUBB  OF  PBOSTITUTION  '  ' — ^*CBIBS" — ^VBEDIOT  NOT  AOAINST  LAW 

^lNE>TBUonoNS — Nbw  Tbial. — Where  the  evidence  shows  that  the 
bouse  in  question  contained  twelve  rooms,  commonly  known  as 
''eribe,''  each  of  iHiich  was  occupied  by  a  different  woman  as  a 
place  of  prostitution  for  herself  alone,  and  that  the  wife  of  Ihe 
defendant  occupied  one  of  them  for  that  purpose,  it  shows  that 
defendant's  wife  was  in  .  ^' house  of  prostitution,"  within  the  intent 
and  meaning  of  the  statute;  and  the  verdict  is  not  against  law 
merefy  because  the  eourt  instructed  the  jury  that  the  house  must  be 
oeenpied  by  two  or  mor.  women.  Such  instructions  would  not  jus« 
atj  a  new  trial,  the  evidence  being  otherwise  suifieient  to  justiiy 
the  verdiet 

brf— MiSOONDUOT    OF    DiBTBIOT    ATTOBMZT— PBOOF   OF    MaBBXAGB— OOX- 

mbnt  vfgs  Etidxnoi  of  Defendant. — ^Where  there  Had  been  evi* 
denee  on  the  part  of  the  prosecution  satisfactorily  showing  that 
a  legal  marriage  had  been  performed,  and  the  defendant  had  tes- 
tifled  equivocally  on  that  subject  and  denied  the  marriage,  if  at  aH, 
mkky  by  impHea^ion,  it  was  not  miseonduet  for  the  district  attorney 
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to  eomment  upon  his  failiue  expresdy  to  deny  that  the  womu  ite 
WES  plaeed  in  the  hoose  of  prostitnldon  was  his  wife. 
iDw— AppXAL-^lNBUvnaiBKT  Abcfxtmxnt.— A  statement  of  deftedant's 
eounsel  that  the  eourt  erred  in  refusing  defendant's  proposed 
instroetions,  bj  numbers,  with  reference  merelj  to  t^^  folios  of  the 
tranBe:ipty  *i  not  an  argument  justi^ring  anj  consideratioA  of 
errors  supposed  to  be  presented  thereby. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  P.  Lawlor, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Frank  J.  Murphy,  for  Appellant 

U.  S.  Webb,  Attorney-General,  J.  C.  Daly,  Deputy  At- 
tom^-General,  and  E.  B.  Power,  Deputy  Attomey-G^eral, 
for  Ilesi>ondent 

SHAW,  J. — ^The  defendant  was  conyicted  of  the  erime  of 
conniving  at,  consenting  to,  and  permitting  his  wife  to  be 
placed  in  a  house  of  prostitution,  as  defined  by  the  aet  of 
1891  (Stats.  1891,  p.  285),  and  appeals  from  the  judgment 
of  conviction  and  from  the  order  denying  his  motion  for  a 
new  trial. 

1.  The  first  error  that  is  assigned  is  the  d^al  of  his  motioD 
in  arrest  of  judgment  made  upon  the  ground  that  the  infozmar 
tion  is  defective.  The  provisions  of  the  act  defining  the 
crime,  so  far  as  applicable,  are  as  follows:  ''Any  man  who 
connives  at,  consents  to,  or  permits  the  placing  or  leaving  of 
his  wife  in  a  house  of  prostitution,  or  allows  or  permits  his 
wife  to  remain  therein,  shall  be  guilty  of  a  felony,''  etc  The 
information  charges  that  the  defendant  at  the  time  and  place 
stated  ''did  then  and  there  willfully,  unlawfully,  and  felo- 
niously connive  at,  consent  to,  and  permit  the  placing  and 
leaving  of  one  Gertie  Raymond  Mead,  then  and  there  and  at 
all  times  nerein  mentioned  the  wife  of  said  Fred  Mead,  in  a 
house  of  prostitution,  situate,"  etc  The  eontention  of  the 
defendant  is,  that  this  statute  ii  not  to  be  construed  literally 
so  as  to  forbid  a  husband  to  place  his  wife  in  a  house  of  prosti- 
tution, or  permit  her  to  remain  therein,  for  an  innocent  pur- 
pose,— as  a  cook  or  seamstress,  for  instance, — ^but  only  to 
forbid  the  placing  or  leaving  her  therein  for  the  purposes  of 
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prostitation,  and  that  when  construed  in  this  way  the  erime 
is  not  complete,  unless  it  is  alleged  and  proven  that  the  wife 
was  left  in  the  house  of  prostitation  with  the  intention  on  the 
part  of  the  husband  that  she  should  herself  act  as  a  prostitute. 
It  may  be  conceded  for  the  purposes  of  this  case  that  if  the 
objection  had  been  raised  by  demurrer  for  uncertainty  the 
information  would  be  fatally  defective.  But  where  there  is 
no  demurrer,  and  the  defect  is  sought  to  be  raised  solely  by 
motion  in  arrest  of  judgment,  we  think  a  different  rule  should 
prevail.  Section  1185  of  the  Penal  Code  declares  that  an 
objeetion  to  the  sufficiency  of  the  information  which  is  waived 
by  failure  to  demur,  will  not  be  sufficient  to  justify  an  order 
for  the  arrest  of  judgment  Under  the  provisions  of  the  code 
an  information  must  state  the  acts  constituting  the  offense 
''in  such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended"  (see.  950,  subd.  2),  and 
if  it  is  sufficient  to  withstand  this  test  it  is  not  subject  to 
attack  either  by  general  demurrer  or  by  motion  in  arrest  of 
judgment  (See,  also.  Pen.  Ciode,  sec.  959,  subd.  6.)  The 
words  used  are  to  be  construed  ^'in  their  usual  acceptance  in 
common  language,"  except  technical  phrases  defined  by  law. 
(Pen.  Code,  sec  957.)  We  think  it  must  be  admitted  that  a 
person  of  common  understanding,  construing  words  accord- 
ing to  their  usual  acceptance  in  common  language,  would 
understand  that  a  man  who  was  charged  with  ''willfully,  un- 
lawfully, and  feloniously  conniving  at,  consenting  to,  and 
permitting''  the  placing  of  his  wife  in  a  house  of  prostitution 
was  charged  with  placing  her  there  for  the  purpose  of  prosti- 
tution, and  not  in  the  innocent  capacity  of  a  cook  or  seam- 
stress. The  words  "willfully,  unlawfully,  and  fdoniously" 
must  be  given  some  effect  in  construing  such  language,  and 
they  certainly  would  ezdude  an  act  which  by  law  was  inno- 
ceoQt  The  utmost  that  can  be  said  in  criticism  of  this  in- 
formation, therefore,  is,  that  it  may  not  be  direct  and  certain 
as  to  the  particular  dreumstances  of  the  offense.  Such  an 
objeetion  is  waived  by  a  failure  to  demur.  (Pen«  Code,  see. 
1012.) 

A  motion  in  arrest  of  judgment  is  made  after  the  trial  In 
this  case  the  record  contains  the  evidence,  and  it  shows  that 
there  was  no  pretense  on  the  part  of  the  prosecution  that  the 
defendant  would  be  guilty  if  the  wife  was  placed  in  the  house 
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of  prostitution  for  innocent  purposes  only.  The  ehief  effort 
of  the  prosecution  was  to  show  that  she  was  there  for  the  pur- 
IKMes  of  prostitution,  and  that  the  defendant  had  knowledge 
of  the  purpose,  and  not  only  passively  consented  thereto,  bat 
actively  procured  her  to  be  there.  If  the  defendant  before 
the  trial  had  presented  a  demurrer  to  the  information,  and 
had  then  urged  the  defect  therein  which  he  now  saggCBtB, 
there  would  have  been  an  opportunity  for  the  court  to  have 
directed  an  amendment  of  the  information,  curing  the  defect 
Instead  of  raising  the  question  at  that  point  in  the  case,  he 
seeks  to  gain  an  advantage  by  taking  the  chances  of  an  ae- 
quittal  upon  the  trial,  and  after  conviction  attempting  to  get 
a  new  trial  by  reason  of  the  defect  which  he  should  have 
ui^ed  before.  It  is  very  clear  that  he  was  not  in  any  respect 
prejudiced  on  the  trial  by  the  supposed  defect  in  the  informa- 
tion. Section  960  of  the  Penal  Code  provides  that  no  in- 
formation is  insufficient,  ''nor  can  the  trial,  judgment,  or 
other  proceeding  thereon  be  affected  by  reason  of  any  defeet 
or  imperfection  in  matter  of  form  which  does  not  tend  to  the 
prejudice  of  a  substantial  right  of  the  defendant  upon  its 
merits.''  And  by  section  1258  of  the  Penal  Code  this  court 
must  give  judgment  ''without  regard  to  technical  errors  or 
defects,  .  .  .  which  do  not  affect  the  substantial  rights  of  the 
parties."  In  view  of  these  provisions  we  do  not  think  the 
judgment  should  be  reversed  for  the  alleged  defect  in  the 
information,  even  if  we  concede  that  the  language  used  does 
not  with  certainty  state  all  the  facts  constituting  a  public 
offense. 

2.  When  the  wife  of  the  defendant  was  testifying  as  a  wit- 
ness the  court  refused  to  allow  the  defendant's  attorney  on 
cross-examination  to  ask  if,  prior  to  the  time  she  went  to  the 
house  in  question  in  this  case,  she  had  not  been  an  inmate  of 
a  house  of  prostitution  at  Martinez  conducted  by  her  sister. 
This  ruling  is  assigned  as  error.  The  defendant's  argument  is, 
that  the  question  was  asked  in  order  to  show  that  she  had 
previously  been  an  inmate  of  a  house  of  prostitution,  and 
would  therefore  be  more  likely  to  enter  the  house  in  question 
of  her  own  volition,  without  being  influenced  by  fear  of  her 
husband.  At  the  time  the  court  made  this  ruling  there  had 
been  no  testimony  that  fear  of  her  husband  had  caused  her  to 
enter  the  house  of  prostitution.    Such  testimony  as  there  was 
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on  the  subject  of  fear  was  brought  out  by  the  defendant's 
counsel  upon  subsequent  cross-examination.  Therefore,  we 
cannot  say  that  the  court  erred  in  excluding  the  testimony. 
But  the  fact  really  sought  to  be  elicited  by  the  question  was 
immaterial.  Immediately  before  the  question  was  asked  the 
witness  had  testified  that  she  had  previously  been  in  ^^  quite 
a  few''  houses  of  prostitution,  one  of  which  was  a  house  in 
Martinez,  and  the  purpose  of  the  question  was  manifestly  to 
ascertain  whether  or  not  this  house  in  Martinez  was  conducted 
by  her  sister.  It  having  been  shown  that  she  had  previously 
been  in  several  houses  of  prostitution,  the  entire  purpose  for 
which  the  defendant  contends  had  been  accomplished,  and  the 
mere  question  whether  or  not  the  particular  house  in  Martinez 
had  been  conducted  by  her  sister  was  wholly  immaterial. 

3.  It  is  contended  that  the  verdict  is  against  law,  because 
the  court  instructed  the  jury  that  a  house  of  prostitution  is 
one  in  which  '^two  or  more  women  reside  and  engage  in  ille- 
gitimate sexual  intercourse  for  money,"  and,  further,  '^a 
single  room  may  constitute  a  house  of  prostitution,"  and  that 
the  evidence  shows  that  the  defendant's  wife  occupied  a  single 
room  alone.  The  theory  is,  that  the  state  is  bound  by  the 
definition  of  the  law  given  by  the  court  in  its  instructions, 
whether  they  be  right  or  wrong,  and  that  if  the  crime  proven 
by  the  evidence  does  not  measure  up  to  the  standard  fixed  by 
the  court  in  its  instructions,  the  verdict  is  against  law,  and 
there  must  be  a  new  trial.  We  do  not  think  it  is  necessary  to 
decide  whether  this  theory  is  correct  or  not. 

The  evidence  shows  that  the  house  in  question  contained 
twelve  rooms,  commonly  known  as  ''cribs,"  each  one  of 
which  was  occupied  by  a  different  woman  as  a  place  of 
prostitution  for  herself  alone,  and  that  the  wife  of  the 
defendant  occupied  one  of  them  for  that  purpose.  We  hold 
ihaty  under  the  circumstances,  defendant's  wife  was  in  a 
''house  of  prostitution,"  within  the  meaning  and  intent  of  the 
statute  under  consideration,  and  hence  the  verdict  was  not 
against  law.  The  fact  that  the  court  instructed  the  jury  that 
the  house  must  be  occupied  by  two  or  more  women  would  not 
justify  this  court  or  the  court  below  in  granting  a  new  trial 
because  there  was  no  proof  that  a  particular  room  of  the  house 
was  occupied  by  more  than  one  woman,  if  the  evidence  was 
otherwise  sufficient  to  justify  the  verdict. 
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4  There  is  the  usual  claim  that  the  rights  of  the  defend 
ant  were  prejudiced  by  misconduct  of  the  district  attorn^  in 
his  closing  argument.  The  misconduct  consisted  in  comment- 
ing upon  the  alleged  failure  of  the  defendant  to  deny  that 
the  woman  who  was  placed  in  the  house  of  prostitution  was 
his  wife.  Section  1323  of  the  Penal  C!ode  declares  that  the 
neglect  or  refusal  of  the  defendant  to  be  a  witness  cannot  be 
used  against  him  on  the  trial  It  may  be  conceded  that  under 
this  section  in  general  it  is  not  proper  for  the  district  attorney 
to  comment  on  the  effect  of  the  failure  of  the  defendant  to 
testify  upon  any  subject  connected  with  the  trial,  although  he 
may  have  been  a  witness  and  may  have  testified  on  other  sub- 
jects. But  the  record  in  this  case  does  not  show  that  the  de- 
fendant failed  to  testify  on  the  subject,  as  his  counsel  claims. 
There  had  been  testimony  on  the  part  of  the  prosecution  satis- 
factorily showing  that  a  legal  marriage  ceremony  had  been 
I>erformed  between  the  defendant  and  the  witness  Gertrude 
Mead,  and  that  th^  had  thereafter  lived  together  after  the 
manner  of  husband  and  wife.  This  was  sufficient  prima  facie 
proof  that  they  did  sustain  that  relation.  The  defendant, 
^diile  he  did  not  testify  expressly  on  the  question  whether  or 
not  they  had  been  actually  married,  did  testify  to  several  dr- 
cumstances  which  would  justify  the  inference  that  thqr  were 
living  together  meretriciously,  and  not  as  husband  and  wife. 
Thus,  he  testified  that,  after  coming  ashore  from  a  man-of- 
war  about  May,  1900,  he  saw  her  in  a  saloon  conducted  by 
her  sister,  and  that  they  had  a  few  drinks  together,  after 
which  he  left  her  for  a  time  and  came  back,  and  had  some 
more  drinks  with  her  and  went  to  bed;  that  he  went  with  her 
to  see  her  mother  and  visit  her  aunt,  and  was  with  her  pretty 
much  all  night ;  that  she  said  she  had  done  wrong,  and  asked 
him  to  take  her  back  again,  promising  to  conduct  herself  like 
a  lady  and  behave  and  lead  a  decent  life,  and  that  she  thought 
it  best  for  her  to  go  back  with  him  again,  and  that  if  he  would 
take  her  back  she  would  lead  a  different  life;  that  he  saw  her 
again  some  five  weeks  later  and  went  from  her  mother's  home 
down  town  with  her,  where  they  met  a  man  named  Bogezs, 
and  the  three  of  them  went  around  town  for  several  hours, 
drinking  at  several  places,  and  that  she  again  asked  him  to 
take  her  back,  and  that  he  promised  her  to  take  her  back  pro- 
vided she  would  live  decent  and  quit  drinking;  that  she  got 
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drank  that  very  night,  and  he  waa  going  to  quit  her  again; 
that  he  engaged  a  room  and  stayed  all  night  with  her;  that  he 
rented  a  room  with  the  intention  of  making  her  bdiave  her* 
sdfy  and  that  after  they  commenced  living  together,  she  be- 
haved herself  about  a  week,  and  then  began  earonsing  and 
drinking,  and  the  next  thing  he  knew  she  waa  in  a  crib ;  that 
he  had  not  had  anything  to  do  with  her  for  about  three  weeks 
previous  to  his  arrest.  Under  this  testimony  the  jury  might 
have  inferred  either  that  he  was  taking  her  back  to  live  with 
him  again  as  a  paramour,  or  that  as  a  husband  he  was  con- 
doning her  offense  and  taking  her  back  to  live  with  him  as  his 
wife.  Under  this  very  equivocal  testimony  of  the  defendant 
himself,  if  there  was  any  contention  on  tiie  part  of  the  de- 
fense that  the  defendant  was  not  her  husband,  there  was  no 
impropriety  in  the  district  attorney  commenting  upon  the 
fact  that  he  had  made  no  express  denial  of  the  fact  If  the 
jury  should  take  one  of  the  possible  inferences,  the  effect 
would  be,  that  he  had,  by  his  testimony  as  a  whole,  denied  by 
implication  that  she  was  his  wife.  If  the  other  inference  were 
adopted,  the  effect  would  be  that  his  testimony  would  be  con- 
sidered as  an  admission  of  their  marital  relations.  The  prose- 
cution was  justified  in  calling  the  attention  of  the  jury  to  the 
vague  character  of  his  testimony  on  the  subject,  and  the  ab- 
sence of  an  explicit  denial 

5.  The  last  point  made  by  the  defendant  is  as  fallows: 
''The  court  erred  in  refusing  defendant's  proposed  instruc- 
tions Nos.  8,  6  and  7  (folios  40  to  44  inclusive).''  We  can- 
not dignify  this  portion  of  the  brief  by  styling  it  an  argument. 
It  does  not  justify  any  consideration  of  the  errors  supposed 
to  be  presented  thereby. 

The  judgment  and  order  are  affirmed. 

Angdlotti,  J.,  and  Van  Dyke^  J.,  eoneurred. 
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[Sao.   No.   1275.    In  Bank.— Noyember  80,  1904.] 

In  the  Matter  of  the  Estate  of  CHARLES  TRAVER,  De- 
ceased. MARY  B.  BURK  et  al.,  Appellants,  v.  LOTT  D. 
NORTON  et  al.,  Respondents. 


Estates  of  Dbgbasid  Persons — Wnj«— Undxvissd  Bbal  Estai 

PXNSES  OF  Administration. — Where  a  testator,  whose  whole  estate 
eonsisted  of  realty,  devised  onlj  one  half  thereof,  without  making 
any  provision  in  the  will  for  payment  of  the  debts  and  expenaee 
of  administration,  or  appropriating  anj  part  of  his  estate  therefor, 
the  burden  of  such  debts  and  expenses  must  be  borne  wholly  by  the 
undevised  portion  of  his  real  estate  as  to  whieh  he  died  intestate. 

Id  — Ck>N8TBucTi0N  OF  Ck>DE — Insxtfticiengt  OF  Afpropbiation  IN  Whi^ 
— Section  1560  of  the  Code  of  Civil  Procedure  is  intended  to  apply 
where  there  is  an  ample  end  sufficient  appropriation  in  the  will 
for  debts  and  expenses;  and  section  1562  of  the  same  code  is  in- 
tended to  apply  to  all  eases  of  insufficient  appropriation  in  the  will, 
no  matter  from  what  the  insufficiency  may  spring,  whether  because 
the  appropriation  was  too  small,  or  because  no  appropriation  was 
made 

APPEAL  from  a  decree  of  the  Superior  C!ourt  oJ  Saera- 
mento  County  distributing  the  estate  of  a  deceased  peiaon. 
Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Albert  M.  Johnson,  and  Hiram  W.  Johnson,  for  Appellanta. 

Arthur  C.  Huston,  for  Russell  Day,  Jr^  Respondent. 

S.  Solon  Roll,  for  Other  Respondents. 

LORIOAN,  J. — Charles  Trayer  died  in  Sacramento  County 
in  1901,  leaving  a  will  made  August  5, 1897.  At  the  time  this 
will  was  made,  his  wife  was  living,  and  by  its  terms  he  be- 
queathed all  his  property  to  her  during  her  life.  He  then 
provided,  after  reciting  that  all  the  property  was  community 
property,  and  that  the  will  was  only  intended  to  convey  that 
portion  of  it  over  which  he  had  testamentary  capacity,  that 
**at  the  death  of  my  wife,  it  is  my  will  that  one  half  of  the 
property  hereby  given,  devised  and  bequeathed  to  my  wife 
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during  her  lifetime,  shall  descend  and  go  to  Lott  D.  Norton, 
Charles  T.  Norton  and  Russell  Day,  Jr.,  in  equal  proportions." 
And  then  further  provided  that,  "If  my  wife  dies  before  I 
do,  in  that  event  I  give,  devise  and  bequeath  one  half  of  the 
whole  of  my  property  to  Lott  D.  Norton,  Charles  T.  Norton, 
and  Russell  Day,  Jr.,  or  in  the  case  of  the  death  of  either  of 
them,  to  their  heirs  by  right  of  representation." 

These  were  the  only  provisions  of  the  will  disposing  of  his 
estate. 

The  testator's  wife  died  before  he  did,  the  effect  of  which 
was  to  vest  in  him  the  entire  community  property,  only  one 
half  of  which  was  disposed  of  under  his  will ;  as  to  the  other 
half  he  died  intestate,  leaving  as  his  heirs  at  law  to  succeed 
to  the  same,  among  others,  the  appellants  George  W.  Traver, 
a  brother,  and  Mary  E.  Burk,  the  daughter  of  a  deceased 
sister. 

The  will  was  duly  admitted  to  probate,  the  estate  consisting 
solely  of  real  property.  In  due  course  of  administration  a 
petition  for  distribution  came  on  for  hearing,  and  the  court 
(ietennined  thereon  that  the  testator  had  made  testamentary 
disposition  of  but  one  half  of  his  estate,  and  that  as  to  the 
other  half  he  had  died  intestate.  It  accordingly  distributed 
one  half  thereof  to  the  respondents  as  devisees  under  the  will, 
and  the  other  half  to  the  appellants,  and  others,  as  his  heirs, 
according  to  the  law  of  succession,  but  further  decreed  that 
all  the  debts  of  deceased,  and  the  expenses  of  administration 
of  the  estate,  should  be  borne  by,  charged  to,  and  paid  by  that 
portion  of  the  estate  which  the  testator  had  not  disposed  of  by 
bis  will,  and  which  had  descended  to  these  appellants,  and 
others,  as  his  heirs  at  law,  thus  exempting  the  portion  of  th« 
estate  devised  by  the  will  to  the  respondents  from  the  pay- 
ment of  any  of  these  charges. 

It  is  from  this  latter  portion  of  the  decree  that  this  appeal 
is  taken  by  some  of  the  heirs  at  law,  and  the  correctness  of  the 
ilecree  of  the  court  charging  the  undevised  portion  of  the 
estate  with  the  payment  of  the  debts  and  expenses  of  admin- 
istration is  the  only  question  presented  for  determination, 
and  must  be  solved  by  an  examination  of  the  provisions  of 
our  codes  upon  the  subject. 

While  our  attention  is  directed  to  sections  1562  and  1643 
of  the  Code  of  Civil  Procedure,  and  to  section  1359  of  the 
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CiTil  Code,  as  bearing  upon  the  question,  we  are  of  the  opnip- 
ion  that  the  matter  is  settled  by  the  provisions  of  sectioin 
1562  of  the  Code  of  Civil  Procedure,  considered  in  conneetion 
with  section  1560  of  the  same  code. 

The  other  sections  referred  to— while  applicable  to  aome 
extent — are  not  directly  to  the  point,  and  are  discoflBed  l^ 
counsel  upon  both  sides,  more  particularly  upon  the  question 
whether  expenses  of  administration  are  to  be  treated  aa  in- 
cluded within  the  debts  of  the  estate  referred  to  in  these 
sections. 

But  under  the  eonstruetion  which  we  think  must  be  given 
to  the  sections  1560  and  1562  of  the  Code  of  Civil  Procedure, 
cited  above— particularly  the  latter — ^we  do  not  think  it  of  any 
moment  to  a  determination  of  the  main  point  in  controvenfy 
on  this  appeal  to  discuss  that  question,  or  to  consider  the 
other  sections  at  alL 

It  is  provided  by  section  1560,  above  referred  to,  that  if  tiie 
testator  makes  provision  by  his  will,  or  designates  the  estate 
to  be  appropriated  for  the  payment  of  his  debts,  expenses  of 
administration,  or  family  expenses,  they  must  be  paid  accord- 
ing to  that  provision,  or  out  of  the  appropriated  estate  aa  far 
as  the  same  is  sufficient 

Section  1562  provides  that:  ^'If  the  provision  made  by 
the  will,  or  the  estate  appropriated  therefor,  is  insufficioit 
to  pay  the  debts,  expenses  of  administration,  and  family 
expenses,  that  portion  of  the  estate  not  devised  or  disposed 
of  by  the  will,  if  any,  must  be  appropriated  and  disposed 
of  for  that  purpose,  according  to  the  provisions  of  this 
chapter." 

The  testator,  Traver,  made  no  provision  by  his  will  for  the 
payment  of  the  debts,  or  expenses  of  administration,  nor  did 
he  designate,  or  appropriate,  any  portion  of  his  estate  for  that 
purpose.  The  will  in  no  manner  referred  to  any  of  these  mat- 
ters. It  was  entirely  silent  upon  the  subject  Now,  aa  we 
construe  the  sections  just  referred  to,  according  to  the  first, 
permission  is  granted  to  the  testator  to  himself  declare  by  his 
will  what  portion  of  the  estate  should  be  used  for  the  pay- 
ment of  the  enumerated  charges,  and  the  property  so  desig- 
nated shall  be  devoted  to  that  purpose. 

By  the  second,  if  insufficient  appropriation  is  made,  the  law 
makes  the  selection,  and  the  undevised  portion  of  the  estate 
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must  be  appropriated,  or  disposed  of,  for  that  purpose.  Both 
seetioos  deal  with  the  same  sabject-matter, — namely,  the  pay- 
ment of  debts,  expenses  of  administration,  and  family  ex- 
penses,— and  in  declaring  what  portion  of  the  estate  shall  be 
nsed  for  that  purpose,  contemplate  the  existence  of  either  of 
two  general  conditions — ^an  ample  appropriation  for  that  pur- 
pose by  the  testator,  or  insufficient  appropriation.  And  while 
it  is  true  that  section  1562  speaks  of  an  ^'insufficient''  appro- 
priation, we  do  not  think  that  the  section  should  be  construed 
so  as  to  hold  that  it  could  only  apply  in  cases  where  the  tes- 
tator had  actually  made  some,  but  still  an  inadequate,  appro- 
priation of  property  from  which  to  make  payment  This,  in 
our  judgment,  would  be  placing  too  narrow  and  restricted  an 
mterpretation  upon  the  section,  and  one  not  in  harmony  with 
the  apparent  purposes  of  its  enactment.  The  main  purpose  of 
this  section  apparently  is  to  fix  the  class  of  property  which 
shall  be  disposed  of  to  meet  payment,  from  whatever  cause 
the  necessity  for  its  disposition  arises,  whether  from  inade- 
quate appropriation  for  that  purpose,  or  on  account  of  an 
entire  failure  of  appropriation. 

Section  1560  was  intended  to  apply  where  ample  and  suffi- 
cient appropriation  had  been  made  in  the  will,  and,  in  our 
opinion,  section  1562  was  intended  to  apply  in  all  other  cases, 
no  matter  from  what  the  insufficiency  sprung;  whether  be- 
cause the  appropriation  was  too  small,  or  because  there  was 
none  made. 

The  fair  meaning  of  the  language  of  the  section  that,  ''If 
the  .  •  .  estate  appropriated  therefor  is  insufficient  to  pay  its 
debts,  expenses  of  administration,''  etc.,  resort  shall  be  had 
to  that  portion  of  the  estate  undisposed  of  for  their  payment, 
is  that  where  no  estate  is  appropriated  by  will,  or  that  which 
is  appropriated  is  inadequate,  such  resort  shall  be  had.  Where 
a  wiU  fails  to  make  any  appropriation  to  pay  the  debts  and 
charges  against  the  estate,  there  is  clearly  an  insufficient  ap- 
propriation for  that  purpose.  The  absence  of  all  appropria- 
tion is  certainly  an  insufficient  one. 

We  are  of  the  opinion  that  the  court  properly  charged  the 
debts  and  expenses  of  administration  against  the  property 
undisposed  of  by  the  will  and  which  descended  and  was  dis- 
tributed to  the  appeUants  as  heirs  at  law  of  the  testator,  and 
the  decree  appealed  from  is  thereby  affirmed. 
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McFarland,  J.,  Angellotti,  J.,  Shaw,  J.,  Yan  Dyke,  J^  and 
Beatty,  C*  J^  concurred 


[8.  F.  No.  8909.    In  BanlL— Korember  80,  1904.] 

JOSEPH  FBITTS,  Appellant,  v.  S.  W.  CHABLBS,  Be- 

apondent. 

Wan  or  Mamdats — ^Abebst  ros  Misdxmxanob — ^Appugant  mot  Ijnmr 
KSTBD. — ^An  applicant  for  a  writ  of  mandate  to  oompel  the  arrest 
of  a  i>er8on  aeensed  by  his  complaint,  filed  in  the  justice's  court,  of 
a  misdemeanor  in  unlawfully  using  a  slot  machine  for  a  game 
of  ehanee,  is  not  a  party  boieficially  interested,  within  the  mean- 
ing of  the  statute.  F«  is  not  injured  thereby  in  any  manner 
different  from  the  general  public,  and  his  application  for  sneh  writ 
was  properly  denied  by  the  superior  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    Hiram  D.  Tuttle,  Judge. 

The  facta  are  stated  in  the  opinion. 

U.  S.  Webb,  Attomey-Oeneral,  and  James  H.  Campbell, 
District  Attorney,  for  Appellant. 

S.  W.  Charles,  Bespondent,  in  pro.  per. 

Lotus  O'Neal,  and  Owen  D.  Bichardson,  Amid  Curiae. 

COOPEB,  C. — ^Defendant  is  a  justice  of  the  peace  in  Palo 
Alto  Township,  in  Santa  Clara  County.  Plaintiff  filed  an 
affidavit  with  said  justice  in  which  he  alleged  that  a  mis- 
demeanor had  been  committed  by  one  Levin,  by  unlawfully 
playing  and  conducting  a  *' certain  game  played  with  a  de- 
vice known  as  a  slot  machine,  said  machine  being  supplied 
with  a  certain  amount  of  money,  and  being  operated  by  plac- 
ing therein  a  nickel  and  turning  a  crank,  the  person  pladng 
said  nickel  therein  securing  thereby  a  chance  of  getting  a 
much  larger  sum  of  money  from  said  machine  upon  turning 
said  crank." 

The  defendant  refused  «o  issue  a  warrant  for  the  arrest  of 
Levin,  for  the  reason  that  in  his  opinion,  as  justice  aforesaid, 
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the  said  erimmal  complaint  or  affidavit  did  not  state  facts 
sufficient  to  show  that  any  public  offense  had  been  committed. 
Thereupon  this  application  was  made  to  the  superior  court 
for  a  writ  of  mandate  to  compel  the  defendant  as  justice  to 
issue  a  warrant  for  the  arrest  of  Levin.  The  court  denied  the 
application  for  the  writ,  and  plaintiff  prosecutes  this  appeal 
from  the  judgment. 

It  is  not  necessary  to  pass  upon  the  question  as  to  the  suffi- 
ciency of  the  complaint  in  the  justice's  court.  The  writ  of 
mandate  will  not  be  issued  except  upon  affidavit  on  the  appli- 
cation of  the  party  beneficially  interested.  (Code  Civ.  Proc, 
sec.  1086.)  The  plaintiff  is  not  the  party  beneficially  inter- 
ested within  the  meaning  of  the  statute.  If  a  misdemeanor 
has  been  committed,  the  law  provides  machinery  for  the  arrest 
and  prosecution  of  the  party  who  committed  the  misdemeanor. 
If  the  officers  of  the  law  fail  to  do  their  duty  where  the  rights 
of  the  public  are  involved,  the  law  provides  a  remedy  in  such 
case.  It  is  the  settled  rule  that  a  private  individual  can  apply 
for  this  remedy  only  in  those  cases  where  he  has  some  private 
or  particular  interest  to  be  subserved,  or  some  particular  right 
to  be  preserved  or  protected  by  the  aid  of  this  process,  inde- 
pendent of  that  which  he  holds  with  the  public  at  large. 

In  Marini  v.  Graham,  67  Cal.  130,  the  petitioner  asked  for  a 
writ  of  mandate  to  compel  the  superintendent  of  public  streets 
to  abate  an  alleged  public  nuisance.  The  writ  was  denied,  and 
the  court  said  in  speaking  of  the  rights  of  the  applicant: 
"The  facts  upon  which  he  relies  as  the  basis  of  his  action  to 
enforce  an  alleged  private  right  in  himself,  affirmatively  show 
that  the  obstruction  in  the  sidewalk  of  which  he  complains  is 
not  more  injurious  to  himself  than  it  is  to  the  inhabitants  at 
large.  Any  injury  or  annoyance  which  he  suffered  from  it 
may  be  greater  in  degree,  but  it  is  not  different  in  kind  from 
that  sustained  by  the  public ;  therefore,  he  receives  from  it  no 
special  injury  for  which  he  is  entitled  in  law  to  a  private 
action  ...  or  in  a  special  proceeding  to  obtain  a  writ  of 
mandate.''  (See,  also.  Linden  v.  Alameda  County,  45  Cal.  6; 
Ashe  V.  Board  of  Supervisors,  71  Cal.  236;  People  v.  Budd, 
(CaL)  47  Pac.  594;  Mitchell  v.  Boardman,  79  Me.  469.) 

In  this  case  there  is  nothing  to  show  that  operating  the 
machine  in  which  a  person  by  placing  a  nickel  therein  "se- 
cures a  chance  of  getting  a  much  larger  sum  of  money  from 
CXLV.  CaL— 33 
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said  machine  upon  taming  said  crank"  injures  plaintiff  in 
any  manner  different  from  the  general  public.  He  is  not  eom* 
pelled  to  put  a  nickel  in  the  machine  and  turn  a  crank,  but 
if  he  should  do  so,  according  to  the  complaint,  he  **  secures  a 
chance  of  getting  a  much  larger  sum  from  the  machine.'* 
The  judgment  should  be  affirmed. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J., 
Lorigan,  J.,     Henshaw,  J.,    McFarland,  J. 

Behearing  denied. 


[B.  F.  No.  8894.    Departmant  Oaa.—- December  1,  1904.] 

J.  W.  MASON,  Eespondent,  v.  ISIDOBE  LIBVKB,  Ap- 
pellant 

Salb  or  Stock— Action  voe  Pubohjlss  Monst— Om  and  Aooeptanoi 
• -Direction  fob  Draft — Setting  Apart  of  Stock— Delitbt.— 
An  action  may  be  maintained  for  the  purchase  price  of  eertain 
afaares  of  the  stock  of  a  corporation  sold  by  plaintiff  to  the  defend* 
ant,  where  it  appears  that,  as  the  result  of  correspondence^  there 
was  a  complete  offer  and  acceptance  for  the  purchase  and  sale 
thereof,  with  direction  to  the  plaintiff  to  draw  upon  the  defendant 
for  the  purchase  money,  without  direction  as  to  deliveiy,  and  that 
the  plaintiff  complied  with  such  direction  and  set  apart  the  stock 
for  the  use  of  the  defendant,  and  requested  information  as  to  the 
mode  of  its  issuance,  and  tendered  the  stock  thereafter  within  a  rea- 
sonable time.  In  such  case  there  was  a  completed  sale  of  the  stoek, 
as  to  which  an  immediate  deliyery  was  not  essentiaL 

Id.— Revocation  before  Delivebt— Absence  of  AraBsiaMT  as  fo 
Time. — There  having  been  no  agreement  as  to  the  time  of  deliyeiy 
of  the  stock,  and  the  contract  of  sale  having  been  complete  before 
deliyery,  the  contract  bound  both  parties,  and  the  defendant  eonld 
not  revoke  the  contract  before  actual  delivery  and  tender  of  the 
shares  within  a  reasonable  time,  on  the  ground  that  th^  did  not 
accompany  the  draft. 

Id. — ^Transfeb  of  Stock — ^Identified  Shabss — ^Passage  of  Tixul— 
Where  the  vendor  bad  complied  with  what  was  required  on  his 
part,  and  it  onlj  remained  for  the  vendee  to  designate  as  to  the 
mode  of  transfer  of  the  stock,  which  was  ready  for  immediate 
delivery,  and  it  is  eviden!:  that  if  the  stock  had  been  daliversd 
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immediate^  to  the  Tendeo  in  Sui  Franefaeo,  it  mnBt  have  beon 
Tetamed  to  Honoluhi  for  tmnsfer  on  the  bookB,  if  desired^  the 
reqaeet  for  an  intimation  of  roeh  desire  did  not  affeet  the  paaeage 
of  the  title  to  the  identified  shares  of  stock  sold,  whieh  were 
set  apart  l^  the  vendor  to  the  nse  of  the  vendee. 
Id. — SurncixNCT  of  FiNDiNes — Pbobativx  and  Uiatmati  Facts — Oon* 
CLUSI0N8  ov  Law. — ^Where  the  findings  are  in  part  of  probative 
faets  and  in  part  of  ultimate  facts,  and  findings  of  ultimate  facts 
appear  in  the  eonelusions  of  law,  the/  maj  all  be  eonsidered  in 
determining  whether  thej  are  snpported  l^  sufficient  evidence,  and 
are  sufficiently  responsive  to  the  issue  made  l^  the  pleadings,  and 
support  the  judgment. 

APPEAL  from  a  jndgment  of  fhe  Superior  Court  of  tiie 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

M.  S.  Eisner,  and  Beinstein  &  Eisner,  for  Appellant 

Oliver  Ellsworth,  for  Respondent. 

CHTPMAN,  C— Plaintiff  sues  to  recover  the  sum  of  $1,040, 
the  alleged  purchase  price  of  five  hundred  shares  of  the  01  aa 
Sugar  Company  stock,  which  he  claims  to  have  sold  to  defend- 
ant. The  cause  was  tried  by  the  court  without  a  jury,  and 
plaintiff  had  the  judgment.  The  appeal  is  from  the  judg- 
ment and  from  the  order  denying  defendant's  motion  for  a 
new  triaL 

The  alleged  contract  of  sale  is  found  in  certain  letters  pass- 
ing between  plaintiff  and  defendant  which,  with  some  explana- 
tory circumstances  and  facts,  constitute  the  evidence  in  the 
case.  Plaintiff  resided  at  Hilo,  Hawaiian  Islands,  and  defend- 
ant resided  at  San  Francisco.  Both  were  merchants  and  had 
had  some  previous  dealings  in  sugar  stock  on  an  occasion  when 
plaintiff  was  in  San  Francisco.  Plaintiff  testified  that  ''the 
particular  transaction  involved  in  this  suit  was  carried  on 
altogether  through  correspondence."  On  May  19,  1899,  plain- 
tiff wrote  defendant  the  following  letter : — 

''Hnx),  H.  L,  May  19    1899. 
**Mr.  IsiDOBB  Ldbvre,  215  Market  Street,  San  Francisco,  Gal. 

'*My  Dear  Sir: — I  have  not  yet  had  time  to  write  you  fully 
as  I  would  like,  and  to-day  being  mail-day,  you  can  readily 
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understand  my  having  so  much  to  attend  to  after  a  long  ab- 
sence, and  will  not  be  able  to  write  you  about  anything  hy  fhia 
mail,  except  the  Sugar  Company.     . 

"Before  this  stock  was  issued  in  Honolulu  on  last  Monday, 
I  saw  it  selling  at  $1.00  premium,  which  was  50  per  cent  on 
the  amount  paid  in.  I  was  very  sorry  that  I  could  not  do 
better  by  you  than  I  did,  consequently  feel  disposed  to  assist 
you  in  any  way  that  I  can.  On  my  arrival  at  Hilo,  I  found 
that  the  subscribers  here  had  not  paid  up  their  assessments  for 
the  allotment  at  Hilo,  and  that  it  had  been  subscribed  for  three 
times  over,  but  we  are  compelled  to  send  the  assessments  down 
by  this  steamer  at  the  latest,  and  already  I  find  that  some  of 
the  subscribers  are  not  able  to  pay  up  for  as  much  as  th^ 
subscribed  for,  and  we  have  no  discretion  but  to  have  them 
pay  up  or  cut  oflf  their  subscription,  so  there  will  be  some 
stock  left  unpaid  for.  In  which  event,  although  it  is  at  a 
premium,  under  the  circumstances  as  above  described,  I  will 
be  willing  to  let  you  have  what  I  can  of  it  under  exactly  the 
same  conditions  as  I  took  it  over,  for  I  shall  pay  up  the  assess- 
ment of  ten  per  cent  and  the  stamp  duty  myself  to-day  for 
whatever  may  be  left  over,  and  will  allot  you  some  of  it  if  you 
write  me  you  desire  it.  The  only  additional  cost  to  you  will  be 
another  four  cents  per  share  additional  for  the  transfer.  In 
other  words,  you  will  pay  ten  per  cent  on  the  par  value,  and 
eight  cents  per  share  stamp  duty,  which  includes  the  stamp 
duty  I  paid,  and  the  one  that  will  be  on  your  stock.  Let 
me  hear  from  you  by  next  mail,  as  I  cannot  hold  it  very 
long  for  you,  as  there  are  many  people  here  now  who  want 
to  subscribe,  but  who  have  not  their  names  on  the  list, 
and  they  will  be  glad  enough  to  pay  even  a  premium  on  the 
stock.  (Signed)  J.  W.  Mason." 

The  par  value  of  the  stock  was  twenty  dollars  per  share. 
On  May  31,  1899,  defendant  wrote  plaintiff  in  reply  as  fol- 
lows : — 

"San  Francisco,  May  31,  'aQ. 
*'J.  W.  Mason,  Esq.,  Hilo,  H.  I. 

**Dear  Sir: — Confirming  my  letter  of  even  date,  I  am  now 
in  receipt  of  your  favor  of  the  19th  inst.,  and  would  state  that 
I  appreciate  your  kindness  in  the  matter.  I  will  take  up  to 
five  hundred  shares  of  the  assessable  stock  on  the  basis  men- 
tioned by  you,  namely,  payment  of  first  assessment  plus  eight 
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cents  stamp  duty  per  share.    As  to  the  amount  of  same,  700 
can  draw  on  me  at  one  day's  sight  for  the  amount. 

** Respectfully  yours,  IsmoBB  Libvbx.'* 

Subsequently  plaintiff  received  a  letter  trom  defendant 
dated  June  13,  1899,  reading  as  follows:  '*I  confinn  my  pre- 
vious letter  concerning  the  amount  of  assessable  stock  I  am 
willing  to  take,  namely,  five  hundred  shares  (500).  I  would 
like  to  ask  you  to  kindly  give  me  information  as  to  what  the 
Olaa  Sugar  Company  is  doing.'' 

On  June  21,  1899,  plaintiff  wrote  defendant  in  reply  to  his 
letter  of  May  31st  as  follows : — 

*'June  21,  1899. 
''Mr.  IsmoKB  Lievbb,  215  Market  Street,  San  Francisco,  Cal. 

"Dear  Sir: — ^I  have  your  two  favors  of  the  31st  ult.,  which 
seem  to  have  been  delayed  in  some  way,  and  note  the  inclosed 
copy  of  your  letters  to  Messrs.  Bishop  &  Co.  and  B.  F.  Dil- 
lingham. 

**I  note  that  you  will  take  up  to  five  hundred  shares  of  as- 
sessable stock  on  the  basis  mentioned  in  my  letter  of  the  19th 
of  May,  so  I  am  making  draft  on  you  as  per  your  request, 
through  our  agents,  Messrs.  Alexander  &  Baldwin,  at  one 
day's  sight,  for  the  sum  of  $1,040.00,  which  is  the  first  assess- 
ment, and  eight  cents  per  share  stamp  duty.  Write  me  how 
you  want  the  stock  issued,  and  I  will  have  it  sent  to  you  by 
the  company.  (Signed)  J.  W.  Mason.'' 

No  other  letters  were  written  by  plaintiff  in  reply  to 
the  above  letters  of  defendant.  It  takes  about  nine  or  ten 
days,  as  testified,  for  a  letter  to  go  from  San  Francisco 
to  Hilo;  delays  of  three  or  four  days  sometimes  occur  at 
Honolulu. 

Plaintiff  testified  that  immediately  upon  receiving  defend- 
ant's letter  of  May  31st  (which  was  about  June  13th)  he  set 
aside  five  hundred  shares  of  the  sugar  company  stock  for  de- 
fendant, and  on  June  21st  drew  on  defendant  for  the  amount 
mentioned  in  the  correspondence.  His  agents,  Alexander  & 
Baldwin,  through  whom  he  drew,  were  at  Honolulu.  The 
draft  was  presented  about  July  5th  and  payment  refused,  but 
for  what  reason  was  not  stated  at  the  time  of  refusal,  so  far  as 
appears.  Plaintiff  testified:  "I  allotted  and  set  aside  that 
amount  of  stock  to  him.    I  had  a  certain  amount  of  stock  that 
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I  had  subscribed  for,  as  Mason,  trustee,  for  the  benefit  of  my 
San  Francisco  friends,  and  Mr.  Lievre  was  one  of  them,  and 
others  I  can  name  to  whom  I  wrote  just  such  letters.  I  heard 
from  Mr.  Lievre  as  to  how  many  he  would  take,  and  I  set 
aside  that  amount  for  him.  I  awaited  a  reply  from  him  as  to 
how  I  should  have  the  stock  made  out;  that  is  the  only  reason 
I  did  not  have  that  [referring  to  the  certificate  of  stock]  sent 
to  him,  attached  to  the  draft."  Further  explaining  this  omis- 
sion to  send  the  certificate  with  the  draft,  he  testified  that  it 
was  ''because  he  did  not  tell  me  how  it  was  to  be  allotted.  In 
my  previous  transactions  with  him  he  had  taken  stock  in  their 
names" — ^presumably  other  persons.  At  the  time  plaintifl! 
received  defendant's  letter  of  May  31st,  he  held  over  four 
thou3and  shares,  some  in  his  own  name  and  others  in  his  name 
as  trustee.  On  July  3,  1899,  defendant  wrote  plaintiff  as  fol- 
io vrs:  '*!  hereby  revoke  my  offer  to  take  five  hundred  shares 
of  assessable  stock.  I  have  this  day  written  to  my  agent  at 
Honolulu.  J.  C.  Cohen,  full  instructions  as  to  same,  and  if  you 
go  to  Honolulu  you  can  interview  him,  and  he  will  fully  ex- 
plain the  matter  to  you,  or  if  you  do  not  go,  he  will  oommuni- 
nate  with  you  direct  as  to  the  same." 

After  defendant  had  refused  to  accept  the  first  draft,  he 
wrote  plaintiff  on  July  8th  in  which  he  stated  that  the  stock 
was  for  a  friend  who  would  have  taken  it,  notwithstanding 
it  had  fallen  off  in  value,  if  it  had  been  attached  to  the  draft, 
"for,"  defendant  wrote,  ''I  would  have  been  in  a  position  to 
show  him  that  the  order  for  cancellation  did  not  reach  in  time, 
and  that  in  the  mean  time  the  stock  had  been  delivered,  and  he 
would  be  bound  to  pay  for  same." 

The  court  found  on  sufficient  evidence  that  defendant's 
letter  of  July  3d  ''was  mailed  and  received  by  plaintiff  subse- 
quent to  the  writing,  mailing,  and  receipt  of  the  aforesaid 
letters  of  May  19th  and  May  31,  1899  (plaintiff's  letter  and 
defendant's  reply),  and  subsequently  to  the  writing  and  mail- 
ing of  the  letter  of  June  21,  1899"  (plaintiff's  letter  drawing 
on  defendant).  After  receiving  this  July  3d  letter  plaintifl 
wrote  his  agents  at  their  Honolulu  office  July  20th,  aAn^ing 
them  five  hundred  shares  of  the  sugar  company  stock,  with 
directions  to  have  it  reissued  in  the  name  of  defendant,  and 
this  certificate  bearing  the  date  July  25th,  accompanied  by  a 
second  draft  on  defendant  for  the  amount  first  drawn  for. 
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sent  forward  to  the  San  Francisco  office  of  Alexander  &  Bald- 
win, and  there  is  evidence  that  upon  its  being  received  the 
draft  with  the  certificate  attached  was  presented  to  defendant 
and  acceptance  refused. 

Upon  these  facts,  some  of  which  are  specifically  found,  the 
court,  as  conclusions  of  law,  found  that  plaintiff's  letter  of 
May  19th  was  an  offer  to  sell  five  hundred  shares  of  the  stock 
in  question,  at  the  price  stated  therein;  that  defendant's  letter 
of  May  31st  was  an  acceptance  of  the  offer  and  an  agreement 
to  buy  this  number  of  shares  at  said  price;  that  by  plaintiff's 
letter  of  June  21st  he  only  notified  defendant  that  he  (plain- 
tiff) had  made  a  draft  on  defendant  for  the  purchase  price; 
"that  the  writing,  mailing  and  receipt  of  the  said  letters  of 
May  19th,  May  31st,  and  June  21st  constituted  a  written  exe- 
cuted contract  of  sale  by  plaintiff  to  defendant"  of  said  shares 
for  the  sum  named,  and  "that  on  the  presentation  of  plain- 
tiff's said  draft  on  defendant  .  .  .  and  the  refusal  by  defend- 
ant to  accept  the  said  draft,  the  said  sum  of  $1,040  became 
thereupon  due  and  owing,  by  defendant  to  plaintiff";  and,  as 
a  further  conclusion  of  law,  that  plaintiff  is  entitled  to  judg 
ment  against  defendant  for  the  sum  named  with  interest  and 
costs  of  suit 

Defendant  claims  that  plaintiff's  letter  of  May  19th  was  not 
a  sufficient  offer  to  sell  five  hundred  or  any  other  niunber  of 
shares  of  stock,  owing  to  its  indefiniteness,  and  that  the  only 
definite  offer  in  the  entire  transaction  was  defendant's  letter 
of  May  31st,  which  could  be,  and  was,  withdrawn  before  the 
plaintiff  legally  accepted  it.  By  legal  acceptance  defendant 
means  and  insists  that  there  must  have  been  delivery  of  the 
shares  at  the  time  the  first  draft  was  presented  for  acceptance, 
and  as  it  is  conceded  that  the  shares  were  not  then  tendered, 
he  had  a  right  to  refuse  acceptance.  Furthermore,  that  as 
defendant  withdrew  his  offer,  of  which  plaintiff  had  notice, 
before  sending  his  second  draft,  accompanied  by  the  shares, 
the  transaction  was  at  an  end,  and  he  rightly  refused  accept- 
ance of  the  shares. 

It  may  be  conceded  that  the  letter  of  May  19th  alone  lacks  in 
some  respects  the  element  of  distinctness  and  certainty  essen- 
tial to  a  complete  offer  to  sell.  But  whatever  of  uncertainty 
there  may  be  on  the  face  of  this  letter  as  to  the  company  re- 
ferred to  or  as  to  the  number  of  shares  offered,  its  meaning 
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was  well  understood  hy  defendant,  as  shown  by  his  letter  of 
May  31sty  in  which  he  definitely  offered  to  take  five  hundred 
shares,  and  by  plaintiff's  letter  of  June  21st  in  reply.  By 
these  several  letters  the  minds  of  the  parties  were  brought  into 
perfect  agreement.  It  is  noticeable,  and  defendant  comments 
on  the  fact,  that  the  name  of  the  company  is  not  mentioned  in 
the  May  19th  letter.  This  is  true  of  defendant's  letter  of 
May  31st  and  also  plaintiff's  letter  of  June  21st,  but  defend- 
ant  does  not  deny,  nor  can  it  be  doubted,  that  both  parties 
knew  what  stock  was  referred  to,  for  in  defendant's  letter  con- 
firming his  letter  of  May  31st  he  asks  for  "information  as  to 
what  Olaa  Sugar  Company  is  doing." 

It  seems  to  us  too  obvious  to  call  for  discussion  that  when 
defendant  made  his  offer  to  take  five  hundred  shares  in  re- 
sponse to  plaintiff's  letter,  also  authorizing  plaintiff  to  draw 
on  him  for  the  money,  and  plaintiff  thereupon  advised  defend- 
ant that  he  had  drawn  on  him  as  requested  by  defendant,  an 
executed  written  contract  resulted  from  the  correspondence. 
If  the  parties  had  been  strangers  to  each  other  defendant 
might  with  greater  reason  claim  that  the  stock  should  have 
accompanied  the  draft,  and  might  also  have  assumed  that  the 
shares  would  come  with  the  draft.  On  the  other  hand,  as 
friends,  between  whom  at  least  one  similar  deal  had  occurred, 
as  well  as  some  others,  plaintiff  might  well  have  assumed  that 
defendant  did  not  expect  the  stock  to  be  sent  with  the  draft, 
especially  as  defendant  did  not  request  it  to  be  so  sent  There 
must  have  been  some  understanding  outside  the  letters,  or 
defendant  would  not  have  known  to  what  plaintiff  referred 
in  his  letter  of  May  19th;  and  this  would  seem  quite  prob- 
able from  the  fact  that  plaintiff  in  writing  defendant  desired 
to  know  how  he  wanted  the  stock  issued.  Plaintiff  had  paid 
for  the  stock  just  what  he  was  getting  for  it,  although  it  was 
then  worth  a  premium ;  there  was  no  profit  to  him  in  the  trans- 
action, but  it  was  rather  a  matter  of  accommodation  to  defend- 
ant We  do  not  think  that  plaintiff  failed  to  send  the  stock 
because  he  intended  to  reserve,  as  defendant  urges,  the  ju$ 
disponendi,  or  that  the  transaction  had  that  effect  In  our 
opinion,  plaintiff's  letter  of  June  21st  was  such  a  closing  of 
the  sale  as  to  have  given  defendant  a  right  of  action  for  the 
stock.  Indeed,  as  we  understand  defendant's  position,  he  does 
not  rely  on  his  retraction  of  July  3d  so  much  as  on  the  fact 
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that  the  stock  should  in  any  event  have  been  tendered  with  the 
presentation  of  the  draft.  Undoubtedly,  this  would  be  true  if 
defendant  had  so  directed,  for  it  would  then  have  been  one 
of  the  express  provisions  of  the  contract.  But  he  did  not  so 
direct,  and  the  question  arises  whether  it  was  necessary  to  a 
completed  sale.  Apart  from  the  consideration  that,  in  view 
of  all  the  facts,  plaintiff  was  not  required  to  send  the  stock 
with  his  draft,  as  might  under  some  circumstances  have  been 
the  case,  we  do  not  think  delivery  of  the  shares  was  essential 
to  the  completed  sale.  This  was  not  the  ordinary  sale  of  goods 
for  cash  or  '*cash  on  delivery"  in  which  payment  of  the  pur- 
chase price  and  the  deliveiy  of  the  goods  are  conditions  prece- 
dent to  vesting  title,  nor  does  it  come  within  the  class  of  cases 
known  as  a  ''trade  offer,"  and  may  readily  be  distinguished 
from  Hilmer  v.  Hills,  138  Cal.  134,  cited  by  defendant.  Such 
is  the  rule  generally  as  to  executory  contracts,  but  there  was 
here  no  condition  that  the  price  should  be  paid  before  deliv- 
ery; on  the  contrary,  plaintiff  set  aside  the  stock  to  defend- 
ant's use  on  receipt  of  his  letter  and  drew  on  him  precisely 
as  directed.  It  was  then  too  late  for  either  party  to  retract; 
the  sale  was  complete  and  the  contract  executed.  The  inten- 
tion to  sell  and  the  intention  to  buy  are  both  clear  and  un- 
mistakable from  the  written  expressions  of  the  parties,  and 
whatever  significance  might  attach  to  the  acts  of  payment 
and  delivery  would  be  in  the  nature  of  evidence,  and  not  as 
of  the  essence  of  the  contract  But  if  there  remained  some 
doubt  on  the  question  of  intent  from  evidence  conflicting  in 
its  nature,  which  we  do  not  think  there  was,  the  finding  of  the 
court  must  stand.  Even  where  there  has  been  a  manifestation 
of  intention,  Mr.  Benjamin  states  the  rule  to  be,  that  "the 
presumption  of  law  is  that  the  contract  is  an  actual  sale,  if 
the  specific  thing  is  agreed  on,  and  it  is  ready  for  immediate 
delivery."  (Benjamin  on  Sales,  7th  ed.,  sec.  311.)  Where 
the  goods  have  not  been  specified,  or  if,  when  specified,  some- 
thing remains  to  be  done  to  them  by  the  vendor,  either  to 
put  them  into  deliverable  shape,  or  to  ascertain  the  price,  the 
contract  is  executory.  In  this  latter  case,  it  is  presumed  that 
the  parties  intended  to  make  the  transfer  dependent  upon  the 
performance  of  the  thing  yet  to  be  done,  as  a  condition  pre- 
cedent. (Ibid.)  "But,"  it  is  added,  "of  course  these  pre- 
sumptions yield   to   proof   of   a  contrary  intent."     (Ibid.) 
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Here  there  was  nothing  remaining  to  be  done  by  the  vendor. 
He  had  shares  in  his  own  name  and  as  trustee,  which  could 
have  been  delivered.  The  thing  remaining  to  be  done  was 
for  the  defendant  to  designate  how  he  wanted  the  shares  is- 
sued. The  cases  in  which  the  contracts  were  held  to  be  incom- 
plete because  something  remained  to  be  done  by  the  seller 
before  delivery  could  be  made  according  to  the  contract,  '*are 
those  where  that  which  remains  to  be  done  is  something  in 
order  to  the  ascertainment  of  the  price,  or  to  the  identifica- 
tion of  the  property  sold,  or  where  the  contract  is  executory, 
as  where  the  article  sold  has  yet  to  be  manufactured,  such  a 
contract  being  more  strictly  an  agreement  to  sell,  than  a  con- 
tract of  sale.'*     (Tyson  v.  Wells,  2  Cal.  122.) 

It  was  said  in  Hatch  v.  Oil  Co.,  100  U.  S.  124:  "Stand- 
ard authorities  also  show  that  where  there  is  no  manifesta- 
tion of  intention,  except  what  arises  from  the  terms  of  the 
sale,  the  presumption  is,  if  the  thing  to  be  sold  is  specified 
and  it  is  ready  for  the  immediate  delivery,  that  the  contract 
is  an  actual  sale,  unless  there  is  something  in  the  subject- 
matter  or  attendant  circumstances  to  indicate  a  different 
intention." 

Mr.  Cook  states  the  law  thus:  '* Generally  a  sale  of  stock  ts 
attended  with  an  immediate  delivery  of  the  certificate  there- 
for, or  it  is  agreed  that  the  certificate  shall  be  delivered  at 
some  specified  time  in  the  future.  If,  however,  the  vendor 
offers  to  sell  his  stock  and  the  vendee  accepts  the  offer,  the 
contract  is  complete  and  binds  both  parties,  although  nothing 
has  been  said  as  to  the  time  when  the  certificate  of  stock  shall 
be  delivered.  The  law  implies  that  the  contract  will  be  per- 
formed by  a  delivery  of  the  certificates  immediately  or  within 
a  reasonable  time  and  either  party  may  insist  upon  canying 
out  the  contract"  (Cook  on  Stock  and  StockholderSy  see. 
334.) 

The  office  of  the  sugar  company  was  at  Honolulu,  and  had 
plaintiff  sent  defendant  the  shares  with  the  draft  it  would 
have  been  necessary  for  defendant  to  return  them  to  Honolula 
for  reissue  in  his  name,  if  he  had  desired  them  to  so  issue.  The 
rule  of  our  code  is,  that  "The  title  to  personal  property  sold 
or  exchanged  passes  to  the  buyer  whenever  the  parties  agree 
upon  a  present  transfer,  and  the  thing  itself  is  identified, 
whether  it  is  separated  from  other  things  or  not."  (Civ.  Code^ 
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see.  1140.)  If  title  passes  in  such  a  case,  it  cannot  be  tliat 
deliveiy  of  the  thing,  simultaneously  with  payment,  is  neces- 
sarily of  the  essence  of  the  transfer.  (See  the  subjeet  dis- 
cussed somewhat  in  Laasing  y.  James,  107  GaL  348.) 

It  is  contended  that  the  findings  are  not  responave  to  the 
issues;  that  there  is  a  failure  to  find  on  material  issues;  and 
that  the  ultimate  facts  pleaded  in  the  complaint  do  not  neces- 
sarily follow  from  the  probative  facts  found. 

After  what  has  been  said  as  to  the  transaction  and  the  lia- 
bility under  what  is  undisputedly  the  contract  between  the 
parties,  we  do  not  deem  it  necessary  to  examine  at  length  the 
objections  to  the  character  of  the  findings  or  as  to  whether 
they  conform  to  the  issues.  They  are  findings  in  part  of  pro- 
bative facts  and  in  part  ultimate  f acts,  and  the  conclusions  of 
law  are  in  part  more  findings  of  ultimate  facts  than  conclu- 
sions of  law.  We  may  look  to  all  these  to  determine  whether 
they  are  supported  by  sufficient  evidence  and  are  sufficiently 
responsive  to  the  issues  made  by  the  pleadings  and  support  the 
judgment. 

We  have  examined  appellant's  points  on  the  objections 
raised  and  his  argument  in  support  thereof  and  respondent's 
reply  thereto,  and  we  find  no  prejudicial  error  in  respeet  of 
any  of  the  objections  made. 

It  is  advised  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Cooper,  C*,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J. 


[8.  F.  No.  8910.    Department  Two.— -Deeamber  1,  1904.] 

THOMAS  Q.  JONES,  Appellant,  v.  J.  B.  WALDEN,  Admin- 
istrator,  etc,  Bespondent. 

BlRATlS  OV  DlCBASID  PeBSONS — ^ALLOWANOS  BT  ADKINISTBATOa— PaBT 

or  Claim— BEjionoM  or  RBsn>ux — ^Pbxskntation  to  JuDeE — Stat- 
VTE  or  LiHiTATiONS. — ^The  allowance  of  a  elaim  only  in  part  hj 
tiks  administxator  is  a  rejeetion  of  the  residue;  and  if  an  action 
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is  not  began  within  three  months  thereafter,  it  is  barred  hj  seetioo 
1498  of  the  Code  of  Civil  ProcedurOi  notwitnstanding  it  is  begun 
within  three  months  from  the  approval  bj  the  judge  of  the  part 
aUowanee  made  hj  the  administrator.  Such  claim  need  not  have 
been  presented  to  the  judge,  whose  aetion  was  not  necessary  to  the 
completion  of  the  rejection  by  the  administratori  and  could  not 
affect  such  rejection. 

Id. — PRSSENTATION  OT  Cl«AIM — REJECTION   BT  JUDOE  OB   AdMINISTBATOB 

— BuNNiNO  OF  Statute. — It  is  only  where  a  claim  has  been  allowed 
by  an  administrator  that  it  must  be  presented  to  the  judge,  who 
may  reject  it  notwithstanding  such  allowance.  A  claim  may  be 
conclusively  rejected  by  either  the  administrator  or  the  judge;  and 
where  there  is  rejection  by  either  the  statute  begins  to  run  from 
the  date  of  such  rejection. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
CSty  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    M.  C.  SIoss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Ruef,  for  Appellant 

Frisbie  &  White,  for  Respondent 

McFARLAND,  J. — This  is  an  action  against  the  adminis* 
trator  of  the  estate  of  James  B.  Chase,  deceased,  to  recover 
$12,180.75  alleged  to  have  been  owing  from  said  Chase  at  the 
time  of  his  death  to  plaintiff  upon  an  open,  mutual,  and  cur- 
rent account.  Judgment  went  for  defendant  and  plaintiff 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  court  below  held  that  appellant's  alleged  cause  of  action 
was  barred  by  section  1498  of  the  Code  of  Civil  Procedure; 
and  we  do  not  see  how  this  conclusion  can  be  successfully  as- 
sailed. That  section  is  as  follows:  ''When  a  claim  is  rejected 
either  by  the  executor  or  administrator,  or  a  judge  of  the 
superior  court,  the  holder  must  bring  suit  in  the  proper  court 
against  the  executor  or  administrator  within  three  months 
after  the  date  of  its  rejection,  if  it  be  then  due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  claim  shall  be  for- 
ever barred."  The  facts  which  make  this  section  applicable 
to  the  ease  at  bar  are  these:  "Appellant's  claim  for  the 
$12,180.75  having  been  presented  to  the  administrator,  the 
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latter,  on  January  16, 1902,  allowed  the  same  for  only  $343.58, 
and  on  said  day  indorsed  his  allowance  for  that  amount  upon 
the  claim.  Afterwards,  on  February  20,  1902,  the  judge  of 
the  superior  court  indorsed  on  the  claim  a  similar  allowance 
for  the  sum  of  $343.58.  This  present  action  was  commenced 
May  6,  1902, — ^which  was  more  than  three  months  after  the 
said  indorsement  of  the  claim  by  the  administrator,  but  within 
three  months  after  the  said  indorsement  of  the  claim  by  the 
judge  of  the  superior  court. 

The  allowance  of  the  claim  by  the  administrator  for  $343.58 
was  clearly,  in  law,  a  rejection  of  all  the  rest  of  the  claim. 
(Consolidated  Nat  Bank  v.  Hayes,  112  Cal.  75,  83.)  And  as 
the  rejection  occurred  on  January  16,  1902,  the  three-month 
limitation  prescribed  by  section  1498  commenced  to  run  from 
that  date.  The  contention  that  the  action  of  the  superior 
judge  on  February  20th  was  necessary  to  the  completion  of 
the  rejection  is  not  maintainable.  The  language  of  the  section 
is,  that  when  a  claim  is  rejected  **  either  by  the  executor  or 
administrator,  or  a  judge  of  the  superior  court"  suit  must  be 
commenced  within  three  months  after  "the  date  of  its  rejec- 
tion." When  an  administrator  rejects  a  claim  the  rejection 
is  complete  and  final,  and  cannot  be  changed  or  in  any  way 
affected  by  any  future  action  of  the  judge.  In  such  case  there 
is  no  reason  for  presenting  a  claim  to  the  judge  at  all ;  and  it 
is  only  where  a  claim  has  been  allowed  by  an  administrator 
that  there  is  a  necessity  of  presenting  it  to  the  judge,  for  he 
may  reject  it,  notwithstanding  its  allowance  by  the  admin- 
istrator. But  a  claim  may  be  conclusively  rejected  by  either 
the  administrator  or  the  judge ;  and  when  there  is  a  rejection 
by  either  the  statute  conunences  to  nm  from  the  date  of  such 
rejection. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J^  and  Henshaw,  J.^  concurred. 
Hearing  in  Bank  denied. 
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[S.  T.  No.  2800.    Department  One.— Beeember  2,  1004.] 

H.  F.  KBEDO,  Bespondent,  v.  O.  B.  PHELPS  et  aL,  Ap- 

peUantEL 

AonoN  iCK  Injunction — ^Thbbatenxd  OusTBft— Thbx^tknxd  Tubspass 
vo  PXBSONAL  Pbopibtt.— An  aetion  will  not  lie  to  reetrain  a  mere 
threatened  oneter  of  the  plaintiff  from  rooms  alleged  to  be  in  hia 
poeseesion  where  there  is  nothing  to  show  that  the  threatened  injoiy 
wonld  be  irreparable.  Nor  will  an  injunction  lie  to  restrain  threat- 
ened injnrj  to  plaintiff's  fnmitnre  and  the  threatened  remoTal 
thereof  from  the  premises. 

Id.— FomiNas  asd  Jvdquxst  UNSuppcmnED  bt  Pleaoxnqs.— The  plain- 
tiff must  recover,  if  at  all,  upon  the  cause  of  action  alleged,  and 
not  npon  some  other  which  maj  be  developed  in  the  proofs.  Where 
the  eomplaint  alleges  that  plaintiff  was  in  the  qniet  and  peaceable 
possession  of  the  premises,  and  there  was  no  cross-demand  or  daim 
for  renty  findings  showing  an  ouster  from  the  premises  and  a  judg- 
ment that  he  be  restored  to  possession,  and  should  pay  defendant 
a  eertain  rent  for  the  premises,  are  whollj  unsupported  hy  the 
pleadings  and  outside  of  the  issues. 

APPEAL  from  a  jadgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franoisoo.  Thomas  F.  Graham, 
Judge. 

The  f  aets  are  stated  in  the  opinion. 

D.  E.  Alexander,  and  E.  Myron  Wolfe,  for  Appellants. 

P.  B.  Nagle,  and  Nagle  &  Nagle,  for  Bespondent 

COOPEB,  C. — ^Appeal  from  judgment  in  favor  of  plaintifiF. 
Appellants  contend  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  findings 
are  outside  of  the  issues  stated  in  the  pleadings.  Both  con- 
tentions will  have  to  be  sustained. 

The  substance  of  the  complaint  is :  That  at  all  times  therein 
named  the  plaintiff  ''was  in  the  quiet  and  peaceable  enjoy- 
ment of  a  certain  two  rooms  in  a  certain  house  known  and 
designated  as  No.  937  Post  Street  in  the  city  and  county  of 
San  Francisco.  .  .  •  That  while  plaintiff  was  in  the  possession 
of  said  rooms,  the  said  defendants  wrongfully  and  unlawfully 
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ihreatened  and  do  now  threaten  to  oust  plaintiff  therefionL 
.  •  .  That  plaintiff  is  informed  and  believes  and  therefore 
alleges  that  the  said  defendants  threatened  to  prevent  the 
said  plaintiff  from  entering  said  premises  by  locking  the  doors 
of  said  house  and  by  barricading  the  same  so  that  it  will  be 
impossible  for  the  said  plaintiff  to  enter  said  rooms,  and  to 
nnlawfoUy  and  wrongfolly  use  force  and  violence  against  the 
said  plaintiff  if  he  shall  attempt  to  enter  said  premises,  and 
plaintiff  farther  alleges,  upon  his  information  and  belief,  that 
the  said  defendants  threatened  to  cause  his  said  furniture  to 
be  unlawfully  and  wrongfully  destroyed  and  removed  from 
said  premises  and  otherwise  injure  said  plaintiff  and  his  said 
properly  in  violation  of  said  lease  and  the  terms  thereof.  That 
plaintiff  believes  that  said  defendants  will  commit  said  acts 
hereinbefore  set  forth  unless  th^  are  restrained  by  this 
court*' 

The  complaint  concludes  with  a  prayer  for  an  injunction 
restraining  the  threatened  acts  and  restraining  the  defendants 
''from  interfering  with  the  plaintiff  in  the  quiet  and  peace- 
able enjoyment  of  said  premises."  It  is  evident  that  the 
object  of  the  complaint  is  to  enjoin  the  threatened  ouster  of 
plaintiff  from  his  rooms  and  the  threatened  destruction  of 
his  furniture.  It  is  alleged  that  defendants  threatened  to 
oust  plaintiff  from  the  said  rooms  and  to  cause  his  furniture 
to  be  destroyed  and  removed  from  the  said  premises.  It  is 
not  even  alleged  that  defendants  will,  unless  restrained  by 
the  court,  commit  the  threatened  acts,  but  it  is  alleged  that 
plaintiff  believes  ''that  defendants  will  commit  said  acts." 
If  we  regard  the  "two  certain  rooms"  as  being  real  estate, 
and  sufficiently  described,  yet  it  is  alleged  that  plaintiff  is  in 
the  quiet  and  peaceable  possession  of  them.  Courts  will  not 
issue  an  injunction  to  prevent  a  threatened  ouster  of  one  in 
the  possession  of  real  estate  when  that  is  the  main  question 
before  the  court  If  the  party  should  be  ousted,  he  would 
have  his  remedy  at  law,  but  the  aid  of  a  court  of  equity  cannot 
be  invoked  to  prevent  a  mere  threatened  ouster.  If  such  were 
the  rule  the  time  of  the  courts  would  be  taken  up  in  the  in- 
vestigation of  imaginary  wrongs  and  idle  threats.  And  so  of 
the  threatened  destruction  of  plaintiff's  furniture.  We  know 
of  no  case  in  which  the  court  has  enjoined  the  threatened  in- 
jury or  removal  of  ordinary  personal  property  simply  upon 
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allegation  or  proof  of  a  mere  threat  to  injore  or  remove  it. 
There  are  cases  of  continued  trespass,  or  of  trespasses  of  such 
a  nature  that  they  will  ripen  into  an  easement,  or  of  threat- 
ened destruction  of  property  of  peculiar  value,  and  other 
cases  where  the  facts  show  that  the  threatened  injury  will  be 
irreparable,  in  which  courts  will  grant  injunctions,  but  not  in 
a  case  of  the  threatened  destruction  of  furniture.  If  an  in- 
junction could  be  granted  in  this  case,  there  is  no  reason  why 
it  should  not  be  granted  in  case  of  every  threatened  trespass 
either  to  person  or  property.  We  see  no  reason  to  depart  from 
the  old  and  well-established  rule  that  an  injunction  will  not 
lie  to  prevent  a  threatened  trespass. 

In  the  findings  there  is  much  immaterial  matter  as  to  the 
plaintiff's  lease  of  the  rooms,  the  tender  of  rent  by  him,  and 
other  matters,  but  it  is  found  that  defendants  locked  the  front 
door  leading  to  plaintiff's  room,  and  ''with  great  force  refused 
to  permit  plaintiff  to  enter  said  premises.'*  The  court  gave 
judgment  that  plaintiff  is  entitled  to  be  restored  to  the  pos- 
session of  the  said  premises,  and  that  defendants  be  ''enjoined 
from  in  any  way  interfering  with  the  said  plaintiff  in  the 
occupancy  of  the  said  premises,"  and  that  "plaintiff  should 
pay  defendants  $10  for  the  rent  of  said  premises."  The  court 
thus  in  effect  found  that  plaintiff  had  been  ousted  from  the 
possession  of  the  premises  and  that  he  be  restored  to  the  pos- 
session, and  this  in  face  of  the  complaint  alleging  that  he  was 
in  the  quiet  and  peaceable  possession  and  the  absence  of  any 
demand  in  the  complaint  for  possession.  And  the  ten  dollars 
rent  is  ordered  to  be  paid  by  plaintiff  to  defendants  in  the 
absence  of  any  cross-demand  or  claim  as  to  any  rent  due. 
Courts  have  been  very  liberal  in  sustaining  the  findings  of  the 
trial  court  upon  issues  that  were  attempted  to  be  made  l^  the 
pleadings,  and  treated  as  so  made  during  the  trial,  where  they 
were  of  such  a  nature  as  to  show  some  legitimate  relation  to 
the  nature  of  the  action  as  set  forth  in  the  pleadings.  But 
they  have  not  adopted  a  rule  that  would  in  effect  do  away 
with  all  pleadings.  They  have  not  held  that  a  plaintiff  could 
recover  upon  a  different  cause  of  action  developed  on  the  trial 
by  the  evidence  with  no  amendment  of  the  pleadings.  They 
have  not  held  that  a  plaintiff  oould  recover  possession  of  real 
estate  upon  a  complaint  which  alleged  that  he  was  in  pos- 
session and  failed  to  allege  any  ouster.     The  rule  is,  that  the 
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plaintiff  must  recover,  if  at  all,  upon  the  cause  of  aetion  set 
out  in  the  complaint,  and  not  upon  some  other  which  may  be 
developed  by  the  proofs.     (Schirmer  y.  Drexler,  131  CaL  134. 
and  cases  cited  therein.) 
The  judgment  should  be  reversed. 

Harrison,  C,  and  Gray,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[Sae.  No.  1270.    In  Bank. — ^Deeember  8,  1904.] 

D.  W.  HARRIER,  Respondent,  v.  H.  A.  BASSFORD,  Bx- 
•eutor,  etc.,  et  al.,  Defendants;  IDA  0.  BASSFORD 
and  J.  M.  BASSFORD,  Appellants. 

ExBCUTiON — Issuance  upon  Judombnt  attbb  Fivx  Years — ^Ez  Parte 
MonoN. — ^Under  section  685  of  the  Code  of  Civil  Proeednre,  as 
amended  in  1895,  the  court  may,  upon  ex  parte  motion  of  the  judg- 
ment creditor,  authorize  the  issuance  of  execution  upon  a  judgment 
rendered  since  the  passage  of  the  amendment,  notwithstanding  the 
lapse  of  fiye  jears  from  the  date  of  the  judgment. 

Ii>d — ^Sunning  or  Statute  upon  Judgment. — A  judgment,  as  a  cause 
of  aetion,  does  not  become  final  until  the  hipse  of  siz  months  from 
the  date  of  its  entr7,  and  it  cannot  be  barred  bj  limitation  until 
the  period  of  five  years  and  siz  months  after  its  entiy. 

Id.— CtoHanTunoNAL  Law — ^Poweb  or  Legislature— Absbnob  ow  No- 
tice— ^DuE  Process  op  IiAW. — ^The  legislature  has  power  under  the 
constitution  to  permit  the  issuance  of  an  execution  upon  motion  of 
the  judgment  creditor  without  notice  to  the  defendant.  Such  notice 
is  not  necessarf  to  constitute  due  process  of  law,  which  is  suf- 
fidentij  obtained  by  service  of  the  summons  in  the  original  action. 

Id. — ^Judgment  upon  JomT  Note — Suretyship— Belbase  or  Prdtoifal 
Debtor— Knowledge  or  Obligee. — ^Where,  so  far  as  appears  as  to 
the  obligee,  a  note  is  a  joint  obligation,  the  judgment  rendered 
thereon  must  bear  thj  same  character,  and  a  release  of  one  of  them 
does  not  operate  to  extinguish  the  liability  of  the  other.  But  con- 
ceding, without  deciding,  that  after  judgment  upon  such  a  note  it 
may  be  shown  that  one  of  the  joint  makers  was  in  fact  surety  for 
another,  such  showing  cannot  avail  where  it  is  not  shown  that  the 
obligee  was  aware  of  the  relations  between  the  debton. 

CXLV.  Cal.— 34 


Digitized  by  VjOOQIC 


530  HABRnm  v.  Bassfobd.  [145  Cal. 

I^^— Afpraisbicemt  or  Homxstsad— Filling  Vaganot  m  Boakd  or 
ArPRAissRS — ^NoncB. — ^Where  the  appraisera  appointed  to  appraise 
tiie  homeBtead,  a  portion  of  whieh  was  sabjeet  to  ezeeation,  were 
properi^  appointed  npon  due  eervioe  of  notiee,  and  the  abeenee 
of  one  of  the  qoalifleu  appraiaen  from  the  eonntj  ereated  a  ^acanqr^ 
the  eourt  had  anthoritj  to  fill  the  yaeasi^  with  a  qualified  appointee 
without  farther  notiee. 

APPEAL  from  orders  of  fhe  Superior  Court  of  Solano 
Ckmnty.    A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  fhe  opinitm  of  flie  court 

E.  E.  McFarland,  Balei|^  Barear,  and  William  M.  Sims, 
for  Appellants. 

John  M.  Gregory,  L.  Q.  Harrier,  and  T.  T.  0.  Gregory,  for 
Bespondent 

SHAW,  J. — ^The  defendant  Ida  C.  Bassford  appeals  from 
an  order  of  the  superior  court  giving  leave  to  issue  an  execu- 
tion on  a  deficiency  judgment  entered  against  her  in  the 
action,  also  from  an  order  denying  her  motion  to  set  aside  the 
first-mentioned  order,  and  the  proceedings  taken  thereunder, 
also  from  an  order  approving  the  report  of  the  appraisers 
appointed  to  appraise  her  homestead  in  proceedings,  in  ac- 
cordance with  the  Civil  Code,  to  sell  the  same,  on  the  execu- 
tion, and  from  an  order  confirming  the  report  of  said  ap- 
praisers setting  apart  such  homestead. 

On  July  5, 1898,  the  plaintiff  recovered  a  judgment  of  fore- 
closure against  certain  defendants,  including  the  appellant 
Ida  C.  Bassford.  The  judgment  provided  that  if  the  pro- 
ceeds of  the  sale  should  not  be  sufficient  to  satisfy  the  judg- 
ment a  deficiency  judgment  should  thereupon  be  entered 
against  certain  of  the  defendants,  including  the  said  Ida  C. 
Bassford,  for  the  amount  remaining  unpaid.  Thereafter  a 
sale  was  had,  and  there  being  a  balance  of  $3,280.06  unpaid, 
a  deficiency  judgment  was  entered,  as  provided  in  the  judg- 
ment of  foreclosure.  On  October  12,  1903,  upon  motion  of 
the  judgment  plaintiff,  and  without  notice  to  any  of  the  de- 
fendants, the  court  ordered  that  an  execution  issue  upon  the 
defioienoy  judgment  for  the  amount  due  thereon,  less  the  sum 
of  four  hundred  dollars,  previously  paid.    Thereafter  an  exe- 
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cation  was  lamed  in  pnrsaanee  of  the  order,  and  the  orders 
appealed  from  thereupon  followed* 

The  order  directing  the  exeention  to  be  issued  was  made 
under  the  provisions  of  section  685  of  the  Code  of  Ciyil  Pro- 
cedure, which  reads  as  follows:  ''In  all  cases,  the  judgment 
may  be  enforced  or  carried  into  execution  after  the  lapse  of 
five  years  from  the  date  of  its  entry,  l^  leave  of  the  court, 
upon  motion,  or  by  judgment  for  that  purpose,  founded  upon 
supplemental  pleadings;  but  nothing  in  this  section  shall  be 
construed  to  revive  a  judgment  for  the  recovery  of  monqr 
which  shall  have  been  barred  by  limitation  at  the  time  of  the 
passage  of  this  act'' 

This  section  was  enacted  in  its  present  form,  so  as  to  make 
it  applicable  to  judgments  for  the  recovery  of  money,  on 
March  9, 1895.  The  proviso  to  the  effect  that  it  was  not  to  be 
construed  to  revive  a  judgment  for  the  reooveiy  of  money  is 
inapplicable  to  this  case,  inasmuch  as  the  judgment  herein 
was  rendered  after  the  enactment  of  the  section  as  amended, 
and  therefore  it  could  not  have  been  barred  by  limitation  at 
the  time  of  the  passage  of  the  amended  section.  Moreover,  at 
the  time  this  execution  was  issued,  the  judgment  in  question 
was  not  barred  by  the  statute  of  limitations.  As  a  foundation 
for  a  cause  of  action  it  did  not  become  final  until  six  months 
from  the  date  of  its  entry.  In  the  case  of  Feeney  v.  Hinckley, 
134  CaL  470,^  it  was  hdd  that  an  action  upon  a  judgment  is 
not  barred  until  five  years  have  elapsed  from  the  time  at 
which  it  became  final.  Adding  to  the  five  years  provided  in 
the  statute  of  limitations  the  six  months  in  which  an  appeal 
may  be  taken,  and  which  must  elapse  before  the  judgment 
becomes  final,  it  will  be  seen  that  the  judgment  of  foreclosure 
would  not  be  barred  by  limitation  until  the  period  of  five 
years  and  six  months  after  its  entry.  This  period  had  not 
expired  at  the  time  the  execution  in  question  was  issued. 

The  principal  contention  of  the  appellants  is,  that  section 
685,  in  so  far  as  it  may  be  construed  to  permit  an  order  to  be 
made  for  the  issuance  of  an  execution,  upon  motion  without 
notice  to  the  defendants,  is  unconstitutional.  We  think  there 
is  no  merit  in  this  contention.  The  legislature  has  the  un- 
doubted power  to  provide  that  an  execution  may  issue  on  a 
judgment  at  any  time  after  its  entry  or  rendition.    It  may 

186  Am.  8t  Sep.  290. 
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make  fhe  period  five  years,  twenty  years,  or  any  other  definite 
time,  or  it  may  make  the  right  to  an  execution  nnoonditional 
for  five  years,  and  leave  it  optional  with  the  court  to  make  it 
upon  motion  for  an  indefinite  period  thereafter.  The  latter 
is  the  course  which  has  been  pursued  l^^  our  legislatore.  If 
this  be  within  the  legislative  power,  it  must  be  equally  compe- 
tent for  it  to  declare  that  such  motion  may  be  made  without 
notice.  If  it  could  have  fixed  the  time  at  twenty  years  in  the 
first  instance,  or  left  it  without  limitation,  it  is  certainly  no 
greater  ex^xnse  of  power  to  make  the  right,  after  tiie  first 
five  yearsi  dependent  upon  the  permission  or  ex  parte  order 
of  the  court 

There  is  nothing  in  the  terms  of  section  685  of  tiie  Oode  of 
Civil  Procedure  which  expressly  requires  the  service  upon  the 
defendant  of  a  notice  of  the  time  and  place  of  making  the 
motion  for  leave  to  issue  the  execution.  Ordinarily,  process 
of  any  kind  may  be  issued  without  any  notice  to  the  opposite 
party,  and  the  general  rule  is  that  notice  of  application  there- 
tor  need  be  given  only  where  there  is  some  statute  expressly 
prescribing  it  Such  notice  is  not  necessary  to  constitute  tbttk 
due  process  of  law  which  is  guaranteed  by  the  constitution  of 
the  United  States.  The  due  process  of  law  there  guaranteed 
is  obtained  l^  the  service  of  summons  on  the  defendants  or 
their  subsequent  appearance  in  the  action  before  judgment 
Perhaps  in  some  cases  circumstances  may  appear  which  would 
make  it  an  abuse  of  discretion  to  make  such  an  order  without 
notice,  or  which  would  make  it  imperative  to  vacate  the  order 
on  motion  or  reverse  it  on  appeal.  But  no  such  conditions  are 
shown.  We  cannot  say  that  the  order  for  the  execution  la 
invalid  for  want  of  previous  notice  of  the  motion. 

It  is  claimed  that  the  court  abused  its  discretion  in  order- 
ing the  execution,  and  that  the  motion  of  the  defendants  to 
set  aside  the  order  should  have  been  granted,  upon  the  state- 
ment made  in  the  afiSdavit  filed  by  the  appellants  in  support 
of  the  motion,  to  the  effect  that  the  appellant  Ida  (X  Baas- 
ford  was  a  surety  on  the  original  obligation,  and  that  J.  IL 
Bassford,  senior,  was  the  principal  therein,  and  that  subse- 
quent to  the  entry  of  the  deficiency  judgment  the  estate  of 
J.  M.  Bassford,  senior,  then  deceased,  was  released  from  said 
deficiency  judgment  in  consideration  of  the  sum  of  four  hun- 
dred dollars.    It  is  claimed  that  this  operates  to  release  tbe 
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judgment  as  agaiiiBt  the  sureties  also.  The  afiSdavit»  howerer, 
does  not  show  that  the  obligee  had  any  notice  whatever  of  the 
allied  fact  that  J.  M.  Bassf ord,  senior,  was  the  principal  and 
Ida  C.  Bassford  a  surety  on  the  note  upon  which  the  judg- 
ment is  founded.  So  far  as  appears,  as  to  the  obligee  the  note 
was  a  joint  obligation,  and  the  deficiency  judgment  must 
bear  the  same  character.  Under  the  provisions  of  section  1543 
of  the  Civil  Code,  a  release  of  one  of  two  or  more  joint  debtors 
does  not  extinguish  the  obligations  of  any  of  the  others.  Ccm- 
cedingy  but  not  deciding,  that  in  any  case  where  a  joint,  or 
joint  and  several,  obligation  is  reduced  to  judgment,  and  it 
is  subsequently  made  to  appear  that  one  of  the  judgment 
debtors  was  only  a  surety  as  to  the  other  in  the  original  obli- 
gation, a  release  of  the  principal  wUl  discharge  the  obligation 
as  to  the  surety,  we  are  satisfied  that  the  principle  cannot  be 
applied  in  cases  where  it  is  not  shown  that  the  obligee,  at  the 
time  of  the  release,  was  aware  of  the  relations  between  flie 
ddi)tors. 

Objection  is  made  to  the  confirmation  of  the  report  of  the 
appraisers  and  to  the  subsequent  proceedings,  on  the  ground 
that,  it  having  been  shown  that  one  of  the  appraisers  first  ap- 
pointed was  not  present  in  the  county,  another  appraiser  was 
substituted  in  his  place,  without  additional  notice  to  the  de- 
fendants. 

The  court  was  authorized  to  appoint  the  appraisers  in  the 
first  instance,  upon  the  proof  made  of  service  upon  the  defend- 
ants of  a  copy  of  the  petition  and  notice  of  the  time  and  place 
of  hearing,  as  provided  in  sections  1248  and  1249  of  the  CivU 
Code.  The  absence  of  one  of  the  appraisers  from  the  county 
caused  a  vacancy  in  the  board  of  appraisers.  We  think  the 
court  had  authority  to  appoint  another  person  without  fur- 
ther notice.  Either  party  would,  of  course,  have  the  right  to 
move  the  court  to  vacate  such  appointment  or  set  aside  the 
report  of  appraisers,  upon  a  reasonable  showing  that  sueh 
api>ointee  was  unfit,  incompet^it,  or  disqualified.  The  appel- 
lant does  not  daim  that  he  was  in  any  respect  an  unfit  or 
improper  person,  nor  that  he  did  not  possess  the  qualifications 
required  by  the  code.  Ui>on  the  showing  made,  therefore,  we 
do  not  think  fhe  point  has  substantial  merit 

We  find  no  error  apparent  in  the  proeeedings  appealed  from. 

The  orders  are  affinned 
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Beatfy,  C.  J.,  Angellottii  J.,  Van  Dyke,  J.,  and  McFarland, 
J.,  ooncorred. 


[8.  F.  Ko.  809  \    Department  Two. — Deeem1>er  5,  1904.] 

PAKKB  ft  LACY  COMPANY,  Respondent,  v.  SAN  FRAN- 
CISCO  BRIDGE  COMPANY,  Appellant 

Aanoa  wcm  Ooicmissions — Secuuno  Gontraots  wrra  Fobxkin  QoYsaN- 

1CSNT--PA8T  AND  I'DTURB  SSRVICaCS — SUITICIENCY  OT  COHPLAnnV— 

Tbial— OBJKonoN  UPON  Appeal. — ^In  an  action  by  the  plaintiff 
eorporation  to  recover  eommissions  under  an  alleged  contract  which 
leeited  past  eervices  rendered  bj  plaintiff  through  its  agents  in 
Guatemala  in  securing  contracts  for  the  defendant  eorporation  with 
the  government  of  Guatemala,  and  that  such  eontraets  are  likely 
to  be  awarded,  and  agreeing  to  pay  five  per  cent  eommissions  on  aD 
moneys  received  under  any  contract  or  eontraets  awarded  to  the 
defendant,  either  direct  or  through  any  other  person  or  eontraetor, 
said  commissions  to  be  in  full  compensation  for  past  and  future 
services  to  be  rendered  by  the  corporation  plaintiff,  which  "agreed 
to  continue  its  efforts  to  secure  the  said  contracts,  and  to  do  every* 
thing  in  its  power  towards  this  end," — ^where  the  complaint  alleged 
that  the  contracts  were  thereafter  awarded  to  defendant,  and  that 
one  half  of  the  commissions  remained  unpaid  on  amounts  reoeived 
thereafter,  the  mere  failure  to  allege  that  plaintiff  complied  with 
its  agreement  to  continue  its  efforts  to  secure  the  contracts,  ete., 
is  not  ground  for  reversal  upon  appeal,  where  there  was  no  demur- 
rer, and  the  case  was  tried  upon  the  theory  that  the  fact  of  such 
continued  efforts  was  in  issue.  [Beatty,  G.  J.,  dissenting.] 
Uk — ^Issns  AS  TO  Want  op  GoNsmERATiON — Evidence — ^Rebuttal — Cor- 
BBSPONDENGX. — Where  the  defendant  had  pleaded  want  of  consid- 
eration for  the  alleged  contract,  and  had  introduced  evidence 
tending  to  show  that  the  plaintiff  had  done  nothing  in  the  matter 
of  procuring  the  contracts,  it  was  proper  in  rebuttal  to  admit 
evidence  of  a  correspondence  of  plaintiff  with  its  agents  in  Guate- 
mala, the  letters  to  whom  were  shown  to  the  defendant  and  in 
great  part  dictated  by  it,  which  correspondence  covered  a  period 
both  before  and  after  the  date  of  the  contract,  and  also  to  admit 
testimony  that  other  letters  were  written  pertaining  to  one  of  the 
eontraets  which  were  in  court,  subject  to  plaintiff's  inspeetba 
though  not  formally  introduced  in  evidence. 

lD.^»GENEaAL    QmSTION   AS   TO    GONSIDERATION— BUUNG   NOT   FRBJIJDI* 

CUL. — ^It  was  not  prejudicial  error  to  sustain  plaintiff's  objeetion 
to  a  general  question  asked  by  defendant  of  a  witness,  iHietlwr 
the  defendant  ever  received  any  consideration  for  the  written  i 
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ment,  where  the  witcesB  had  already  teetifled  that  plaintiff  had  not 
paid  or  given  defendant  anything  before  or  at  the  time  of  the  agree- 
menty  and  it  appeared  the  only  qneetion  before  the  eonrt  touching 
the  eoneideration  was  as  to  pl^tifl's  lervieee  in  proeoring  the 
eontraeta  from  Guatemala. 
ISk^-P^ST  Bbvicib  IB  CoNsnoBAnov  i€B  OomnMemv  GoicPBNBAinov 
UNBXB  W&iTTEN  CoNnuor— DooTBiNi  Inafpuoabli.— The  general 
doctrine  fhat  a  past  ezeeuted  eoneideration  eapporte  only  an  im- 
plied agreement  to  paj  in  praetenti  on  requeat,  and  will  not  support 
an  agreement  to  paj  in  fatnre,  has  no  application  where  the  agreed 
eompenaation  waa  to  be  contingent  upon  the  eeeoring  of  eontraets, 
and  by  the  written  agreement  of  the  parties  th^  merely  put  into 
permanent  written  form  what  th^  finallj  agreed  upon  as  to  the 
fatnre  contingent  compensation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tiie 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  triaL    William  B.  Daingerfield,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  oourt 

B.  Perp7  Wright,  for  Appellant 

The  judgment  is  not  supported  by  the  complaint,  which 
does  not  allege  performance  of  the  contract  on  the  part  of  the 
plaintiff.  {Barron  y.  Frink,  30  Cal.  486,  489;  Peadey  v. 
Hart,  65  CaL  522,  524;  Hay  ▼.  Hay,  44  111.  469, 471;  Hunter's 
Admrs.  y.  MiUer's  Exrs.,  6  B.  Mon.  612,  614;  Chitly  on  Plead- 
ings, 16th  Am.  ed.,  pp.  329,  331.)  An  executed  past  consid- 
eration wiU  not  support  an  express  agreement  different  from 
the  legal  implication.  (Ciy.  Code,  sec.  1606;  Hopkins  y. 
LogoTi,  5  Mees.  &  W.  257;  Elderton  y.  Emerson,  6  Com.  B. 
160,  174;  Discoria  y.  Thomas,  3  Q.  B.  234.) 

H.  A.  Powell,  for  Respondent 

The  allegation  of  the  award  to  the  defendant  inyolyes,  l^ 
necessary  inference,  all  facts  necessary  to  accomplish  that 
result,  which  is  suf&cient  in  the  absence  of  a  speeial  de- 
murrer. (Reynolds  y.  Hosmer,  45  CaL  616 ;  Himmelmann  r. 
Bponagd,  39  CaL  401;  Tehama  County  y.  JBryon,  68  CaL  59; 
MuOal/y  y.  Townsend,  119  Cal.  52;  BusseU  y.  Mixer,  42  CaL 
478.)  The  defendant  has  paid  half  the  commissions  due  un- 
der the  contract,  and  cannot  dispute  its  yalidity  as  to  the 
reoidae.    {Main  y.  Casserly,  67  Cal.  127;  OHbble  y.  Oclumbia 
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Brewety  Co.,  100  Cal.  71.)  Section  1606  of  the  Civil  Code 
and  the  cases  cited  by  appellant  in  connection  therewith  have 
no  application  to  the  facts  here  appearing. 

McFAELAND,  J. — This  is  an  action  to  recover  of  defend- 
ant seventeen  hundred  and  fifty  dollars,  alleged  to  be  the 
balance  due  of  a  commission  of  five  per  cent  on  seventy  thou- 
sand  dollars,  arising  out  of  the  written  contract  between  plain- 
tiff and  defendant  set  out  in  the  complaint.  Judgment  went 
for  plaintiff  as  prayed  for;  and  from  the  judgment  and  the 
order  denying  a  motion  for  a  new  trial  the  defendant  appeals. 
Each  party  is  a  corporation. 

The  written  contract  above  mentioned  was  executed  on  the 
twenty-fourth  day  of  April,  1896.  It  recites  that  plaintiff, 
''party  of  the  first  part,"  through  its  agents,  Bichardaon  ft 
Eelton,  in  Guatemala,  has  been  acting  as  agent  for  the  de- 
fendant, ''party  of  the  second  part,"  to  secure  to  the  latter  m 
contract  with  the  government  of  Guatemala  for  furnishing 
a  hydraulic  dredge,  and  also  a  contract  for  the  dredging  in 
whole  or  in  part  of  the  harbor  of  Istapa  for  said  government, 
and  that  said  contracts  are  likely  to  be  awarded  to  the  party 
of  the  second  part.    The  contract  then  proceeds  as  follows: — 

"Now,  therefore:  In  consideration  of  the  services  already 
rendered  by  the  party  of  the  first  part,  and  such  further  ser- 
vices as  it  may  render  in  the  matter,  and  for  other  good  and 
valuable  consideration,  the  party  of  the  second  part  herein 
agrees  that  in  the  event  that  the  said  contracts,  or  either  of 
them,  are  awarded  to  the  party  of  the  second  part,  either 
direct  or  through  any  other  person  or  contractor,  it,  the  said 
party  of  the  second  part,  will  pay  unto  the  party  of  the  first 
part  a  sum  equal  to  five  (5)  per  centum  of  the  total  gross 
moneys  received  by  the  party  of  the  second  part  on  aoeount 
of  said  contract  or  contracts.  Said  payments  to  be  made  to 
the  party  of  the  first  part  as  payments  are  made  to  the  party 
of  the  second  part,  and  are  to  be  in  full  compensation  to  ib» 
party  of  the  first  part  for  its  time,  trouble  and  expense  in 
respect  to  the  said  contracts. 

"The  party  of  the  first  part  agrees  to  continue  in  its  efforts 
to  secure  the  said  contracts  for  the  party  of  the  second  part, 
and  to  do  everything  in  its  power  towards  this  end." 

It  is  then  averred  in  the  complaint  that  the  said  contracts 
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were  awarded  to  defendant  by  the  government  of  Guatemala 
on  or  about  the  twenty-ninth  day  of  July,  1896 ;  that  defend- 
ant has  received  on  said  contracts  the  sum  of  seventy  thou- 
sand dollars,  and  had  paid  one  half  of  the  said  five  per  cen- 
tum thereon, — ^to  wit,  seventeen  hundred  and  fifty  dollars, — 
and  no  more,  and  has  refused  to  pay  any  of  the  balance 
thereon;  and  judgment  is  prayed  for  the  seventeen  hundred 
and  fifty  dollars  remaining  unpaid.  The  court  found  these 
averments  to  be  true,  and  rendered  judgment  for  the  plaintiff 
for  the  balance  of  seventeen  hundred  and  fifty  dollars;  and 
the  evidence  amply  supports  the  findings. 

The  answer  contains  an  averment  that  the  agreement  of 
plaintiff  was  to  influence  the  officers  of  the  ^vemment  of 
Guatemala  corruptly,  or  in  some  improper  way,  and  it  seems 
to  be  contended  by  appellant  that  on  account  of  tbhi  con- 
templated improper  influencing  of  said  officers  the  cojj  tract 
was  void  as  being  against  public  policy;  but  the  court  foimd 
that  this  averment  was  not  true,  and  the  finding  k  fully 
justified  by  the  evidence. 

Appellant  contends  for  a  reversal  of  the  judgment  \ipon  the 
ground  of  the  insufficiency  of  the  complaint,  because,  as  is 
claimed,  there  is  no  averment  that  after  the  execution  of  the 
written  contract  on  June  24,  1896,  respondent  complied  with 
its  agreement  to  ''continue  in  its  efforts  to  secure  Mie  said 
contract"  It  is  doubtful  if  such  an  averment  was  necessary, 
considering  the  fact  that,  after  what  lespondent  had  already 
done,  it  was  to  receive  the  five  per  eoatum  if  the  contract 
should  be  secured,  ''either  direct  or  through  any  orher  person 
or  contractor/'  But,  at  all  events,  the  case  was  tried  as  if 
the  fact  of  the  continued  efforts  of  respondent  was  at  issue, 
and  appellant  introduced  a  considerable  sjnoiuit  of  evidence 
tending  to  show  that  respondent  had  not  done  anything  of 
value  toward  securing  the  contraet  from  the  govermnent  of 
Guatemala  after  the  date  of  the  contract  between  appellant 
and  respondent  of  April  24th.  There  was  no  demurrer  to  the 
complaint  There  was  an  objection  made  by  appellant  to  a 
letter  offered  in  evidence  by  respondent,  because  it  was  dated 
after  April  24,  1896,  but  that  was  in  rebuttal,  and  after  the 
appellant  itself  had  introduced  evidence  tending  to  show  that 
respondent  had  done  nothing  after  that  date.  We  think  that 
as  to  this  point  the  case  is  within  the  rule  cited  in  numerous 
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decisions^  that  when  a  case  had  been  tried  on  the  theoiy  that 
a  certain  issne  waa  before  the  conrt,  the  point  that  tiie  iaaae 
had  not  been  properly  presented  in  the  pleadings  will  not  be 
heard  on  appeal. 

There  was  no  error  in  admitting  certain  correspondence  be* 
tween  resi)ondenty  who  resided  in  San  Francisco,  and  its 
agents,  Richardson  &  Kelton,  at  Guatemala.  Apx>ellant  had 
introduced  evidence  to  the  point  that  respondent  had  done 
nothing  in  the  matter  of  procuring  contracts  from  Guatemala; 
and  the  ruling  of  the  court  was,  that  the  letters  were  admis- 
sible, not  as  evidence  of  the  truth  of  their  contents,  but  merely 
as  acts  tending  to  refute  the  evidence  of  appellant  that  re- 
spondent had  done  nothing  about  the  matter  of  procuring  tiie 
contracts.  Moreover,  these  letters  were  shown  to  appellant, 
and  answers  from  respondent  to  its  agents  at  Guatemala  were 
in  great  part  dictated  by  appellant.  This  correspondence 
both  before  and  after  the  twenty-fourth  day  of  April  was 
admissible;  for  in  the  answer  it  was  denied  that  there  was 
any  consideration  whatever  for  the  contract,  and  appellant*! 
evidence  had  been  to  the  point  that  respondent  had  not  done 
anything  in  the  premises  either 'before  or  after  the  date  of 
the  contract  For  the  same  reason  it  was  not  error  to  admit 
testimony  that  other  letters  were  written  pertaining  to  the 
dredging  contract,  although  the  letters  themselves  were  not 
formally  introduced.  They  were  in  court  subject  to  appel- 
lant's inspection. 

There  was  no  prejudicial  error  in  sustaining  respondent's 
objection  to  the  general  question  asked  by  appellant  of  a  wit- 
ness, whether  the  appellant  ever  received  '*any  consideration 
for  the  agreement  of  April  24,  1896.''  The  witness  had  al- 
ready testified  that  the  respondent  had  not  paid  or  given 
appellant  anything  either  before  or  at  the  time  of  said  agree- 
ment ;  and  there  was  no  pretense  by  respondent  that  there  was 
any  consideration  for  the  contract  other  than  its  alleged  ser- 
vices in  procuring  the  dredging  contracts  from  Guatemala. 
Therefore,  the  only  question  before  the  court  touching  the 
consideration  was  as  to  respondent's  said  services;  and  each 
party  had  full  opportunity  to  present  its  evidence  on  that 
issue,  and  the  appellant  could  not  have  been  prejudiced  bj 
the  ruling. 

Appellant  contends  that  even  if  respondent  rendered  any 


Digitized  by  VjOOQIC 


Dec  1901.]    Pabks  BTO.  Ck).  i;.  San  Fbanoisoo  Bbidgb  Co.  539 

wnrioes  before  the  execution  of  tiie  written  oontract  of  April 
21th,  th^  were  past  services  and  did  not  famish  any  con- 
sideration fw  appellant's  promise  to  pay  in  the  fntore  five 
per  centum  of  the  moneys  which  should  be  received  from 
Guatemala;  but  we  do  not  think  that  this  contention  is  main- 
tainable. It  goes  upon  the  theory  that  a  past  executed  con- 
sideration  will  not  support  any  promise  different  from  that 
which  the  law  implies— which  is  a  promise  to  pay  in  praesenii, 
on  request,  and  that  an  executed  consideration  will  not  sup- 
port a  promise  to  pay  in  futuro.  Whatever  may  be  said  of 
this  rather  abstruse  doctrine^  it  is  not  applicable  to  the  case  at 
bar.  Here,  as  api>ears  from  the  testimony,  it  was  not  expected 
that  the  respondent  was  to  receive  any  compensation  unless 
the  dredging  contracts  were  secured;  and  by  the  contract  of 
April  24th  the  parties  merely  put  into  a  permanent  written 
form  what  th^  then  finally  agreed  upon  as  to  the  future  con- 
tingent compensation. 

There  are  no  other  points  calling  for  special  notice,  and  we 
see  no  reason  for  reversing  the  judgment  or  the  order  deny- 
ing a  new  triaL 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  ooncurred. 

A  rehearing  in  Bank  was  denied  January  4,  1905,  upon 
which  Beatfy,  C.  J.,  rendered  the  following  dissenting  opin- 
ion:— 

BBATTT,  0.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing and  from  the  judgment 

The  complaint  was  fatally  defective  on  general  demurrer 
for  want  of  facts  in  failing  to  allege  performance  by  plaintiff 
of  its  stipulation  to  continue  its  efforts  to  secure  the  contract, 
and  want  of  facts  is  a  defect  never  waived  by  failure  to  demur. 
Nor  was  the  action  tried  or  even  decided  upon  any  under- 
standing or  assumption  that  continued  effort  on  the  part  of 
plaintiff  was  an  issue  in  the  case.  If  it  had  been,  the  burden 
of  proof  was  on  the  plaintiff;  but  it  closed  its  case  in  chief 
without  a  word  of  evidence  on  the  point,  resting  upon  the 
theory  of  tiie  complaint  and  of  the  argument  here, — viz.,  that 
the  mere  award  of  the  contract,  with  or  without  effort  on  the 
part  of  the  plaintiff,  entitled  it  to  the  five  per  cent.    The  best 
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proof  of  this  is  fhe  f aet  that  there  is  no  finding  by  the  ooort 
of  anything  more  than  the  bald  allegation  of  the  complaint 
The  judgment,  in  short,  is  not  only  unsupported  by  the  com- 
plaint, but  equally  without  support  in  the  findings. 

If,  as  assumed  in  the  opinion  of  the  Department,  the  iasae 
was  imported  into  the  case  by  the  act  of  tiie  defendant  in 
introducing  evidence  to  the  effect  that  no  services  were  ren- 
dered after  the  execution  of  the  contract,  then  there  was  a 
material  issue  as  to  which  the  evidence  was  conflicting  and  no 
finding  upon  it.  How  can  a  judgment  be  sustained  without 
any  finding  upon  a  material  issuet 


[8.  F.  Ko.  8097.    Department  Two.— December  10,  1904.] 

CHABLES  MABTIN,  Appellant,  v.  JULIA  BABBY,  Be- 

spondent 

Taovm — Oontsbsion  of  Hat — ^NoNsuiTd — ^A  motion  for  a  noasoit  was 
properlj  granted  in  an  action  of  trover  for  the  alleged  conTerrioa 
of  hay  belonging  to  the  plaintiff  where  the  eyidence,  eonstraed  most 
■txonglj  against  the  defendant,  failed  to  eonneet  the  defendant  with 
the  taking  or  nee  of  fhe  haj. 

Id. — ^Pbios  AcnoM  bt  ijstbndant — Absxncb  or  AmDATir— TAxme  bt 
Constable. — ^Plaintifi's  proof  of  a  prior  judgment  for  the  defend- 
ant in  a  former  action  of  claim  and  deliverf  brought  bj  the  defend- 
ant against  plaintiff's  assignor,  to  which  a  constable  seised  the 
property  which  then  belonged  to  plaintiff,  without  aaj  evidence  that 
an  affidavit  in  replevin  was  iiled,  on  which  a  direction  might  have 
been  indorsed  to  the  constable  to  take  the  property,  and  without 
any  proof  that  the  constable  took  it  bj  defendant's  direction,  it  ap- 
pearing merely  that  he  put  a  keeper  in  charge,  and  never  turned 
the  property  over  to  the  defendant  or  to  any  one,  whatever  cause  of 
action  it  may  show  in  favor  of  plaintiff  against  the  constable^  faib 
to  connect  the  defendant  therewith. 

u^ — ^Afpbal—"Tkanscbipt."— Where  there  is  nothing  in  the  jostiee's 
docket  to  show  that  the  former  judgment  was  appealed  from,  the 
caption  of  a  ''Transcript  on  Appeal  offered  in  evideneo"  is  not  evi- 
dence that  there  was  an  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  8o- 
Qoma  County.    E.  D.  Ham,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Digitized  by  VjOOQIC 


Dee.  1904.]  Martin  v.  Babrt.  541 

Lippitt  ft  lippitt,  for  Appellant 
J.  P.  Sodgera,  for  Bespondent 

CHIPMAN,  0. — ^The  aetion  was  troyer,  to  recover  the  valne 
of  certain  thirfy  tons  of  hay,  and  also  damages  for  pursoit  of 
the  property.  At  the  dose  of  plaintiff's  evidence  defendant 
moved  for  a  nonsnit;  his  motion  was  granted,  and  judgment 
was  entered  for  defendant.  Plaintiff  appeals  from  the  judg- 
ment and  from  the  order  denying  his  motion  for  a  new  triaL 
The  grounds  of  the  motion  for  nonsuit  were:  1.  That  there 
IS  no  evidence  connecting  defendant  in  any  way  with  the  hay; 
and  2.  That  plaintiff  offered  in  evidence  certain  proceedings 
in  the  justice's  court  of  Petaluma  Township,  Sonoma  County, 
showing  that  defendant  had  obtained  a  judgment  against  the 
plaintiff  for  the  whole  of  the  hay  involved,  and  plaintiff 
therefore  has  no  interest  in  the  hay. 

John  Zenoni,  plaintiff's  assignor,  testified  that  he  was  in 
possession  of  a  ranch  which  he  had  leased  for  one  year  from 
defendant  and  her  son,  William  Barry,  dated  September  29, 
1896 ;  that  the  rental  was  payable  in  cash,  and  was  fully  paid 
for  the  year;  that  he  raised  a  crop  of  hay  on  the  land,  part  of 
which  he  sold,  and  that  on  August  26,  1897,  he  had  twenty- 
five  bales  remaining,  on  which  day  one  Brush,  constable  of 
Petaluma  Township,  served  certain  papers  on  him  and  took 
all  the  hay  and  put  it  in  the  keeping  of  one  Tom  Barry  (who 
was  defendant's  son),  and  that  he,  Zenoni,  never  got  the  hay 
back  (nor  did  his  assignee,  as  elsewhere  appeared),  but  the 
hay  was  left  on  the  ranch,  and  was  there  after  the  lease  ex- 
pired. 

Paintiff  next  introduced  in  evidence  certain  papers  in  an 
action  brought  in  the  justice's  oourt  of  Petaluma  Township, 
wherein  Julia  Barry  (defendant  herein)  was  plaintiff  and 
John  Zenoni  (assignor  of  plaintiff  herein)  was  defendant 
These  papers  were  introduced  presumably  to  show  that  Mrs. 
Barry  took  the  hay  from  Zenoni  and  by  what  means.  The 
action  was  claim  and  delivery  to  recover  possession  of  the 
same  hay  as  is  here  in  question.  Plaintiff  introduced  the  com- 
plaint, answer,  and  undertaking.  No  affidavit,  as  required 
by  the  statute,  appeared  among  the  papers,  and  none  was 
introduced,  nor  was  its  absence  explained.  Plaintiff  also  intzo- 
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duced  the  sommoxui  in  the  action  which  waa  returned  duly 
served  on  August  26,  1897.  Plaintiff  next  introduced  what 
is  entitled,  ''Transcript  on  Appeal  offered  in  evidence^''  which 
apparently  is  followed  by  the  entries  in  the  justice's  docket 
in  Julia  Barry  v.  John  Zenoni.  It  shows:  Complaint  filed 
August  26,  1897 ;  undertaking  on  claim  and  deliyery  of  per- 
sonal property  filed  August  26,  1897 ;  summons  and  demand 
issued  and  handed  to  G.  M.  Brush,  constable,  August  26, 
1897;  summons  returned  and  filed  August  27,  1897,  ''with 
the  following  indorsement^'^  which  shows  personal  service  on 
defendant  Zenoni  by  delivering  a  copy  of  the  complaint  at- 
tached to  the  summons;  answer  filed  August  31,  1897,  and 
trial  set  for  September  8,  1897,  by  agreement,  on  which  day 
the  cause  was  tried,  and  "after  argument  by  respective  par- 
ties the  action  was  then  submitted  to  the  court,  and  after  due 
consideration  the  court  found  judgment  for  plaintiff,"  and 
judgment  was  entered.  "Done  in  open  court  this  18th  day  of 
September,  1897.  N.  King,  Justice  of  the  Peace.''  There  is 
nothing  in  the  justice's  docket  to  show  that  the  cause  was  in 
fact  appealed.  The  caption  "Transcript  on  Appeal  offered 
in  evidence"  is  not  evidence  that  there  was  an  appeal. 

George  Brush,  constable  of  Petaluma  Township,  testified 
that  he  went  to  the  Barry  ranch,  and,  being  asked  who  sent 
him  there,  testified:  "I  got  the  papers  at  the  justice's  court 
I  do  not  know  that  anybody  sent  me  out  there  particularly." 
Being  asked  what  papers  he  got  at  the  justice's  court,  re- 
plied: "Well,  I  got  the  summons  and  the  writ  of  attach- 
ment." He  was  asked  whether  he  meant  "writ  of  attachm^it 
or  claim  and  delivery,"  and  replied:  "YThen  I  first  went  out 
there  it  was  a  writ  of  attachment."  He  made  no  further 
explanation  and  his  testimony  remained  in  this  condition. 
Being  asked  what  he  did  after  he  got  to  the  ranch,  he  replied : 
"I  went  out  there  and  attached  the  hay  and  I  believe  I  at- 
tached some  200  odd  bales.  I  put  a  keeper  in,  and  I  took  the 
hay  in  my  possession  and  put  the  keeper  in.  •  •  •  I  did  not 
turn  it  over  to  anybody ;  I  had  no  authority  to  do  that  •  •  • 
I  do  not  know  what  became  of  it "  He  testified  that  he  saw  it 
afterwards  in  November  on  the  ranch  when  one  of  the  Banys 
was  in  possession  of  the  ranch.  He  testified  that  he  did  mrt 
turn  it  over  to  defendant,  Mrs.  Barry. 

Mrs.  Barry  testified  that  the  hay  waa  put  in  her  bam;  that 
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'^fhe  mice  and  rats  est  it  up;  it  got  wasted  away  sinee  that 
time.'* 

^'Q.  Did  you  uae  any  portion  of  itt" 

''A.  No,  sir;  not  a  stalk.  I  have  no  stock  and  never  used  a 
stalk  of  it."  She  testified  that  she  and  her  two  sons  owned 
the  place.  ''When  the  hay  was  first  pnt  in  the  bam  it  was  not 
baled.  It  was  loose  and  then  he  took  it  out  and  baled  it.  It 
was  put  back  in  the  bam  after  it  was  baled  because  he  was 
about  to  take  it  away.  My  sons  put  it  baek,  Thomas  and 
William/'  Asked  who  was  on  the  ranch  then,  she  replied: 
"I  was  not  there  at  alL"    This  is  all  the  evidence  in  the  case. 

There  is  evidence  that  the  hay  belonged  to  plaintiff  when 
taken  by  the  constable,  and  if  the  suit  had  been  commenced 
against  tiie  officer  a  different  case  would  be  presented.  C!on- 
struing  the  evidence  strongly  against  defendant  on  her  motion 
for  nonsuit,  we  yet  cannot  see  that  it  connects  her  with  the 
taking  of  the  hay.  The  constable  insisted  that  he  took  tiie 
hay  under  writ  of  attachment,  and  if  he  was  mistaken  in  this 
the  plaintiff  failed  to  show  it.  No  affidavit  on  claim  and  de- 
livery was  shown  on  which  the  plaintiff  or  her  attorn^  might 
have  indorsed  a  direction  to  the  constable  to  take  the  property. 
(CSode  Giv.  Proc,  sec.  511.)  So  far  as  we  know  from  the 
transcript,  there  was  no  affidavit  filed  in  the  replevin  case. 
The  docket  of  the  justice  showed  no  affidavit.  No  inference 
can  be  drawn  from  Mrs.  Barry's  testimony  that  the  constable 
took  the  hay  by  her  direction,  or  that  she  personally  had  any- 
thing to  do  with  it  before,  at  the  time  of,  or  after  the  taking 
Ij  the  constable. 

As  the  evidence  stood  when  the  case  was  submitted  by  plain- 
tiff^ there  was  no  cause  of  action  proven  against  defendant 

We  advise  that  the  judgment  be  affirmed. 

Harrism,  CL,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Handiaw,  J.,  McFarland,  J.,  Lorigan,  J. 
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[a   F.   No.   3950.    Ib   BanL—Deeember   10,    1904.] 

aEOBOB  B.  MEBBILL,  Appellant,  y.  ANDBBW  J.  ODN- 
NISON  et  aL,  BespondeDts. 

AOnON  lOB  SSftVIGBS — COMPSOICISB  OF  LiITieATION — OONTUOTINC  Evi- 
DSNOB — ^BkASONABLB  OauSS  FOB  BkUSP — SUPPOBT   OF   FiNDINO. — lo 

an  aetion  for  seiriees  allef^  to  have  been  rendered  for  defendants 
in  offeeting  a  settleiBent  and  eompromiBe  of  litigation,  where  the 
eourt  found  that  sueh  defendants  did  not  engage  the  seryieee  of 
plaintiff,  nor  emploj  him  in  the  settlement  and  compromise,  nor  re- 
quest him  to  perform  the  services,  and  the  eyidenee  is  conflicting  as 
to  whether  the  defendants  had  reasonable  cause  to  believe  that 
plaintiff  was  working  for  their  benefit  and  expected  pay  from  theiji, 
or  as  to  whether  they  had  reasonable  cause  to  believe,  and  did 
believe,  that  plaintiff  acted  solely  as  agent  for  the  opposite  party 
to  the  compromise,  the  finding  is  supported,  and  cannot  be  dis- 
turbed upon  appeaL 

Ik — ^Pbovinob  of  Tbul  Goust — OoNFUcriNe  Infbbenges. — ^It  is  the 
province  of  the  trial  court  not  only  to  weigh  testimony  which  b  in 
direct  conflict,  but  also  to  determine  between  conflicting  inferences 
and  deductions  which  may  reasonably  be  drawn  from  the  direct 
testimony  given  and  the  circumstances  proven. 

Id.— FiNDiNe— Absbnob  of  BBQUBS1^— Iicpubo  Bbqubst  NaaAcnrBB. — 
The  flnding  that  the  services  were  not  rendered  at  the  request  of  the 
defendants  includes  the  negation  of  an  implied  as  well  as  of  an 
express  request. 

I]>. — CONSTEUCnON  OF  9IKDINQ6 — IlCMATBBIAL  OMISSIONS. — ^Tho  find- 
ings must  be  so  construed  as  to  sustain  the  judgment  where  sndb 
construction  is  reasonable;  and  where  it  clearly  appears  therefrom 
that  the  defendants  are  not  liable  for  the  plaintiff's  services  it 
was  unnecessary  for  the  eourt  to  find  whether  or  not  th^y  were 
rendered  to  or  for  some  other  person,  or  whether  or  not  the  plain- 
tiff voluntarily  rendered  the  services  for  the  defendants  without 
expectation  of  remuneration  from  them. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  triaL  J.  0.  B. 
Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Gtoorge  B.  Merrill^  and  John  H.  Miller,  for  Appellant 

It  is  sufficient  that  the  services  were  rendered  with  the 
knowledge  and  assent  of  the  defendants  for  their   benefit 
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(CiY.  Code,  sec.  3519;  15  Am.  &  Eng.  Ency.  of  Law,  pp. 
1082-1083;  1  Beach  on  Contracts,  sees.  462,  650;  2  Parsons 
on  Contracts,  p.  47 ;  Hammon  on  Contracts,  sec.  50 ;  Mechem 
on  Agency,  see.  601 ;  Wood  on  Master  and  Servant,  sec.  71 ; 
Sheliim  y.  Johnson,  40  Iowa,  84;  Scully  y.  ScuUy,  58  Iowa, 
548 ;  De  Wolf  v.  City  of  Chicago,  26  HI.  444 ;  Wheeler  v.  Hill, 
41  Wis.  447;  Sirasser  y.  Conhlin,  54  Wis.  102,  106;  Christy 
V.  Sawyer,  4A  N.  H.  298 ;  Each  v.  Purcell,  21  N.  H.  549 ;  Wes- 
ton Y.  Davis,  24  Me.  375;  McClary  v.  Michigan  Central  B.  B., 
102  Mich.  312;  Seals  v.  Edtnondson,  73  Ala.  298;^  Jones  y. 
McGUvery,  43  Me.  488 ;  McFarland  v.  Holcomb,  123  Cal.  84-86 ; 
Sacramento  County  y.  Southern  Pacific  Co.,  127  Cal.  223; 
Broum  y.  Atchison,  39  Ean.  37.')  The  failure  to  make  a 
finding  in  the  issae  as  to  the  person  for  whom  the  services 
were  rendered  is  a  decision  against  law.  (Swift  v.  Occidental 
etc.  Co.,  141  Cal.  161;  Knight  v.  Boche,  56  Cal.  17;  Spotts  y. 
Hofnley,  85  Cal.  168;  Haight  y.  Try  on,  112  Cal.  6;  Polk  y. 
Boggs,  122  Cal.  114.) 

Orrin  El  McMurray,  and  Campbell,  Metson  &  Campbell,  for 
Respondents. 

The  evidence  is  sufficient  to  justify  a  finding  that  plaintifif 
eq;>eeted  payment  from  the  other  party  to  the  compromise, 
and  that  defendants  had  reason  so  to  believe,  and  in  this  view 
defendants  are  not  liable.  (Harriman  on  Contracts,  2d  ed., 
sees.  44, 45, 48 ;  Price  v.  Hay,  132  111.  543 ;  Coleman  v.  United 
States,  152  U.  S.  96;  Boulton  v.  Jones,  2  H.  &  N.  564.)  All 
ambiguities  and  inferences  in  the  findings  must  be  resolved 
in  support  of  the  findings  and  judgment.  (People's  Home 
Swo.  Bank  v.  Bickard,  139  Cal.  291,  and  cases  cited.)  The 
sufficiency  of  the  findings  to  support  the  judgment  cannot  be 
considered  on  motion  for  new  trial.  (Swift  v.  Occidental  etc, 
Co.,  141  Cal.  161;  Bose  v.  Mesmer,  142  Cal.  322;  Sharp  v. 
Bowie,  142  Cal.  462.)  It  was  unnecessary  to  find  who  was 
liable  to  pay  plaintiff,  since  the  findings  show  that  defendants 
are  not  liable. 

SEL&.W,  J. — ^The  plaintiff  appeals  from  an  order  denying 
his  motion  for  a  new  trial.  The  action  is  to  recover  the  value 
of  services  alleged  to  have  been  rendered  by  plaintiff  for  the 
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defendants  in  effecting  a  settlement  and  compromise  of  cer- 
tain actions  then  pending  in  which  one  T.  I.  Bergin  was  plain- 
tiff and  Florence  B.  Moore  was  defendant,  and  in  which  the 
defendants  here  were  attorneys  for  the  defendant  Moore. 

The  court  found  that  the  defendants  did  not  engage  the  ser- 
vices of  plaintiff,  nor  employ  him  in  said  settlement  and  com- 
promise, nor  request  him  to  perform  the  services.  The  appel- 
lant admits  that  there  was  evidence  to  sustain  a  finding  that 
there  was  no  express  request  by  defendants  to  the  plaintiff  to 
perform  the  services,  but  he  insists  that  the  uncontradicted 
evidence  establishes  facts  from  which  the  law  will  imply  both 
a  request  and  a  promise  to  pay.  The  facts  from  whidi  it  is 
claimed  that  this  request  must  be  implied  are,  that  plaintiff 
performed  the  services  in  question  with  the  knowledge  and 
assent  of  the  defendants;  that  the  services  were  beneficial  to 
the  defendants;  that  defendants  have  received  the  benefits; 
that  the  circumstances  were  such  that  the  defendants  had 
good  reason  to  believe  that  plaintiff  expected  defendants  to 
pay  him  for  the  services,  and  that  they,  without  objection, 
permitted  him  to  render  the  services,  and  did  nothing  to  dis- 
abuse his  mind  of  the  expectation  that  they  would  pay  him, 
or  to  let  him  know  that  they  supposed  he  was  acting  for  Mr. 
Bergin  in  the  matter  of  the  compromise.  That  there  was  some 
evidence  tending  to  establish  these  facts  cannot  be  denied. 
But,  on  the  other  hand,  there  was  evidence  which,  either  l^ 
direct  statement  or  fair  inference,  tended  to  show  that  the 
defendants  had  reasonable  cause  to  believe,  and  did  believe, 
that  the  plaintiff  was  engaged  by  Mr.  Bergin  to  perform  the 
services  in  connection  with  the  compromise;  that  the  defend- 
ant Bartnett  was  the  only  one  of  the  defendants  who  had  any 
talk  with  plaintiff,  and  that  the  matter  of  the  suit  was  first 
mentioned  between  plaintiff  and  Bartnett  in  two  conversa- 
tions which  came  up  casually,  or  at  least  without  design  on 
the  part  of  Mr.  Bartnett;  that  the  suggestion  of  a  oompro- 
mise  came  from  the  plaintiff;  that  there  was  nothing  in  the 
subsequent  negotiations  to  indicate  to  the  defendants  that 
plaintiff  was  not  acting  in  the  matter  at  the  instance  and  on 
behalf  of  Bergin ;  that  they  all  the  time  supposed  they  were 
dealing  with  him  as  the  representative  of  Bergin,  and  that 
their  intention  in  stating  to  him  from  time  to  time  what  Mrs. 
Moore  would  pay  in  settiement  was  to  inform  him  as  Bergin '■ 
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agenty  and  not  to  anthome  him  as  their  agent  to  eommnni- 
eate  the  offers  to  Bergin.  Under  these  circumstances,  we 
cannot  say  that  defendants  had  reason  to  believe  that  plaintiff 
expected  them  to  pay  him  for  his  efforts  in  aid  of  the 
compromise,  or  that  it  was  not  reasonable  for  them  to  sup- 
pose that  he  was  acting  for  Bergin,  or  that  it  was  incumbent 
on  them  to  inform  him  that  they  did  not  consider  themselyes 
to  be  his  employers.  The  case  is  not  the  same  as  where  one 
knowingly  permits  another  to  work  for  him  under  such  cir- 
cumstances that  it  would  be  unreasonable  to  suppose  he  was 
employed  by  a  third  person.  Here  there  was  good  reason  to 
suppose  plaintiff  was  acting  for  the  opposite  party  to  the 
negotiation,  and  the  plaintiff's  own  conduct  was  at  least  equiv- 
ocal on  that  subject.  We  do  not  mean  to  say  that  there  was 
not  evidence  contrary  to  these  facts.  But  it  is  the  province  of 
the  trial  court  not  only  to  weigh  the  testimony  which  is  in 
direct  conflict,  but  also  to  determine  betwe^i  conflicting  in- 
ferences and  deductions  which  may  reasonably  be  drawn  from 
the  direct  testimony  given  and  the  circumstances  proven.  In 
view  of  this  well-known  rule  we  cannot  hold  that  the  findings 
are  not  supi>orted  by  the  evidence. 

It  is  also  claimed  that  the  decision  is  against  law  for  the 
reason  that  the  court  does  not  find  the  person  or  persons  to 
whom  the  services  were  rendered.  The  finding  that  the  ser- 
vices were  not  rendered  at  the  request  of  defendants  includes 
a  negation  of  the  fact  of  an  implied  request  as  well  as  of  an, 
express  request,  and  means  that  there  was  no  request,  either 
express  or  implied.  The  findings  must  be  so  construed  that 
they  will  support  the  judgment,  where  such  construction  is 
reasonable.  As  it  thus  clearly  appears  that  the  services  were 
not  rendered  under  circumstances  which  would  make  the  de- 
fendant legally  liable  to  the  plaintiff  for  their  value,  it  was 
not  necessary  for  the  court  to  find  whether  or  not  they  were 
rendered  to  or  for  some  other  person,  or  whether  or  not  the 
plaintiff  voluntarily  rendered  the  services  to  the  defendants 
without  expectation  of  remuneration  from  them. 

The  order  is  affirmed. 

Angellotti,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Van  Dyke,  J., 
concurred. 

Behearing  denied. 
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[a  F.  Jh.  mo.    Departant  Tw«.— DeeemlMr  IS,  1904.] 

V.  A.  HAGBR,  Respondmt,  v.  A.  ASTOEQ,  M.  ASTOBO 
et  aL,  Defendants;  A.  ASTOBG,  Appellant 

BjBoncEMT— Title  undxb  Fobxolosubs— Pabtixs — ^Holdib  or  Unbb- 

OORDXD     DBXl>--00NGLnSIVENX88     OF      DlCBEB — Evn>XNCB— KNOWIt 

XDOB  OF  Dked. — In  an  aetion  of  ejeetment  to  reeover  land  sold  to 
the  plaintiff  as  mortgagee  under  a  decree  for  the  foreelosnre  of  the 
mortgage,  a  defendant  who  was  the  holder  of  an  unrecorded  deed 
from  the  mortgagor  when  the  foreclosure  suit  was  commenced  need 
not  have  been  made  party^  thereto,  and  is  concluded  by  the  deeree; 
and  evidence  is  inadmissible  on  his  behalf  to  show  that  the  plain- 
tiff  had  actual  knowledge  of  the  unrecorded  deed  before  such  suit 
was  commenced. 

Id. — iNSTTFFiciSMT  DEFENSE — ^EXECUTED  Tbust.— The  court  also  prop- 
erly excluded  evidence  of  an  insufldent  defense  by  the  holder  of 
the  unrecorded  deed,  to  the  effect  that  the  plaintiff  knew  when 
the  mortgage  was  executed  that  the  mortgagee  held  the  legal  title 
in  trust  for  him,  it  further  appearing  from  the  answer  that  tb»  trust 
had  been  executed  and  terminated  by  the  unrecorded  deed  abovt 
two  years  before  the  foreclosure  of  tiie  mortgage. 

Id. — Otheb  Defenses — Adjudication  bt  Degree — Inadmissibu  Bn- 
DENCE. — ^Defenses  that  the  foreclosure  suit  was  prematurely  brought 
before  the  debt  was  due,  and  that  the  amount  of  interest  ehmned 
was  not  due,  and  that  the  mortgagee  had  agreed  to  release  the 
holder  of  the  unrecorded  deed,  and  to  look  to  the  mortgagor  alone, 
were  necessarily  adjudicated  by  the  decree  of  foreclosure,  and  evi- 
dence was  properly  excluded  in  proof  thereof. 

Id. — Order  of  Sale — Absence  of  Seal — Certified  Oopt  of 

Authority  to  Sheriff — Collateral  Attack. — An  order  of 
issued  under  the  signature  of  the  clerk,  without  a  seal 
thereto,  but  which  embodies  a  certified  copy  of  the  decree  of  fore- 
closure, certified  under  the  seal  of  the  court,  is  not  void,  and  k  at 
most  erroneous  and  amendable,  and  cannot  be  attacked  eoUatezally. 
Such  order  was  su  Sclent  authority  to  the  sheriff  to  sell  and  oonvey 
the  mortgaged  premises  as  against  persons  concluded  bf  tba  datne, 
and  cannot  be  assailed  in  an  action  of  ejeetment  by  one  so  em- 
•hided. 

APPEAL  from  a  judgment  of  the  Superior  Oourt  of  Lake 
County  and  from  an  order  denying  a  new  triaL  B.  W. 
Crumpy  Judge. 

The  facts  are  stated  in  the  opinion  of  the 
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T.  J.  Sheridan,  and  Ge(»ge  D.  Shadbome,  for  Appdlant 
H.  y.  Eeelingy  and  Heniy  H.  Seid,  for  BespocideiA 

liOBIGANy  J. — ^This  is  an  action  in  ejectment  to  recover  a 
tract  of  land  in  Lake  County^  to  which  plaintiff  obtained  a 
sheriff's  deed,  under  a  sale  upon  foreclosure  of  a  mortgage, 
executed  to  her  by  the  defendant  M.  Astorg. 

Judgment  was  entered  in  favor  of  plaintiff  against  all  the 
defendants,  but  the  defendant  A.  Astorg  alone  api>ealsy  and 
does  80  both  from  the  judgment  and  an  ord^  denying  his 
motion  for  a  new  trial 

The  main  point  on  this  appeal  arises  under  the  following 
facts:  On  April  27,  1898,  the  defendant  M.  Astorg  executed 
the  mortgage  above  referred  to,  to  the  plaintiff,  who  imme- 
diately had  it  recorded ;  subsequent  to  such  recordation,  and 
on  June  2,  1898,  said  M.  Astorg  deeded  the  mortgaged  prem- 
ises to  the  appellant  A.  Astorg;  on  January  12,  1900,  the 
plaintiff  eommenced  an  action  to  foreclose  the  mortgage,  mak- 
ing of  these  parties  M.  Astorg  alone  a  defendant;  when  the 
foreclosure  proceedings  were  commenced,  the  conveyance  from 
M.  Astorg  to  A.  Astorg  had  not  been  recorded,  and  was  not 
recorded  until  after  the  decree  of  foreclosure  had  been  en- 
tered. Appellant  set  up  these  facts  in  his  answer,  and  fur- 
ther averred  that  plaintiff,  at  the  time  she  commenced  her 
action  of  foreclosure,  knew  that  the  conveyance  of  the  prem- 
ises had  been  made  by  M.  Astorg  to  him,  and  that  he  was  then 
sole  owner,  but  that  she  failed  to  make  him  a  party  defendant 
in  the  foreclosure  proceedings. 

Upon  the  trial  appellant  sought  to  make  proof  of  this 
knowledge  of  plaintiff  of  the  existence  of  the  conveyance  to 
him  when  she  filed  her  complaint  to  foreclose,  but  on  objec- 
tion of  the  respondent  the  court  decided  that  this  evidence 
was  inadmissible,  and  whether  the  ruling  of  the  court  was 
correct  or  not  is  the  important  question  to  be  now  deter- 
mined. 

The  lower  court  was  undoubtedly  of  the  opinion  that,  as 
the  conv^ance  to  the  appellant  was  not  recorded  when  the 
foreclosure  proceedings  were  commenced,  it  was  immaterial 
whether  plaintiff  had  actual  knowledge  of  its  existence  or  not; 
that  she  was  required  to  make  those  persons  defendants  only 
whose  conveyances  appeared  of  record  at  the  time  she  insti- 
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tuted  her  foredosore  suit  We  are  satisfied  that  tliis  view 
was  correct  under  the  code  and  the  authorities. 

It  is  provided  l^  section  726  of  the  Code  of  Civil  Procedure 
that  ''No  person  holding  a  conv^jrance  from  or  under  the 
mortgagor  of  the  property  mortgaged,  •  .  •  which  conv^ance 
•  •  •  does  not  appear  of  record  in  the  proper  office  at  the  time 
of  the  commencement  of  the  action,  need  be  made  a  party  to 
such  action,  and  the  judgment  therein  rendered,  and  the  pro- 
ceedings therein  had,  are  as  conclusive  against  the  party  hold- 
ing such  unrecorded  conveyance  •  •  •  as  if  he  had  been  a 
party  to  the  action.'' 

The  language  of  this  section  is  not  open  to  construction.  It 
plainly  declares  that  it  is  unnecessary  to  make  any  person  a 
I>arty  to  an  action  of  foreclosure  whose  conv^ance  from  the 
mortgagor,  subsequent  to  the  mortgage,  is  unrecorded  at  the 
time  the  action  is  commenced,  while,  at  the  same  time,  it  binds 
such  person  by  the  decree  in  the  action  as  conclusively  as 
though  he  had  in  fact  been  made  a  party  to  the  suit.  The 
element  of  actual  knowledge  of  the  existence  of  such  conv^- 
ance,  in  the  absence  of  its  recordation,  is  not  within  the  terms 
of  the  section.  The  presence,  or  absence,  of  the  subsequent 
conveyance  upon  the  record  in  the  proper  office  when  the 
action  is  commenced  is  the  exclusive  test  as  to  whether  the 
holder  thereof  need  or  need  not  be  made  a  party  defendant, 
so  as  to  bind  him  by  the  foreclosure  decree.  This  is  the  only 
test  in  foreclosure  proceedings  which  the  law  furnishes,  and, 
under  the  section  above  quoted,  it  is  not  necessary  to  make 
such  holder  of  an  unrecorded  conveyance  a  party  defendant, 
even  though  the  mortgagor  may  have  actual  knowledge  of  the 
existence  of  such  conveyance  when  the  foreclosure  suit  la  com- 
menced. He  need  only  look  to  the  appropriate  records,  and 
make  parties  to  the  action  those  alone  whose  subsequent  con- 
veyances appear  thereon. 

This  section,  above  quoted,  was  under  consideration  in  the 
case  of  Aldrich  v.  Stephens,  49  Cal.  678,  and  this  was  the  view 
there  taken  of  the  meaning  of  its  provisions,  and  that  decision 
has  since  remained  undisturbed.  (See,  also,  Hawes  on  Par- 
ties to  Actions,  sec.  7.) 

It  necessarily  follows  from  these  considerations  that  the 
court  properly  excluded  all  evidence  attempted  to  be  offered 
as  to  knowledge  upon  the  part  of  plaintiff,  when  she  brought 
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her  action  to  f  oredose,  of  the  exiatenee  of  the  nnreoorded  sab- 
sequent  conveyance  to  appellant. 

Appellant  further  averred  in  his  answer,  that  at  the  time 
the  mortgage  was  made  by  M.  Astorg  the  plaintiff  knew,  and 
that  it  was  the  fact,  that  the  said  M.  Astorg  held  the  legal 
title  to  the  premises  in  trust  for  appellant,  and  he  sought  on 
the  trial  to  prove  these  facts,  under  a  contention  that  as  bene- 
ficiary under  the  trust,  and  as  the  real  party  in  interest,  it 
was  necessary  for  the  plaintiff  to  make  him  a  party  defendant 
in  the  foreclosure  suit,  in  order  to  bind  him  by  the  decree,  and 
complains,  on  this  appeal,  because  he  was  not  permitted  to 
introduce  evidence  to  show  these  facts.  Without  discussing 
the  legal  aspect  of  this  proposition,  it  is  sufficient  to  say  that 
other  averments  in  appellant's  answer  show  that  the  trust  he 
daimed  existed  had  been  terminated  almost  two  years  before 
the  foreclosure  suit  was  begun,  by  a  conveyance  from  the 
trustee,  M.  Astoi^,  to  himself  of  such  legal  title,  so  that, 
when  the  suit  to  foreclose  was  commenced,  appellant  was  not 
a  beneficiary  under  any  trust,  but  was  the  holder  of  a  legal 
title  by  an  unrecorded  conveyance  thereof,  and  for  that  rea- 
son, as  far  as  the  necessity  for  making  him  a  party,  came 
within  the  provisions  of  section  726  above  cited. 

Additional  points  are  made  by  appellant  in  his  brief,  con- 
cerning the  action  of  the  lower  court  in  precluding  him  from 
proving  other  alleged  defenses,  by  sustaining  objections  of 
respondent  to  inqxdries  directed  to  that  end.  These  defenses 
were  that  the  foreclosure  suit  had  been  prematurely  brought, 
because  the  note  sued  on  was  not  then  due;  also  involving 
some  question  as  to  the  amount  of  interest  due  at  that  time, 
and  a  claim  that  plaintiff  had  agreed  to  release  M.  Asto^ 
from  all  liability  on  the  note  and  under  the  mortgage,  and  to 
hold  the  appellant  solely  responsible  therefor.  But  these 
were  all  matters  which  were  involved  in  the  foreclosure  suit, 
— who  was  liable  upon  the  note,  and  in  what  amount,  and 
whether  the  note  was  due  so  as  to  authorize  the  foreclosure 
of  the  mortgage  given  to  secure  its  payment, — ^and  these  mat- 
ters were  necessarily  adjudicated  by  the  decree  of  foreclosure, 
and  hence  were  not  thereafter  open  to  question  by  the  appel- 
lant, who,  by  the  section  of  the  Code  of  Civil  Procedure  above 
cited,  was  conclusively  bound  by  that  decree. 

There  is  but  one  further  point  in  the  case  requiring  con- 
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dderation.  In  proving  her  title  to  the  premises  in  dispute, 
the  plaintiff  introduced  in  evidence  the  judgment-roll  in  the 
foreclosure  proceedings,  together  with  the  order  of  sale,  re- 
turn thereon,  and  the  sheriff's  deed  of  the  land.  The  order  of 
sale,  while  properly  signed  by  the  clerk,  did  not  have  attached 
to  it  the  seal  of  the  court,  and  appellant  objected  to  its  intro- 
duction in  evidence  on  that  account.  The  court  admitted  it, 
and  this  is  assigned  as  error.  It  appears  that  this  order  of 
sale,  properly  signed  by  the  clerk,  but  without  the  seal  of  the 
court  attached,  was  delivered  to  the  sheriff,  and  under  it  the 
sale  was  made.  The  order  itself  contained  a  complete  copy  of 
the  decree  of  foreclosure,  duly  certified  to  by  the  clerk,  with 
his  signature  and  the  seal  of  the  court  attached. 

The  direction  in  the  order  of  sale  itself,  in  the  case  at  bar, 
which  is  not  attacked  save  for  want  of  a  seal,  consists  of  a 
direction  to  the  sheriff  to  sell  the  property  as  provided  by 
law,  apply  the  proceeds  of  the  sale  to  the  satisfaction  of  the 
judgment,  and  to  do  all  things  according  to  the  terms  and 
requirements  of  the  judgment  and  the  provisions  of  the  stat- 
ute. But  all  these  directions  are  equally  provided  for  in  the 
certified  copy  of  the  decree  itself  which  is  incorporated  in  the 
order  of  sale,  so  that  the  recitals  in  the  order  aside  from  the 
decree  amount  to  nothing  more  than  a  reiteration  of  the  pro- 
visions of  that  decree. 

The  contention  of  the  appellant,  as  we  gather  it  (because 
he  makes  this  point  by  way  of  addenda  to  his  brief  with  a 
reference  to  some  authorities,  but  without  discussing  the  mat- 
ter), is,  that  the  validity  of  this  order  of  sale  is  to  be  gov- 
erned by  the  requirements  of  section  682  of  the  Code  of  Civil 
Procedure  relative  to  writs  of  execution.  That  seetion  pro- 
vides that  such  writs  shall,  among  other  things,  be  sealed  with 
the  seal  of  the  court.  Appellant  contends  that  the  failure  to 
place  the  seal  of  the  court  on  the  order  of  sale  rendered  it 
void,  and  as  bearing  upon  this  point  he  cites  from  the  deci- 
sions of  this  court  the  case  of  0  DonneU  v.  Merguire,  131  CaL 
527.^  But  that  case  did  not  involve  the  question  of  the  ab- 
senee  of  a  seal,  but  the  failure  of  the  clerk  to  authenticate  the 
writ  with  his  official  signature,  which  failure,  it  was  held, 
rendered  the  execution  void. 

Whether  the  absence  of  a  seal  would  have  the  like  effect 
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apon  the  yalidity  of  a  writ  of  execution,  as  the  failure  of  the 
clerk  to  attach  his  ofSdal  signature  thereto,  we  are  not  called 
on  to  determine,  because  we  are  satisfied  that,  as  far  as  its 
absence  from  an  order  of  sale  is  concerned,  it  would  only  ren- 
der the  process  erroneous.  Aside  from  this,  it  may  well  be 
questioned  whether  the  power  of  the  sheriff  to  sell  under  a 
foreclosure  decree  is  to  be  tested  by  the  same  rule  which  gov- 
erns his  power  under  a  writ  of  execution  issued  upon  a  money 
judgment,  as  was  the  case  in  O'Danndl  v.  Merguire,  as  ap- 
pears from  a  recital  of  the  facts  in  Merguire  y.  O^DonneU, 
139  Cal.  7.^  Upon  a  money  judgment  it  is,  of  course,  clear 
that  there  can  be  nothing  in  the  terms  of  the  judgment  au- 
thorizing a  sale  of  property  to  satisfy  it,  and  the  only  author- 
ity which  the  sheriff  can  obtain  to  do  so  must  be  by  yirtue  of 
a  valid  writ  of  execution  issued  by  the  clerk  and  placed  in 
his  hands  for  that  purpose.  His  authority  to  sell  can  be 
derived  solely  under  the  writ  His  authority  to  sell  under  a 
foreclosure  proceeding  is,  however,  derived  from  the  decree, 
and  the  specific  directions  to  sell  which  it  contains. 

As  was  said  in  Spatdding  v.  Howard,  121  Cal.  197,  in  dis- 
cussing this  subject:  ''The  sheriff,  under  the  Code  of  Civil 
Procedure,  proceeds  with  the  sale  by  virtue  of  the  decree  and 
such  direction  as  the  court  may  give.  (Code  Civ.  Proc,  see. 
726.)  The  proceedings  follow  by  analogy  sales  upon  execu- 
tion, but  not  necessarily  so.  The  i>ower  to  sell  comes  from  the 
statute  and  the  decree. '' 

But,  be  this  as  it  may,  we  are  satisfied  that,  as  to  an  order 
of  sale  issued  under  a  decree  of  foreclosure,  the  omission  of 
the  seal  of  the  court  therefrom  renders  the  process  erroneous 
merely,  and  this  view  is  supported  by  the  case  of  Newmark 
V.  Chapman,  53  Cal.  559.  In  that  case,  the  only  process  under 
which  tlie  sheriff  made  the  sale  was  a  certified  copy  of  the 
decree  of  foreclosure,  and,  hence,  there  was  involved  in  that 
case  a  more  serious  question  as  to  the  validity  of  the  sale  than 
is  presented  here.  In  the  case  cited  there  was  no  order  of  sale 
at  all;  in  the  case  at  bar  there  was  a  defective  one.  In  Neuh 
mark  v.  Chapman,  the  court,  while  holding  that  the  process 
under  which  the  sale  was  made,  though  erroneous,  was  not 
void,  said:  ''The  process  under  which  the  mortgaged  property 
was  sold  was  only  a  copy  of  the  judgment  issued  and  attested 
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by  the  clerk.  It  did  not  conform  to  sections  682  and  684  of 
the  Code  of  Ciyil  Procedure,  as  it  did  not  purport  to  have  been 
issued  in  the  name  of  the  people,  nor  was  it  directed  to  the 
sheriff,  nor  did  it  direct  him  to  execute  the  judgment.  .  . 
The  process  was  erroneous;  but  was  it,  for  the  defects  above 
mentioned,  void  t  The  judgment  itself  directed  the  sheriff  to 
do  all  that  process,  issued  in  the  most  formal  and  regular 
manner,  could  have  directed  him  to  do.  If  the  process  was 
amendable  by  supplying  the  above-mentioned  defects,  it  was 
not  void;  for  void  process  cannot  be  amended,  and  if  it  was 
amendable,  it  will  be  treated,  in  this  proceeding,  as  having 
been  amended— that  is  to  say,  it  cannot  be  attacked  collat- 
erally." 

If,  then,  in  the  case  cited,  the  process  under  which  the  sale 
was  made,  consisting  solely  of  a  certified  copy  of  the  decree, 
was  erroneously  merely,  as  the  court  there  held,  in  the  case  at 
bar  there  is  less  ground  upon  which  to  base  a  claim  that  the 
process  here  involved  was  void,  because  not  only  was  this  sale 
made  under  a  certified  copy  of  the  decree  of  foreclosure,  but 
also  under  an  order  of  sale,  which,  at  most,  was  defective  in 
matter  of  form. 

We  are  satisfied  from  an  application  of  the  above  authority, 
alone,  that  the  process  under  which  the  sale  in  question  here 
was  made  was  not  void,  but  merely  erroneous,  and  that,  as  to 
the  appellant,  who  was  bound  by  the  decree  in  the  foreclosure 
suit,  as  declared  by  section  726  of  the  Code  of  Civil  Proced- 
ure, and  who  is  now  in  this  proceeding  collaterally  attacking 
the  sale  made  under  it,  the  process  under  which  sale  was  had 
was  sufficient  authority  to  the  sheriff  to  sell  and  convey  the 
premises  mortgaged. 

The  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
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rs.  F.  Ko.  8045.    Department  Two.— Deeenber  18,  1804.] 

THOMAS   AMBBOSE,   AppeUant,  ▼.   F.  A.   HTDE,  Be- 

spondent 

AonoM  roB  Bent— Tkkbal  Aoaxuxstv  worn  Lsabs— OoNnJormt  Evi- 
DKNGS— Support  ov  FiNDiNe.-- In  an  aetion  for  rent,  where  the 
plaintiff  testified  to  a  yerbal  agreement  with  the  defendant  to  rent 
grazing-lands  for  a  year,  and  the  defendant  testified  that  he  posi- 
tivelj  declined  to  rent  them  for  a  year,  bnt  made  overtures  to 
plaintiff  for  a  lease  of  three  or  five  yean,  and  that,  being  nnable  to 
secure  it,  he  left  the  premises,  a  general  finding  that  defendant  was 
not  indebted  to  plaintiff  in  any  sun  is  sustained  by  the  evidence, 
and  is  conelusiYe  upon  appeal. 

Id. — ^TlNANCT  OF  AGBICUI/nnLAL  liANDS— OONTINXTKD   OOOOFATION— PUi- 

smiPnoN— Bebttttaim — Subdivision  2  of  section  1161  of  the  Gode 
of  (Svil  Procedure  creates  a  presumption  of  law  merely  from  the 
continued  occupation  by  a  tenant  of  agricultural  lands  for  more 
than  sixty  days  after  the  term,  as  to  the  continuance  of  the  lease 
upon  the  same  terms  as  the  lease  of  the  previous  year;  and  it  is 
permissible  for  either  of  the  parties  to  rebut  the  legal  implication 
arising  thereunder  from  such  continued  occupation. 

Id.— €k>NTINTnBD   OOCDPATION    BT    SUBTENANT  —  FaILTJBS    OV     PKOOF    OF 

Original  Terms  of  Lease. — Assuming,  without  deciding,  that  such 
presumption  of  law  applies  to  a  subtenant  who  remains  sixty  days 
after  the  term,  yet  where  there  is  no  evidence  to  show  what  were 
the  terms  of  the  previous  lease  as  to  the  amount  of  rental  to  be 
paid  thereunder,  the  absence  of  such  evidence  is  fatal  to  the  claim 
of  a  eontinuanee  of  the  lease  by  operation  or  presumption  of  law. 

Id.— Value  of  Use  and  Occupation— Absence  of  Proof.— The  plain- 
tiff cannot  recover  the  value  of  the  use  and  occupation  of  the  prem- 
ises for  the  tinp)  dirirg  which  they  were  occupied  by  the  subtenant 
after  the  term  where  he  failed  to  make  any  proof  of  such  value. 

Ii**^ — Evidence — Inadmishible  Conversations.— ^Conversations  had  be- 
tween the  plaintiff  and  ihe  wife  of  his  assignor  concerning  the  rental 
of  the  premises  to  the  defendant,  and  had  by  her  with  others  who 
tried  to  rent  them,  none  of  which  were  in  the  preeenee  of  the  defend- 
ant, were  inadmissible,  and  when  given  were  properly  stricken  out. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Morganthal,  for  Appellant 
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Leon  Samuels,  for  Bespondent. 

LOBIGAN,  J. — Plaintiff  sought  in  this  action  to  reeorer 
the  sum  of  five  hundred  dollars,  in  which  amount  he  alleged 
the  defendant  was  indebted  to  him  on  October  1,  1899,  for 
rent  of  certain  grazing-lands  in  Contra  Costa  County  for  the 
year  commencing  October  1, 1898.  The  answer  of  the  defend- 
ant was  a  denial  of  all  the  allegations  of  the  complaint.  Judg- 
ment went  for  defendant,  and  from  it  and  an  order  denying 
his  motion  for  a  new  trial  plaintiff  appeals. 

The  court  made  a  general  finding  in  favor  of  defendant, 
which  was,  in  effect,  that  he  was  not  indebted  to  the  plaintiff 
on  October  1,  1899,  or  at  any  other  time,  in  any  sum  what- 
ever, and  this  finding  is  attacked  as  not  sustained  by  the  evi- 
dence. As  I'ar  as  this  x)oint  relates  to  the  testimony  in  the 
case,  bearing  directly  upon  any  negotiations  for  the  rental  of 
this  property,  entered  into  between  the  plaintiff  and  the  de- 
fendant, but  little  discussion  is  necessary.  The  only  evidence 
in  the  case  bearing  upon  it  was  that  of  the  parties  to  the 
action  thrnselves.  The  plaintiff  testified  that  the  defendant, 
in  his  oflSce  in  San  Francisco,  October  1,  1898,  made  a  verbal 
agreement  with  him  to  rent  the  land  for  a  year  at  a  rental  of 
five  hundred  dollars.  This  defendant  denied,  claiming  that 
he  positively  declined  to  rent  for  a  year  (he  was  then  in  pos- 
session of  the  property),  but  made  overtures  to  plaintiff  for  a 
lease  of  three  or  five  years,  and  being  unable  to  secure  it,  left 
the  premises. 

In  this  conflicting  condition  of  the  evidence  the  lower  court 
credited  the  testimony  of  the  defendant,  and,  as  so  credited, 
it  justified  the  finding  of  the  court,  and,  under  the  well-recog- 
nized rule,  the  finding  is  conclusive  upon  us. 

Appellant  contends,  however,  that  the  evidence  shows  thai 
the  defendant  became  a  tenant  of  the  premises  under  him  for 
the  year  alleged,  by  operation  of  law,  and  hence  that  t».d 
finding  is  not  sustained  by  the  evidence,  but  is  contrary  to  it 

On  this  point  the  evidence  shows,  that  the  premises  alleged 
to  have  been  leased  were,  at  all  the  dates  involved  in  this 
controversy,  owned  by  one  Dr.  Posey,  the  plaintiff  having  a 
mortgage  on  them.  In  1897  Dr.  Posey  being  away,  his  wife 
leased  the  premises  to  some  third  parties  for  a  term  to  end 
October  1,  1898,  and  from  these  parties  the  defendant  sublet 
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them  for  a  few  months  towards  the  dose  of  the  term,  and 
was  in  possession  when  negotiations  were  opened  between 
plaintiff,  who  had  authority  from  Dr.  Pos^  to  rent  the  place 
and  apply  the  rents  on  his  mortgage,  and  the  def  endant,  rela- 
tive to  a  further  lease.  Pending  these  negotiations  the  de- 
fendant remained  in  possession  of  the  premises  and  occupied 
them  for  seyeral  months  after  the  yearly  lease  under  which 
he  sublet  had  expired,  and  it  is  from  this  continued  occupa- 
tion that  plaintiff  insists  that  by  the  operation  of  law  (Code 
Civ.  Proc,  sec.  1161,  subd.  2),  the  lease  was  renewed  for  a 
year  upon  the  same  terms  as  the  lease  for  the  previous  year. 

This  section  creates  a  presumption  of  law  merely,  and  it  is 
always  permissible  for  either  of  the  parties  to  a  lease  to  show 
circumstances  tending  to  rebut  the  legal  implication  arising 
thereunder,  from  continuous  occupation  of  the  premises,  after 
the  expiration  of  the  original  term.  To  what  extent,  how- 
ever, the  negotiations  between  plaintiff  and  def  endanty  in  the 
present  case,  looking  to  a  lease  for  several  years,  instead  of  for 
one  year,  was  effective  to  rebut  this  presumption,  or  whether 
the  section  has  any  application  to  the  facts  in  the  case  at  bar, 
under  respondent's  contention  that  it  has  not,  we  are  not 
called  on  to  determine,  because,  assuming  that  the  section  does 
i^PPlji  still  there  is  not  a  particle  of  evidence  in  the  case  to 
show  what  the  terms  of  the  previous  lease  were  as  to  the 
amount  of  rental  to  be  paid  under  it.  All  that  appears  is, 
that  Mrs.  Pos^  made  a  lease  for  less  than  a  yeai  to  certain 
parties  from  whom  the  defendant  sublet,  but  what  rent  the 
original  lessees  agreed  to  pay,  or  the  defendant  under  them,  is 
nowhere  mentioned  in  the  record,  nor  from  the  evidence  can 
any  fair  or  reasonable  inference  be  deduced  upon  the  subject. 
There  is  nothing  to  show  thai  the  rental  for  the  previous  year 
was  five  hundred  dollars,  or  any  other  sum  whatever.  In  f  act» 
it  is  apparent  from  the  record  that  the  case  was  tried  upon 
the  theory  that  there  was  an  express  contract  with  the  defend- 
ant to  rent  the  premises  for  a  year  from  October  1,  1898,  for 
five  hundred  dollars,  and  this  was  the  i>oint  to  which  the  evi- 
dence was  mainly  addressed.  The  matter  of  the  previous 
lease  arose  incidentally  in  the  case;  nothing  was  shown  as  to 
the  amount  of  rent  agreed  to  be  paid  under  it;  and  hence  the 
elaim  of  a  tenancy  by  operation  of  law  for  another  year,  and 
liability  for  the  same  rental  sum  as  was  provided  to  be  paid 
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in  the  former  leaae,  is  presented  on  this  appeal  without  any 
evidence  appearing  in  the  record  as  to  what  the  previous 
rental  was,  and  the  absence  of  this  essoitial  evid^ice  is  fatal 
to  the  claim. 

Appellant  insists  that  the  evidence  in  the  ease  shows  that 
he  was  entitled  to  a  judgment  for  at  least  some  amount  against 
the  defendant.  "While  it  is  not  very  clear  upon  what  theory 
this  daim  is  based,  we  will  assume  that  it  is  asserted  upon  the 
ground  that  as  the  defendant  remained  in  possession  for  some 
months  after  the  lease  under  which  he  had  sublet  had  expired, 
he  was  at  least  liable  for  the  value  of  the  use  and  occupation 
of  the  premises  for  the  period  of  time  he  remained  on  them 
subsequent  to  the  expiration  of  that  lease.  The  conclusive 
answer  to  this  claim,  on  the  merits,  is,  that  he  offered  no  proof 
whatever  on  that  subject  He  now  insists  that  a  statement 
contained  in  a  letter  written  by  the  defendant  to  him,  that  he 
was  ready  to  pay  the  rental  for  the  time  he  used  the  place, 
supports  his  contention.  But  the  strongest  effect  that  can  be 
given  to  this  statement  is,  that  it  was  a  direct  acknowledgment 
by  the  defendant  of  his  liability  for  rental  during  that  period; 
a  liability  which  the  law  fixed  ui>on  him  indepoident  of  his 
acknowledgment  There  was  no  statement  in  the  letter  as  to 
what  that  rental  was,  or  rather  as  to  what  defendant  consid- 
ered was  the  value  of  the  use  and  occupation  of  the  premises 
during  the  term  defendant  occupied  it.  This  was  the  essen- 
tial matter  to  be  proven,  and  plaintiff  failed  to  make  any 
proof  of  it  He  not  only  did  not  attempt  to  offer  any  compe- 
tent evidence  upon  the  subject,  but,  when  defendant  sought  to 
offer  it,  strenuously  and  sneceasfully  objected  to  its  being  ac- 
cepted. 

Appellant  presents  several  rulings  of  the  court  sustaining 
objections  to  questions  asked  of  witness  by  him,  and  striking 
out  testimony  on  motion  of  respondent,  and  assigns  them  as 
error.  These  rulings  were  so  clearly  right  that  it  would  serve 
no  useful  purpose  to  particularly  refer  to  them.  Mentioned 
generally,  they  applied  to  purported  conversations  and  com- 
munications between  Mrs.  Posey  and  the  appellant  concerning 
the  rental  of  the  premises  to  the  defendant,  and  Mrs.  Post's 
conversations  with  persons  who  applied  to  her  to  rent  them. 
The  testimony  showed  that  the  defendant  was  not  present  at 
any  of  these  conversations,  and  was  not  advised  of  any  of  the 
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eommnnications,  nor  did  he  know  anything  abont  fhem.  Un- 
der these  oireumstanees  the  oonversations  and  communications 
between  plaintiff  and  Mrs.  Pos^  were  not  admissible  against 
defendant,  and  as  this  was  the  ground  upon  which  the  testi- 
mony was  stricken  out,  it  was  proi>erl7  done.  The  conversa- 
tions with  third  parties  relating  to  rental  by  them  of  the 
ranch  were  not  admissible  for  any  purpose,  and  the  objections 
to  the  questions  which  involved  that  matter  were  proi>erly  sus- 
tained. There  are  a  few  minor  points  in  this  same  line  which 
we  do  not  think  of  any  moment  and  which  we,  therefore^  do 
not  discuss. 
The  judgment  and  order  appealed  from  are  afBimed. 

MeFarland,  J.,  and  Henshaw,  J.,  concurred. 


[8.   F.   Ko.   8729.    Department   Two.— Deeember   14,    1004.] 

In  the  Matter  of  the  Estate  of  JAMES  NOLAN,  Deceased, 
PATRICE  NOLAN  et  aL,  AppeUants,  ▼.  MABT 
NOLAN,  Administratrix  et  al.,  Respondents. 

EsvAvis  or  DicKASxD  PxBsoNs — ^Faiolt  Allowano»— IYnal  OsDn— 
DxoBB  or  Partial  DisTRiBirnoN— Status  or  Widow— Final  Ac- 
OOTJNTS  or  Administratbiz. — ^Wbere  a  familj  aUowanee  was  made 
to  one  clriining  to  be  fhe  widow  of  the  deeeesed,  who  was  appointed 
administratrix  of  the  estate,  and  the  order  became  final  hj  failiue 
to  appeal  therefrom  or  to  move  to  set  it  aside,  it  becomes  eoneln- 
slve  as  to  her  iiatw  as  widow  for  all  purposes  connected  with  the 
wder  and  the  payment  of  the  mone^r  thereunder,  and  it  cannot  be 
eoDaterally  attacked  npon  the  settlement  of  the  aeeoonts  of  the  ad- 
minietratrix,  notwithstanding  it  was  determined  npon  a  decree  of 
partial  distribntion  that  she  was  not,  and  never  had  been,  the  widow 
of  the  deceased.  In  all  eoUateral  proceedings  the  order  or  decree 
mnst  each  stand  upon  its  own  record. 

In.— >Powai  Of  GoiTBT  to  Suspehi)  Obdeb.— The  probate  eoort  had  no 
power,  without  motion  or  showing  upon  notice,  to  suspend  the  order 
for  the  family  allowance  after  it  had  become  final  hj  the  lapse 
of  the  time  to  appeal  therefrom. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  settling  the  final  account  of  an 
administratrix.    J.  V.  Coffey,  Judge. 


Digitized  by  VjOOQIC 


560  Estate  of  Nolan.  [145  Cal. 

The  f  aeta  are  stated  in  the  opiziion. 

Frank  J.  Fallon,  and  Mullanj,  Qrant  &  Cnshing,  for  Ap- 
pellants. 

James  G.  Magidre,  and  Edgar  D.  Peixotto,  for  Bespondents. 

COOPER,  C. — Appeal  from  order  settling  account  of  Mary 
Nolan  as  administratrix  of  the  estate  of  James  Nolan,  de- 
oeased.  The  item  of  six  hundred  and  twenty-five  dollars, 
being  the  amount  of  family  allowance  for  twenty-five  months 
at  twenty-five  dollars  i>er  month,  paid  by  the  administratrix 
to  herself,  is  the  subject  of  contest. 

Mary  Nolan  filed  a  petition  in  the  superior  court  praying 
for  letters  of  administration  upon  the  estate  of  James  Nolan, 
deceased,  in  which  she  alleged  that  she  was  the  widow  of  said 
deceased.  After  notice  given,  an  order  was  made  appointing 
her  administratrix  of  the  said  estate;  she  duly  qualified,  let- 
ters of  administration  were  issued  to  her,  and  she  has  ever 
since  been  such  administratrix. 

In  January,  1901,  she  filed  her  petition  praying  for  a  fam- 
ily allowanoe,  in  which  she  alleged  that  she  was  the  widow  of 
deceased,  and  the  court  afterwards,  on  the  twenty-ninth  day 
of  January,  1901,  made  an  order  allowing  her,  as  the  widow 
of  deceased,  the  sum  of  twenty-five  dollars  per  month  for  her 
support  and  maintenance.  The  amount  of  the  item  in  contest 
accrued,  and  was  paid  under  this  order.  On  petition  for  par- 
tial distribution  of  the  said  estate,  in  December,  1902,  after 
hearing  all  the  parties,  the  court  found  that  the  administra- 
trix is  not  and  never  was  the  widow  of  deceased,  but  that 
deceased  left  surviving  him  three  brothers  and  the  children 
of  a  deceased  sister  as  his  only  heirs,  and  the  estate  was  or- 
dered distributed  to  the  said  heirs. 

It  seems  to  be  conceded  that  said  decree  was  correct  aa  to 
said  partial  distribution,  and  that  the  administratrix  was  not 
the  widow  of  deceased.  The  question  is  as  to  the  validity  of 
the  family  allowance  under  a  valid  order  of  court  In  our 
opinion,  the  court  properly  allowed  the  item.  The  court  had 
the  power,  and  it  was  its  duty,  to  make  an  allowance  to  the 
widow  of  deceased,  if  he  left  a  widow.  (Code  Civ.  Proc.,  sec 
1466.)  The  court,  upon  the  proofs  before  it  at  the  tune,  did 
make  such  order,  and  found  the  administratrix  to  be  the 
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widow.  This  order  was  appealable.  (Code  Civ.  Proo.,  see. 
963y  subd.  3.)  It  was  not  appealed  from,  and  no  motion  made 
to  set  it  aside,  and  hence  it  became  final.  (In  re  Stevens,  83 
Cal.  326  ;i  In  re  Welch,  106  Cal.  430.)  Having  become  final, 
it  was  and  is  conclusive  as  to  the  status  of  the  person  in  whose 
favor  it  was  made  for  all  purx>oses  connected  with  the  order 
and  the  payment  of  the  money  thereunder.  The  attack  here  is 
collateral,  and  all  presumptions  are  in  favor  of  the  order.  {Es- 
tate of  Bell,  131  Cal.  4;  7n  r6  Welch,  106  Cal.  430.)  How  can 
we  say  on  this  collateral  attack  that  the  order  was  not  correct 
and  that  the  administratrix  is  not  the  widow  of  deceased  f 
The  decree  of  partial  distribution,  if  allowed  to  become  fina!, 
is  conclusive  upon  her  that  she  is  not  the  widow  for  the  pur- 
poses of  distribution.  The  decree  making  the  family  allow- 
ance, on  the  other  hand,  has  become  conclusive  upon  the  heirs 
that  the  administratrix  is  the  widow  for  all  purposes  con- 
nected with  the  family  allowance.  The  heirs  did  not  see  fit 
to  appeal  from  the  decree  making  a  family  allowance;  the 
administratrix  does  not  appear  to  have  appealed  from  the 
decree  of  partial  distribution. 

In  all  collateral  proceedings  the  orders  or  decrees  must  each 
stand  upon  its  own  record.  If  there  were  a  substantial  con- 
flict in  the  evidence  in  each  case  as  to  whether  or  not  the  ad- 
ministratrix is  the  widow  of  deceased,  this  court  would  sustain 
each  order  or  decree  upon  appeal,  if  the  only  ground  made 
were  the  insufSci^icy  of  the  evidence  in  each  case.  This  may 
appear  to  the  layman  to  be  without  reason  or  justification,  but 
it  is  only  an  illustration  of  the  imperfection  of  human  insti- 
tutions. A  man  may  be  acquitted  of  assault  and  battery  upon 
a  criminal  trial  before  a  jury,  and  yet  the  injured  party 
might  obtain  a  large  verdict  against  him  before  another  jury 
in  a  civil  action  for  the  same  assault  and  battery.  A  man 
might  be  sued  for  seduction  and  a  heavy  verdict  obtained 
against  him,  yet  his  wife  might  sue  him  for  divorce  on  the 
ground  of  adultery  with  the  party  who  obtained  the  verdict, 
and  the  verdict  or  judgment  in  the  divorce  proceedings  be  in 
his  favor. 

A  decree  of  distribution  to  one  as  the  only  heir  of  deceased 
made  in  ignorance  of  the  existence  of  other  heirs,  which  was 
not  appealed  from,  and  became  final,  was  held  conclusive  as 
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to  the  heirs  not  mentioned  in  the  decree.  (Lynch  t.  Botmey, 
112  Cal.  279;  Quirk  y.  Booney,  130  Cal.  SOS.) 

It  is  claimed  that  three  hundred  dollars  of  the  allowance 
accmed  after  the  court  had  made  an  order  November  29, 
1901,  suspending  the  family  allowance,  and  that  at  least  that 
amount  should  be  charged  to  the  administratrix.  The  order 
purporting  to  suspend  the  family  allowance  does  not  appear 
to  have  been  made  upon  petition  or  notice. 

We  know  of  no  law,  and  none  has  been  called  to  our  atten- 
tion, which  authorized  the  probate  judge  to  suspend  the  order 
for  family  allowance  which  had  become  final.  If  the  judge 
possessed  such  powers  over  orders  and  decrees  in  probate,  no 
order  would  become  final,  and  no  one  would  know  as  to  when 
rights  might  be  lost  by  the  suspension  of  the  orders  on  which 
such  rights  rested.  Suppose  the  order  for  family  allowance 
had  been  affirmed  here  on  appeal  after  being  fuUy  presented; 
could  the  probate  judge  then  have  set  it  aside  or  suspended 
itt  He  could  have  done  so  if  appellants'  contention  be  cor- 
rect. But  here,  in  the  absence  of  any  motion  to  set  aside  the 
order  on  the  ground  of  fraud  or  mistake,  under  section  473 
of  the  Code  of  Civil  Procedure,  and  no  action  having  been 
brought  to  set  it  aside,  and  no  showing  as  to  the  insolveni^  of 
the  estate,  the  probate  judge  made  the  order  attempting  to 
suspend  an  order  that  had  become  final.  It  is  said  in  Woemer 
on  the  American  Law  of  Administration  (vol.  1,  p.  193)  :  **A 
court  of  probate  which  is  without  power  to  revoke  or  revise 
its  own  decrees  and  judgments  cannot  set  aside  its  own  allow- 
ance and  decree  a  smaller  sum  unless  the  original  judgment 
was  reversed,  or  reformed  on  appeal,  or  adjudged  void.'* 

In  speaking  of  an  order  for  family  allowance  this  court 
said  (In  re  Stevens,  83  Cal.  326^) :  ''The  order  is  appealable 
(Code  Civ.  Proc.,  sec.  963,  subd.  3),  and  we  are  of  opinion  it 
^ould  be  regarded  as  final.  On  an  appeal  from  the  order  of 
allowance,  all  these  facts  could  have  been  brought  to  the  atten- 
tion of  the  court,  the  ruling  reviewed,  and  the  error,  if  any, 
corrected.  The  time  for  appeal  was  allowed  to  pass,  and  un- 
der such  circumstances  the  power  of  the  court  over  its  order 
is  at  an  end.  The  court  below  cannot  sit  as  an  appellate  court 
to  review  its  own  orders. ' ' 

The  subject  is  fully  discussed  in  Estate  of  Leanis,  138  Cal. 
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194,  as  to  an  order  vacating  a  prior  order  of  sale,  in  a  probate 
proceeding,  wliich  had  become  final.  The  authorities  are  there 
collected  and  it  is  not  necessary  to  repeat  them  here.  It  was 
there  said:  ''If  the  court  in  a  case  like  this  could  set  aside  its 
order  there  would  be  no  end  to  the  matter.  It  might  continue 
time  and  again  to  make  orders  and  set  them  aside.'' 
We  advise  that  the  order  be  affirmed.  * 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed.  Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 


[Crin.  Ko.  1216.    In  Baiik.-~I>eeember  19,  1904.] 
In  Be  OEOBOE  E.  LETCHEB  upon  Habeas  Corpus. 

BZTBADinON— BaeULABITT  Of  PBOOBXDmeS— BSVUBW  UPON  Habbas  OOft- 

rvB. — In  extradition  proceedings,  where  the  indietment  in  the 
state  to  which  the  extradition  is  sought  charges  a  public  offense 
within  its  statute,  the  regularity  of  the  proceedings  had  before  the 
extradition  is  not  reviewable  upon  habeas  ccrpua. 

In. — TvQiTTV^  FBOM  JusTicB — Ck)NSTBucnoN  ov  Fbderal  Oonstitution 
— ^Decision  or  United  States  Supbeme  Cottbt. — The  question  as 
to  whether  or  not  the  petitioner  is  a  fugitive  from  justice  within 
the  meaning  of  the  federal  constitution  having  been  settled  hj 
the  decision  of  the  supreme  court  of  the  United  States,  its  decision 
on  that  question  is  absolutely  binding  upon  this  court. 

WBIT  OF  HABEAS  COBPUS  to  Garret  Fox  and  George 
W.  Wittman, 

The  petitioner  alleges  unlawful  restraint  under  extradition 
proceedings  from  the  governor  of  Ohio  to  the  governor  of 
this  state,  to  answer  to  an  indictment  found  in  the  state  of 
Ohio  November  21^  1904,  for  the  crime  of  burning  a  building 
in  that  state  January  4,  1881,  for  the  purpose  of  defrauding 
an  insurance  company,  by  aiding  and  abetting  other  persons 
named  in  the  indictment  to  commit  such  crime.  The  peti- 
tioner alleges  that  there  is  no  affidavit  accompanying  the  de- 
mand upon  the  governor  of  this  state,  as  required  by  law, 
and  that  the  indictment  is  not  in  legal  form,  and  was  found 
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without  any  legal  evidence  before  the  grand  jury,  and  tiiere 
was  no  evidence  before  the  governor  of  this  state  to  show  that 
I>etitioner  was  a  fugitive  from  justice,  and  that  the  contrary 
was  established. 

The  return  of  Garret  Fox  showed  that  he  is  the  authorized 
agent  of  the  state  of  Ohio  and  that  the  petitioner  was  arrested 
by  Chief  of  Police  George  W.  Wittman  under  a  warrant  of 
arrest  from  the  governor  of  California,  and  delivered  to  said 
agent. 

Samuel  G.  Tompkins,  D.  W.  Burchard,  and  John  B.  Eer- 
win,  for  Petitioner. 

C.  G.  Nagle,  and  Nagle  &  Nagle,  for  Garret  Fox,  Respond- 
ent. 

THE  COURT.— The  indictment  charges  a  public  oflPense 
within  the  statute  of  the  state  of  Ohio.  The  regularity  of  the 
proceedings  had  in  that  state  before  extradition  is  not  review- 
able by  us  in  this  proceeding. 

Upon  the  proposition  as  to  whether  or  not  the  petitioner  is 
a  fugitive  from  justice  within  the  meaning  of  the  constitu- 
tion of  the  United  States,  that  question  seems  to  be  abso- 
lutely decided  against  petitioner's  contention  by  the  supreme 
court  of  the  United  States  in  Rdberti  v.  BeiUy,  116  U.  S.  80, 
and  the  decision  of  that  court  upon  this  constitutional  ques- 
tion is  absolutely  binding  upon  this  tribunal.  Whether  or  not 
tiie  facts  in  the  case  of  petitioner  are  such  as  to  call  for  a 
modification  of  the  views  expressed  in  Roberts  v.  Reilly  is  a 
question  which  can  only  be  decided  by  the  federal  courts, 
whose  writs  and  processes  are  open  to  petitioner. 

The  petitioner  is  remanded. 


[8.  F.  No.  4020.    Department  Two.— Deeember  81,  1904.] 

JACOB  STEEN,  Eespondent,  v.  SANTA  CLARA  VALLEY 
MILL  AND  LUMBER  COMPANY,  Appellant 

APVBAir— Okdkb  AjmsL  Judgment— Refusal  to  Bblhtb  pbom  Dkpault 

— FAUiUBS    TO    SEKVB    NOTICE    IN    TllfE— MERITS    OV    APPXAL.— An 

order  refiuriDg  to  relieve  the  appellant  corporation  from  default  in 
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failing  to  serve  its  notice  of  intention  to  move  for  a  new  trial  witidn 
the  statutory  time  is  appealable  as  an  order  after  judgment,  and 
a  motion  to  dismiss  an  appeal  therefrom  must  be  denied.  The 
merits  of  the  appeal  cannot  be  inquired  into  and  determined  upon 
such  motion. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Supe- 
rior Court  of  Santa  Cruz  County  denying  a  motion  to  be 
relieved  from  default  in  serving  notice  of  intention  to  move 
for  a  new  trial.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carl  E.  Lindsay,  for  Appellant. 

Z.  N.  Qoldsby,  and  C.  B.  Younger,  for  Respondent 

THE  COUBT. — This  case  is  before  us  now  on  a  motion  of 
respondent  to  dismiss  appellant's  appeal  from  the  order  of 
the  court  below  made  January  21,  1904,  denying  appellant's 
motion  to  be  relieved  from  default  in  not  serving  within  the 
statutory  time  its  notice  of  intention  to  move  for  a  new  trial. 
The  order  appealed  from,  being  an  order  made  after  judg- 
ment, is  appealable ;  and  its  merits  cannot  be  inquired  into  and 
determined  on  this  present  motion.  The  motion  to  dismiss 
said  appeal  is  denied. 


[S.  P.  No.  2888.    Department  Two. — ^December  21,  1904.] 

CHARLES  ALPEBS,  and  GEORGE  B.  MOWRY,  as  Ad- 
ministrator, etc,  Respondents,  v.  GEOBGE  D.  BLISS, 
Appellant. 

AlTKAL— YOLUKTABT  DISMISSAL  OV  AOTION — WUTTEN  BSQUESTS  TO 
CUBEK — AMOTION    TO    VaCATB — NON-APPEALABLE    OSDSBS. — The    SOV- 

9nl  volnntary  dismissals  of  an  action  on  the  part  of  the  plaintiffs 
therein  by  separate  written  requests  to  the  clerk  for  such  dismissals, 
without  tJkj  order  of  court  therefor,  are  not  appealable  or  subject 
to  review  upon  appeal,  and  an  order  denying  a  motion  to  nteate 
or  set  them  aside  is  not  appealable. 
Iftj  Omnni  Denying  Motion  to  Vacate  Jttdoment  of  Dismissal. — ^The 
final  judgment  of  dismissal  being  appealable,  an  order  denying  a 
BBOtion  to  vacate  and  set  aside  such  judgment  is  not  appealable. 
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lD.*BSVISW    UPON     AFPXAL    7B0M    JUDeMKNT— OBDIE     8tBIKIN«     OUT 

Gboss-Oomplaint.— Upon  appeal  from  the  judgment  of 
an  order  striking  ont  a  eross-eomplaint  of  the  defendant  is 
SExeepted  to  under  seetion  647  of  the  Oode  of  Civil  Procedure,  and 
mtLj  be  reviewed  under  seetion  956  of  the  same  eode,  as  an  order 
affecting  the  judgment. 

Id.— BiOHT  TO  File  Cboss-Cokpl^int— New  x^AaToa— Poi¥Vb  or  Oousr. 
— ^The  right  to  file  a  eross-eomplaint  under  seetion  442  of  the  Oode 
of  Civil  Procedure  is  limited  to  cases  in  which  the  defendant  seeks 
affirmative  relief  against  a  party^  to  the  action.  New  parties  can 
only  be  made  hj  an  order  of  the  court;  but  the  court  has  no  power 
under  seetion  389  of  that  code  to  bring  into  the  action  for  deter- 
mination a  controversy  between  the  defendant  and  strangers  to  the 
action  which  is  irrelevant  to  the  action  as  between  the  parties 
before  it.  The  persons  brought  in  must  be  persons  whose  presenee 
is  essential  to  the  determination  of  the  controversy  before  the  court. 

Id.^ — ^PiaTinoN — ^Ex  Paste  Obdee  ov  Judos   Allowing  Cboss-Oom- 

PLAINT— OONTBOVSSST  WITH   THIBD  PaSTIS8^-0B0EE  YAOATDSQ  AHU 

BnmoNO  Our— Disgsbtion.— Where  a  defendant  at  the  time  of 
filing  his  answer  in  an  action  for  partition  obtained  an  «s  pmi0 
order  from  the  judge  out  of  court  permitting  a  supplemental  eroat- 
eomplaint  to  be  filed,  in  which  he  set  up  a  title  acquired  nine  jmn 
after  tiie  commencement  of  the  aotioui  and  alleged  that  j^aintifflB 
pending  suit  had  transferred  their  title  to  a  third  person,  and,  with- 
out order  of  court,  made  such  third  person  a  party  defendant,  with 
whom  a  controversy  was  sought,  and  the  relief  against  the  pl^fat^^fs 
was  limited  to  a  mon^  judgment  for  rents  and  profits,  the  eoort 
exercised  proper  discretion  under  section  937  of  tiie  Code  of  GMI 
Procedure  to  vacate  such  ex  parte  order,  and  to  strike  the  eroat- 
eomplaint  from  thr  files. 
Idw— Bight  ov  Dibiossal  ov  Action. — ^The  right  of  the  plaintifls  to 
have  the  action  dismissed  and  the  authority  of  the  clerk  to  entei 
the  judgment  of  dismissa]  depend  upon  the  condition  of  the  plead- 
ings at  the  time  of  the  request  for  dismissal,  and  where  a  ero«- 
eomplaint  was  properly  stricken  from  the  files  the  pkdntUfk'  riglrt 
to  dismiss  the  action  was  absolute. 

APPEALS  from  orders  of  the  Superior  Court  of  the  Chj 
and  County  of  San  Franciaco  refusing  to  vacate  a  HiginiiTiyti 
by  plaintiffs,  and  refusing  to  vacate  a  judgment  of  <^iflmi«ffnl^ 
and  from  the  clerk's  judgment  of  dimnissal,  J.  M.  Seawall, 
Judge. 

The  facts  are  stated  in  the  opinion. 

W.  C.  Graves,  and  Geoi^  W.  Chamberlain,  for  AppeDant 

Black  &  Learning,  for  Respondents. 
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HAEBISON,  C— This  action  was  brought  in  1878  by 
GharleB  Alpers  and  Laura  A«  Mowry,  against  eighteen  de- 
fendants, for  the  partition  of  a  tract  of  land  in  San  Fran- 
eiseo.  The  plaintiffs,  in  addition  to  setting  forth  facts  au- 
thorizing a  judgment  for  the  partition  of  the  tract,  alleged 
that  they  had  for  a  long  time  occupied  and  made  improve- 
ments upon  a  particular  lot  within  the  tract,  less  in  extent 
than  that  to  which  they  were  entitled,  and  asked  that  in  the 
partition  that  lot  be  set  off  to  them.  Qeorge  D.  Bliss,  one  of 
the  defendants  named  in  the  action,  demurred  to  the  com- 
plaint, and  on  February  7, 1879,  his  demurrer  was  overruled, 
and  ten  days'  time  given  him  within  which  to  answer.  No 
fuirther  step  appears  to  have  been  taken  in  the  action  by  any 
of  the  parties  thereto  until  March  1, 1901,  when  Bliss  filed  an 
answer  to  the  complaint  in  which  he  denied  that  the  plaintifib 
had  any  interest  in  the  tract  of  land,  and  alleged  that  he  was 
the  owner  in  fee  of  the  specific  parcel  thereof  described  in  the 
complaint.  On  that  day  the  judge  of  the  superior  court,  upon 
the  ex  parte  application  of  Bliss,  made  an  order,  which  was 
filed  with  the  derk,  granting  him  leave  to  file  in  the 
action  a  ''supplemental  and  cross-complaint ''  against  the 
plaintiffisi  Alpers  and  Louisa  Babe  Barroilhet,  and  the  Na- 
tional Fertilizing  Company — the  last  two  not  having  been 
named  as  defendants  in  the  original  complaint — ^and  directing 
that  these  two  be  made  defendants  in  the  action. 

In  the  cross-complaint  thus  filed  Bliss  alleged  that  the 
plaintiffs  had  no  interest  in  the  tract  of  land  described  in  the 
complaint,  and  set  forth  certain  facts  tending  to  show  that  in 
February,  1888,  he  had  become  the  owner  in  fee  of  the  spe- 
cific parcel  of  land  claimed  by  the  plaintiffs,  and  also  alleged 
that  subsequent  to  the  commencement  of  the  action  the  plain- 
tiffisi had  conveyed  all  their  interest  in  the  property  which 
was  the  subject-matter  of  the  action,  and  that  the  same  had 
become  vested  in  Louisa  Babe  Barroilhet,  one  of  the  persons 
made  defendant  in  the  cross-complaint.  He  also  alleged 
that  the  National  Fertilizing  Company,  the  other  defendant^ 
brought  into  the  action  by  the  cross-complaint,  ''claims  some 
interest  in  the  premises  which  if  any  is  subordinate  and 
sabjeet  to''  his  interests.  He  also  alleged  that  the  plaintiffs 
Charles  Alpers  and  Laura  A.  Mowry  were  for  a  long  time  in 
the  wrongful  occupation  of  the  premises,  and  that  the  rents^ 
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issaes,  and  profits  of  the  premises  during  such  oocapation 
were  five  thousand  dollars,  and  that  he  had  suffered  damage 
in  the  sum  of  five  thousand  dollars  by  reason  of  their  with- 
holding the  same.  He  therefore  prayed  judgment  for  the 
possession  of  the  premises,  and  that  he  be  declared  the  owner 
thereof,  and  recover  five  thousand  dollars  for  rents,  issues, 
and  profits  and  five  thousand  dollars  for  damages. 

May  17, 1901,  upon  motion  of  the  plaintiff  Alpers,  the  eourt 
made  and  entered  in  its  minutes  an  order  vacating  and  setting 
aside  the  previous  order  granting  leave  to  file  a  supplemental 
and  cross-complaint,  and  thereafter  the  said  cross-complaint 
was  by  its  order  stricken  from  the  files  of  the  court  After- 
wards, on  the  same  day,  the  plaintiff  Alpers  presented  to  the 
clerk  of  the  court  a  written  request  to  dismiss  the  said  aetion 
on  his  part,  which  was  filed  among  the  papers  in  the  case, 
and  he  also  entered  an  order  to  like  effect  in  the  order-book 
of  the  clerk  of  said  court ;  and  on  May  20th  George  B.  Mowry, 
as  administrator  of  the  estate  of  Laura  A.  Mowry,  who  had 
been  substituted  as  a  plaintiff  in  the  action  in  the  place  and 
stead  of  Laura  A.  Mowry,  the  original  plaintiff,  since  deceased, 
presented  a  written  request  to  the  clerk  of  the  court  to  dis- 
miss the  said  action  upon  his  part,  which  was  filed  among  the 
papers  in  the  case,  and  he  also  entered  an  order  to  like  effect 
in  the  order-book  of  said  clerk.  May  22,  1901,  the  derk  en- 
tered a  judgment  of  dismissal  of  said  action  on  the  part  of 
the  plaintiffs,  in  accordance  with  the  said  requests.  Thereafter 
Bliss  gave  notice  that  he  would  move  the  court  **to  vacate  and 
set  aside  the  purported  dismissal  of  said  action  by  the  plain- 
tiff Alpers  on  the  17th  day  of  May,  1901,  and  also  the  pur- 
ported dismissal  of  said  action  of  the  20th  day  of  May,  1901, 
by  George  B.  Mowry,  as  plaintiff  in  said  action,  as  the  suc- 
cessor of  Laura  A.  Mowry,  one  of  the  original  plaintiflBs,"  and 
would  also  at  the  same  time  move  the  court  to  vacate  and  set 
aside  the  judgment  of  dismissal  entered  in  the  action  May  22, 
1901.  Upon  the  hearing  of  this  motion  the  court  made  and 
entered  in  its  minutes  an  order  denying  the  same.  From  this 
order  and  the  aforesaid  judgment  the  present  appeal  has 
been  taken — ^the  appellant  stating  in  his  notice  of  appeal  that 
he  appeals  ''from  the  order  made  and  entered  in  the  minutes 
of  said  court  on  the  17th  day  of  June,  1901,  denying  the 
motion  of  the  defendant  George  D.  Bliss  to  vacate  and  set 


Digitized  by  VjOOQIC 


Dee.  1901.]  Alpebs  t;.  Bliss.  569 

aside  the  purported  diconissal  of  said  action  by  the  plaintiff 
Oharlee  Alpers  filed  on  the  17th  day  of  May,  1901,  also  from 
the  order  denying  the  motion  of  defendant  George  D.  Bliss 
to  vaeate  and  set  aside  the  purported  dismissal  of  said  action 
on  the  20th  day  of  May,  1901,  also  from  the  order  denying  the 
motion  of  the  defendant  George  D.  Bliss  to  vacate  and  set 
asde  the  judgment  of  dismissal  entered  on  the  22d  day  of 
May,  1901,  and  also  from  the  judgment  of  dismissal  entered 
on  the  said  22d  day  of  May,  1901,  and  from  the  whole 
thereof •" 

L  The  "purported  dismissals'^  of  the  action  by  the  plain- 
tiff Alpers  on  May  17th  and  of  the  plaintiff  Mowry  on  May 
20th  were  merely  written  requests  by  them  to  the  clerk  for  a 
fjigfwiaaftl  of  the  action,  filed  among  the  papers  in  the  case. 
As  they  were  not  orders  of  the  court,  there  could  be  no  appeal 
from  them,  and  they  are  not  subject  to  review  by  an  appellate 
court;  and  being  thus  non-appealable  the  order  of  the  court 
refusing  to  vacate  or  set  them  aside  is  also  non-appealable. 
{Harper  v.  HUdreth,  99  Cal.  265.) 

2.  Neither  is  the  order  denying  the  motion  to  vacate  and 
set  aside  the  judgment  of  dismissal  appealable.  All  of  the 
matters  presented  by  the  appellant  for  consideration  by  the 
court  upon  that  motion  were  a  portion  of  its  own  records  in 
the  action,  and  existed  before  the  order  was  entered.  **It  is 
settled  that  when  a  judgment  or  order  is  itself  appealable,  the 
appeal  must  be  taken  from  such  judgment  or  order,  and  not 
from  a  subsequent  order  refusing  to  set  it  aside. "  {Ooyhinech 
V.  Gayhinech,  80  CaL  409;  Harper  v.  Hildreih,  99  Cal.  265; 
Mantel  V.  Mantel,  135  Cal.  315.) 

3.  There  remains  to  be  considered  the  appeal  from  the 
judgment  Section  956  of  the  Code  of  Civil  Procedure  pro- 
vides that  upon  such  appeal  the  court  may  review  *'any  inter- 
mediate order  or  decision  excepted  to,  which  involves  the 
merits,  or  necessarily  affects  the  judgment,  except  a  dedsion 
or  order  from  which  an  appeal  might  have  been  taken. '*  An 
order  striking  out  a  pleading  necessarily  affects  the  judgment, 
and  under  section  647  of  the  Code  of  Civil  Procedure  is 
deemed  excepted  to  and  under  the  provisions  of  the  above 
aeetion  956  may  be  reviewed  on  an  appeal  from  the  judgment 

The  right  of  the  plaintiffs  to  have  the  action  dismissed,  and 
the  authority  of  the  clerk  to  enter  the  judgment  of  dismissal, 
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depend  upon  the  condition  of  the  pleadings  at  the  time  the 
plaintifb  made  the  request  for  such  dismiasaL  Section  581, 
(aubd.  1)  of  the  Code  of  Civil  Procedure  gives  to  the  plaintiff 
the  absolute  right  to  dismiss  his  action  at  any  time,  ''provided 
a  counterclaim  has  not  been  made,  or  affirmative  relief  sought 
by  the  cross-complaint  or  answer  of  defendant."  {Thompson 
V.  Spraig,  66  Cal.  350.)  At  the  time  the  plaintiffs  made  their 
request  to  the  clerk  the  cross-complaint  had  been  struck  from 
the  files  under  the  order  of  the  court,  and  at  that  time  the 
only  pleading  on  file  in  the  action  on  his  part  was  his  an&wer, 
in  which  he  made  no  demand  for  affirmative  relief.  The  plain- 
tiffii'  right  to  dismiss  the  action  was  therefore  absolute,  if  the 
court  was  authorized  to  make  the  order  striking  the  cross- 
complaint  from  the  files. 

The  provision  of  section  442  of  the  Code  of  Civil  Procedure, 
giving  to  a  defendant  who  may  seek  afSrmative  relief  ''against 
any  party''  the  right  to  file  a  cross-complaint  at  the  same  time 
that  he  files  his  answer,  is  limited  to  cases  in  which  he  seeks 
affirmative  relief  against  a  "party"  to  the  action.  This 
section  does  not  give  him  a  right  to  file  a  cross-complaint  for 
affirmative  relief  against  one  who  is  not  already  a  party  to 
the  action,  or  to  bring  new  or  additional  parties  into  the 
action  by  including  them  in  his  cross-complaint  as  defendants 
thereto.  He  cannot  bring  a  new  party  into  the  action  without 
an  order  of  the  court  therefor. 

Section  889  of  the  Code  of  Civil  Procedure  provides:  "The 
court  may  determine  any  controversy  between  parties  before 
it,  when  it  can  be  done  without  prejudice  to  the  rights  of 
otiiers,  or  by  saving  their  rights ;  but  when  a  complete  deter> 
mination  of  the  controversy  cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  must  then  order  them  to  be 
brought  in,  and  to  that  end  may  order  amended  and  supple- 
mental pleadings,  or  a  cross-complaint  to  be  filed  and  sum- 
mons thereon  to  be  issued  and  served."  This  section  does  not 
give  the  court  power  to  bring  into  the  action  for  determina- 
tion a  controversy  between  a  defendant  and  strangers  to  the 
action  which  is  irrelevant  to  the  action  between  the  parties 
already  before  it,  except  for  the  purpose  of  making  its  deter- 
mination of  the  controversy  between  the  parties  already 
before  it  complete,  and  without  prejudice  to  the  rights  of 
others.    A  defendant  cannot  inject  into  the  action  a  contro- 
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irerqr  between  himself  and  an  outsider,  even  though  it  affects 
the  property  to  which  the  action  relates,  unless  some  party 
already  before  the  court  is  interested  in,  or  will  be  affected 
by.  the  determination  of  such  controversy.  ''The  contro- 
versy" named  in  the  concluding  member  of  the  above-quoted 
sentence  is  ''any  controversy  between  the  parties  before  iV* 
named  in  the  first  clause,  and  includes  a  controversy  pre- 
sented by  a  cross-complaint,  as  well  as  that  presented  by  the 
original  complaint  {Winters  v.  McMillan,  87  Cal.  256;^  Mac- 
kenaie  v.  Hodgkin,  126  Cal.  591.^  See,  also,  East  Riverside 
etc.  Dist.  V.  Holcamb,  126  Cal.  315;  Boskowitz  v.  Thompsany 
144  Cal.  724.)  In  either  case  the  "other  parties''  who  may 
be  brought  in  must  be  persons  whose  presence  is  essential  to 
the  complete  determination  of  a  controversy  between  parties 
who  are  already  before  the  court.  It  is  "to  that  end"  that 
the  court  is  authorized  to  order  a  cross-complaint  to  be  filed, 
and  a  summons  thereon  to  be  issued  and  served.  It  was  evi- 
dently in  view  of  these  principles  that  before  filing  the  cross- 
complaint  herein  the  appellant  obtained  an  order  granting 
him  leave  to  file  it  and  making  the  "other  parties"  therein 
named  defendants  in  the  action.  This  order,  however,  was 
made  upon  the  ex  parte  application  of  the  appellant,  and 
without  any  notice  to  the  plaintiffs,  and  was  not  made  by  the 
court,  but  was  made  by  a  judge  of  the  court  and  filed  with 
the  derk. 

Section  937  of  the  Code  of  Civil  Procedure  provides:  "i^Ji 
order  made  out  of  court  without  notice  to  the  adverse  party 
may  be  vacated  or  modified  without  notice,  by  the  judge  who 
made  it;  or  may  be  vacated  or  modified  on  notice,  in  the 
manner  in  which  other  motions  are  made."  It  may  be  as- 
sumed that  when  plaintiffs  moved  to  vacate  the  order  grant- 
ing leave  to  file  the  cross-complaint  the  judge  made  a  more 
earefnl  examination  of  the  pleadings  than  was  given  when 
the  order  was  made.  Upon  such  examination,  and  finding 
that»  under  its  allegations,  the  interest  of  the  appellant 
in  the  property  described  in  his  cross-complaint  was  not 
aeqaired  by  him  until  more  than  nine  years  after  the  oom- 
mencement  of  the  action ;  that  he  had  neglected  for  more  than 
thirteen  years  thereafter  to  assert  any  right  thereto  as  against 
the  plaintiffs ;  that  after  the  commencement  of  the  action  the 
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plamti£Ei3  had  transferred  all  their  interest  in  the  propeit\ 
and  that  the  same  was  then  vested  in  Mrs.  Barroilhet;  that 
he  did  not  allege  that  the  plaintiffs,  or  either  of  them,  wer<. 
in  possession  of  the  property  described  in  his  cross-complaint, 
or  made  any  claim  thereto;  that  the  right  to  the  possession 
of  the  property  claimed  by  him  is  a  controversy  between  him 
and  Mrs.  Barroilhet,  in  which  no  other  party  to  the  action 
is  shown  to  be  interested;  that  the  only  afi&rmative  relief 
sought  by  him  against  the  plaintiffs,  or  either  of  them,  is  a 
money  judgment  for  the  value  of  the  rents  and  profits  of  the 
property  during  the  period  it  was  in  their  occupancy ;  that,  as 
the  action  is  for  the  partition  of  the  property  described  in 
the  complainti  and  is  not  brought  upon  any  ''contract"  or 
''transaction,''  the  affirmative  relief  thus  sought  does  not 
affect  the  property  to  which  the  action  relates,  and  that 
neither  of  these  ''other  parties"  named  as  defendants  in  the 
cross-complaint  is  a  necessary  party  for  the  complete  deter- 
mination of  this  controversy,  the  court  might  very  reasonably 
conclude  that  the  order  had  been  inadvertently  made,  and 
that  the  plaintiffs  should  have  had  an  opportunity  to  be  heard 
before  it  was  made,  and  therefore  that  it  should  be  vacated. 
If  so,  its  action  in  vacating  the  order  was  authorized  by  virtue 
of  the  above  section  937  of  the  Code  of  Civil  Procedure. 
(Fremont  v.  Merced  Mining  Co,,  9  Cal.  19;  Borland  v. 
Thornton,  12  Cal.  440;  Cobum  v.  Pacific  Lumber  etc.  Co., 
46  Cal.  31;  Wiggin  v.  Superior  Court,  68  Cal.  398.) 

The  motion  was  addressed  to  the  judicial  discretion  of  the 
court,  and  we  cannot  say  that  there  was  any  abuse  of  this 
discretion  in  granting  it.  It  was,  however,  granted  "without 
prejudice,"  thus  leaving  to  the  appellant  the  right  to  renew 
his  application  upon  notice  to  the  persons  entitled  thereto, 
and  upon  the  hearing  of  such  application  to  establish  hii 
right,  if  it  existed,  to  file  a  cross-complaint. 

The  judgment  and  order  should  be  affirmed. 

Cooper,  C^  and  Oray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  jodg* 
mfiot  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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[8.  F.  No.  2968.    Department  Two. — ^December  21,  1904.] 

GEBTRUDE  MEENIN,  Eespondent,  v.  B.  B.  CORY,  Ap- 
pellant. 

DiMTISTB — ^liiALPSAGTIGB — ^PEBMANEMT     INJURY     TO     JaW — SUPPORT    0» 

Ybkdigt — GONTLIOTIKO  CviDENCS. — In  an  action  against  a  dentist 
for  malpraetiee,  where  there  is  no  room  for  doubt  that  the  extrae- 
tion  cf  a  tooth  resulted  in  serious  and  permanent  injury  to  plain- 
tiff's jaw,  and  if  the  jury  believed  the  testimony  of  the  plaintiff 
fhey  eould  not  well  avoid  finding  the  malpractice  averred,  the  ver- 
dict is  suf&eiently  supported,  notwithstanding  there  might  be  differ- 
ent eondusions  from  the  evidence  as  to  whether  the  injury  was 
caused  by  the  eareless  and  unskillful  conduct  of  the  defendant. 

iDu — ^iNSTBCJcnoN — Advigk  not  to  CJonsult  Phtsicun — Aggravation 
ov  Injuries. — Where  there  was  evidence  to  which  it  was  applicable 
the  court  properly  instructed  the  jury  to  the  efifect  that  they  might 
take  into  consideration  on  the  question  of  damagej  the  facts,  if 
found  to  be  true  from  the  evidence,  that  her  jaw  was  carelessly 
and  negligently  injured  by  the  defendant,  that  defendant,  after 
her  jaw  was  injured,  advised  plaintiff  not  to  consult  a  surgeon  or 
seeore  medical  treatment,  that  plaintiff,  relying  upon  such  atlviee, 
delayed  to  consult  a  physician  or  surgeon,  and  that,  by  reason  of 
such  dday,  her  injuries  were  aggravated  and  became  permanent 
and  incurable,  and  affected  her  general  health,  and  rendered  her 
unable  to  work  and  support  herself  as  she  did  before  she  was  in- 
jured by  the  defendant. 

Id* — ^DuTT  o»  Dentist  as  to  Advice. — It  was  the  duty  of  the  dentist, 
though  not  a  physician  or  surgeon,  to  give  proper  advice,  and  he 
should  have  such  knowledge  of  the  very  bone  out  of  which  he  ex- 
tracts a  tooth  as  to  enable  him  to  understand  whether  it  had  been 
80  injured  as  to  require  treatment  beyond  his  skill. 

Id. — Carelessness  ov  Advice — Other  Instructions  Given  as  to  Oarb- 
IiESSNESS. — It  was  not  necessary  to  instruct  the  jury  that  the  advice 
was  carelessly  and  negligently  given,  where  other  instructions 
clearly  informed  the  jury  that  carelessness  or  onskillfulness  must 
have  attended  all  the  acts  of  the  defendant  so  as  to  make  him 
liable. 

Id. — Pleading — ^Willpul  Intent  to  Deceive — Proof — Instruotion  as 
TO  Damages. — ^An  averment  in  the  complaint  that  the  advice  was 
given  with  willful  intent  to  deceive"  is  superfluous,  except  upon 
the  question  of  punitive  damages,  and  the  proof  of  want  of  reason- 
able care  or  skill  was  sufficient  to  maintain  the  action  for  actual 
damages,  without  any  evidence  of  willfulness,  and  the  instruction 
as  given  was  not  erroneous  because  of  sucn  averment. 
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jD^-^'EvrnKSOB — Glxgkino  Jaw< — Where  the  plaintiff  testified  thai  ft 
popping  or  eHekJTig  of  her  jaw  commenoed  immediate^  after 
the  alleged  aets  of  malpraetiee,  rJaiming  that  it  ma  prodneed 
therebfy  although  there  was  evidenee  to  show  that  saeh  eonditkm 
might  be  produced  from  other  causeSi  it  was  proper  to  ezefaido  the 
iffideiiee  of  other  witnesses  that  th^  had  popping  or  elieking  Jaws. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Fresno 
Couuly.   George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  E.  Harris,  W.  D.  Turner,  and  Qoodfellow  ft  Eellfl^  for 
Appellant 

F.  E.  Cook,  A.  P.  Black,  and  Frank  H.  Short,  for  Be- 
■pondent 

MoFABLAND,  J. — ^This  action  was  brought  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  plain- 
tiff by  reason  of  the  malpractice  of  the  defendant  as  a  dentist 
The  jury  returned  a  verdict  in  favor  of  plaintiff  for  two 
thousand  dollars,  and  judgment  was  rendered  for  that 
amount  Defendant  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

We  do  not  see  any  sufficient  ground  for  maintaining  appd- 
lant's  contention  that  the  verdict  was  not  supported  by  the 
evidence.  There  is  no  room  for  doubt  that  the  extraction 
of  one  of  the  plaintiff's  teeth  by  defendant  resulted  in  serious 
and  permanent  injury  to  plaintiff's  jaw;  and  while  the  ques- 
tion whether  or  not  this  injury  was  caused  by  the  eareless  and 
unskillful  conduct  of  defendant  when  extracting  the  tooth  is 
one  about  which  there  might  well  be  different  conclusions 
drawn  from  the  evidence,  still  it  cannot  be  truly  said  that 
there  was  no  material  evidence  supporting  the  conclusion  at 
which  the  jury  arrived  on  that  subject.  If  the  jury  believed 
the  testimony  of  plaintiff,  they  could  not  well  avoid  finding 
the  malpractice  averred. 

The  main  contention  of  appellant  is,  idbat  there  should  be  a 
reversal  on  account  of  an  instruction  (No.  4)  given  the  jury 
at  the  request  of  respondent.  The  facts  out  of  which  this  liti- 
gation arose  commenced  with  an  attempt  of  appellant  on  or 
about  Oetober  15, 1899,  to  extract  a  tooth  from  the  lower  jaw 
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of  respondent  Bespondent  testified,  in  sabstance,  that  while 
appellant  claimed  that  he  had  eztra/sted  the  whole  of  the 
toothy  he  had  in  faet  broken  and  mntilnted  the  same  and  had 
left  part  of  the  root  in  the  jaw;  that  ihe  so  informed  appel- 
lant at  the  time,  bnt  that  he  insisted  that  he  had  taken  it  all 
oat;  that  the  jaw  became  inflamed  and  very  painful;  that 
she  visited  appellant  a  nnmber  of  times  and  complained  to 
him  that  a  part  of  the  root  was  still  in  the  jaw,  but  that  he 
declared  that  this  was  not  so,  and  that  the  inflammation  and 
pain  would  soon  subside;  that  afterwards  appellant  admitted 
that  part  of  the  root  did  so  remain,  and  on  November  10th 
estraeted  the  same,  but  in  doing  so  he  first  carelessly  and 
unakiUfuIly  took  hold  with  his  instrument  of  the  jaw  itself, 
instead  of  the  root,  and,  as  described  by  respondent  in  detail, 
inflicted  grave  and  permanent  injury  to  plaintiff's  jaw;  that 
her  jaw  continued  to  get  worse,  so  that  at  times  it  became 
fixed  and  she  could  not  open  her  mouth;  that  she  frequently 
visited  appellant  and  asked  him  to  treat  it;  that  he  said  there 
was  nothing  serious  the  matter ;  that  she  repeatedly  asked  him 
if  she  should  not  have  her  jaw  examined  and  treated  by  a 
physician  or  surgeon,  and  he  repeatedly  advised  her  not  to  do 
so,  and  that  if  she  did  so  she  would  make  herself  a  laughing- 
stoek;  that  relying  on  such  advice  she  postponed  consulting  a 
physieian  or  surgeon  for  a  long  time,  and  that  when  after- 
wu-ds  she  did  consult  a  physician  and  was  treated  at  a  hos- 
pital it  was  too  late  for  her  to  receive  much  benefit  from  such 
treatment.  In  view  of  this,  and  other  evidence,  the  court  gave 
the  said  instruction  No.  4,  which  is  as  follows:  ''If  you  find 
from  the  evidence  that  defendant  advised  plaintiff  not  to  con- 
sult a  surgeon,  or  secure  medical  treatment,  after  her  jaw 
was  injured  by  defendant,  if  you  find  the  same  was  carelessly 
and  negligently  injured  by  defendant,  and  that  plaintiff  relied 
thereon  and  did  not  consult  a  physician  or  surgeon  for  a  num- 
ber of  weeks  after  such  injury,  and  that  by  reason  of  such 
delay  plaintiff's  injuries  were  aggravated  and  made  worse, 
and  that  it  was  more  difBoult  or  impossible  to  treat  or  cure 
such  injuries  of  plaintifl!,  and  that  thereby  such  injuries  be- 
came and  are  permanent  and  cannot  be  cured,  and  the  same 
has  affected  the  general  health  of  plaintiff,  and  she  has  be- 
come and  18  sick  and  disordered  and  unable  to  work  or  i>er- 
£onn  labor,  or  support  herself  by  her  own  labor  and  work  as 
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she  did  prior  to  such  injuries,  if  yon  find  that  she  did  so  work 
and  support  herself  before  she  was  injured  by  def endant^  then 
I  instruct  you  that  you  may  take  all  such  matters  into  oon- 
sideration  in  fixing  the  damage  incurred  by  plaintiff  by  saeh 
acts." 

It  is  first  contended  that  this  instruction  No.  4  was  erro- 
neous because  it  was  not  the  duty  of  appellant,  being  merely 
a  dentist  and  not  a  general  physician  or  surgeon,  to  give  the 
kind  of  advice  asked  by  respondent  We  do  not  think  that 
this  contention  is  maintainable.  While  a  dentist  may  be 
qualified  for  his  profession  without  being  learned  in  the  gen- 
eral science  of  therapeutics,  he  certainly  should  have  such 
knowledge  of  the  veiy  bone  out  of  which  he  extracts  a  tooth 
as  to  enable  him  to  understand  whether  it  had  been  so  injured 
as  to  require  treatment  beyond  his  skill.  It  was  also  con- 
tended that  the  instruction  is  erroneous  because  it  does  not 
expressly  state  that  the  advice  was  carelessly  or  onskillfnlly 
given.  But,  in  the  first  place,  the  court  in  other  parts  of  its 
charge,  both  at  the  request  of  appellant  and  on  its  own  motion, 
fully  and  in  various  forms  instructed  the  jury  that  even  if 
respondent's  injuries  resulted  from  the  acts  of  appellant,  still 
respondent  could  not  recover  unless  such  acts  were  carelessly 
or  unskillfully  done.  For  instance,  the  jury  were  instructed 
'' Should  the  evidence  fail  to  show  that  defendant  did  not 
exercise  ordinary  skill,  care,  and  prudence  in  the  work  which 
he  did  for  plaintiff  then  you  must  find  a  verdict  for  the  de- 
fendant"; also,  ''You  should  also  bear  in  mind  that  the  oon- 
tention  of  plaintiff  that  there  was  a  lack  of  skill  or  care  on 
the  part  of  defendant  is  a  fact  which  the  law  requires  the 
plaintiff  to  prove,  by  a  preponderance  of  the  evidence,  the 
same  as  any  other  fact  or  facts  in  the  case,  and  the  jury  would 
not  be  justified  in  finding  this  as  a  fact  upon  mere  surmises  or 
assumptions" ;  also,  ''If  the  plaintiff  sought  the  services,  care, 
and  skill  of  the  defendant  for  dental  work,  and  the  defendant 
accepted  her  employment  to  do  such  work,  the  law  only  re- 
quired of  him  the  possession  of  such  skill  and  learning  in  his 
profession  and  only  requires  of  him  in  the  performance  ol 
his  work  such  ordinary  care  and  skill  as  is  ordinarily  pos- 
sessed by  a  person  following  such  profession,  and  if  you  find 
from  the  evidence  in  this  case  that  the  defendant  at  the  time 
he  performed  services  for  the  plaintiff  did  poasess  skill  and 
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learning,  and  that  in  his  services  rendered  to  the  plaintiff,  in 
all  the  work  performed  for  her  by  him,  he  exercised  that  skill 
and  care  and  good  judgment,  then  you  must  find  a  verdict  for 
the  defendant,  even  if  you  should  also  find  from  the  evidence 
that  the  plaintiff  suffered  injuries  and  pain  after  such  ser- 
vices were  performed  for  her,  even  if  caused  by  the  work  of 
the  defendant."  These  instructions  clearly  informed  the  jury 
that  carelessness  or  unskiUfulness  must  have  attended  all  the 
alleged  acts  of  appellant,  in  order  to  make  him  liable,  and 
there  was  no  necessity  of  repeating  them  at  every  part  of  the 
instructions.  Moreover,  if  the  facts  stated  showed  malprac- 
tice, the  use  of  adjectives  or  adverbs  to  expressly  characterize 
such  malpractice  as  careless  and  unskillful  would  add  nothing 
to  the  statement.  It  is  contended  also  that  the  instruction  waa 
erroneous  because  it  is  averred  in  the  complaint  that  the  con- 
duct of  defendant  referred  to  in  the  instruction  was  willful 
and  intended  to  deceive,  while  the  instruction  does  not  include 
the  element  of  willfulness,  etc. ;  but  this  averment  of  willful- 
ness was  superfluous  unless  respondent  had  claimed  punitive 
damages,  and  the  proof  of  want  of  reasonable  care  or  skill 
was  sufficient  to  maintain  the  action  without  any  evidence  of 
the  willfulness. 

After  the  alleged  acts  of  malpractice  respondent  had  a 
**popping"  or  **clicking''  of  the  jaw — a  disagreeable  sound 
made  by  the  movement  of  the  jaw.  Respondent  testified  that 
this  clicking  commenced  immediately  after  the  alleged  acts  of 
appellant — claiming  that  it  was  produced  by  said  acts.  Ap- 
pellant offered  to  call  several  witnesses  to  testify  that  each  of 
them  had  a  clicking  jaw ;  the  court  sustained  an  objection  to 
the  proposed  testimony;  and  it  is  contended  that  this  ruling 
was  prejudicial  error.  We  do  not  think  that  this  contention 
is  maintainable.  In  addition  to  the  general  objection  to  the 
introduction  of  special  instances  of  this  kind  and  the  remote- 
ness of  the  proposed  testimony,  its  purpose  could  only  have 
been  to  show  that  a  number  of  persons  had  this  peculiar  con- 
dition of  the  jaw  which  had  not  been  produced  by  the  cause 
to  which  respondent  attributed  her  condition.  But  it  was 
abundantly  shown  by  the  evidence  that  this  condition  may 
be  produced  by  various  causes,  and  there  was  no  claim  or 
pretense  by  respondent  that  it  could  be  produced  only  by  a 
dental  operation.  We  think,  therefore,  that  the  court  pn^ 
CXLV.    C»L— 37 
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erly  refused  to  have  its  time  taken  up  by  listening  to  the 
sound  of  a  lot  of  clicking  jaws;  for  such  a  spectacle  would 
have  added  nothing  to  the  elucidation  of  any  real  points  at 
issue  in  the  case. 

The  two  contentions  above  noticed  are  the  ones  mainly  re- 
lied on.  We  see  nothing  in  any  of  the  other  points  made  for 
a  reversal  which  calls  for  special  notice,  and  it  is  sufficient  to 
say  that,  in  our  opinion,  no  one  of  them  is  tenable. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[8.  F.  No.  3373.    Department  One. — ^Deeember  24,  1904.] 

FRANCIS  H.  PAGE  (A.  W.  JOHNSON,  Executor,  Substi- 
tuted), Appellant,  v.  W.  W.  CHASB  COMPANY,  Be- 

spondent. 

FOBXCLOSUBE  OF  STREET  ASSESSMENT-— AbsENCB  OF  NOTICS  OF  LlB  PEN- 
DENS— ^PUBGHASSB  iTENDENTE  LiTB  NOT  CSONGLUDBD. — Seetion  409  ot 

the  Code  of  Ciyil  Procedure,  as  to  the  filing  of  notiee  of  Kt  pendens, 
applies  to  an  action  to  foreclose  the  lien  of  a  street  asseasment, 
and  in  the  absence  of  such  filing  there  is  no  constructive  notice  of 
its  pendency,  and  a  purchaser  who  took  title  from  the  defendant 
pending  such  action,  without  actual  notice  of  its  pendencj,  and 
who  was  not  a  party  to  the  judgment  foreclosing  the  lien,  is  not 
bound  thereby. 

Id. — Proceeding  not  in  Bem. — ^Upon  the  foreclosure  of  a  street  assess 
ment  the  land  is  not  a  party,  and  it  is  not  a  proceeding  in  rem, 
except  in  the  sense  that  the  amount  of  the  lien  can  be  eoUeeted 
only  out  of  the  amount  of  the  property  involved  in  the  action. 
The  judgment  for  the  sale  of  the  property  is  not  binding  upon  the 
world,  and  can  only  %fFect  the  interest  of  an  owner  made  a  party  to 
the  action  or  affected  with  notice  thereof. 

Xt> — Conclusiveness  ov  Judgment— Construction  of  Codb— Nonoa 
OF  Pendency  of  Action. — The  provision  in  subdivision  2  of  seetion 
1908  of  the  Code  of  Civil  Procedure,  that  a  judgment  is  eonehuive 
with  respect  to  the  matter  directly  adjudged  between  the  parties 
and  their  successors  in  interest  by  title  subsequent  to  the  eom- 
mencement  of  the  action,  is  by  the  concluding  clause  of  the  i 
applicable  only  to  those  cases  where  the  parties  have  had  ''i 
actual  or  constructivo  of  the  pendency  of  the  action." 
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JsK — Etfect  or  DiBiassAif— FiNDme  ahd  Judgicent  against  Ysmdoii— 
PuBCHASER  KOT  BouND. — When  the  ptirehaser  was  seired  with 
smnmona  under  a  fictitiouB  name,  after  he  had  obtained  title  pen- 
dente Ute,  without  prior  notiee  actual  or  oonstructive  of  the 
pendenej  of  the  action,  hy  the  dismissal  of  the  action  as  to  the 
defendants  sued  by  fictitious  names  the  purchaser  ceased  to  be  a 
party  to  the  suit,  and  where  a  finding  and  judgpnent  were  thereafter 
had  against  the  former  owner,  adjudging  her  to  be  the  sole  owner 
of  the  land  inyolved,  the  effect  of  the  proceeding  is  the  same  as  if 
the  action  had  been  originally  brought  against  her  alone,  and  the 
purchaser  is  not  bound  by  such  finding  and  judgment. 

ISK — Statute  or  Limitations  —  Ck)NTiNX7ANGS  or  Lien  —  Dischabge 
AGAINST  Pubohaseb. — The  lien  of  a  street  assessment  continues 
for  two  years  only,  and  where  the  purchaser  took  title  without 
notice  actual  or  constructive  of  the  commencement  of  the  action, 
and  after  the  lapse  of  two  years  from  the  date  of  the  lien,  he  took 
the  title  discharged  from  the  lien. 

Id^ — ^Purchase  or  Land  Subject  to  Lien  of  Street  Assessment — 
Inappucablb  Bulb— Absence  or  Personal  Liability. — The  title 
of  the  purchaser  U  not  affected  by  the  judgment  foreclosing  the 
street  assessment  against  the  vendor  by  reason  of  a  provision  in 
the  convdyance  that  it  was  ''subject  to  any  existing  lien  for  street- 
woric."  The  rule  as  to  the  assumption  of  a  mortgage  or  lien  by  a 
purchaser  does  not  apply  where  the  vendor  has  no  personal  liability. 
There  is  no  personal  liability  for  a  street  assessment,  and  there 
can  be  no  deficiency  judgment  in  an  action  for  its  foreclosure. 
Such  provision  created  no  personal  liability  for  the  amount  of  the  as- 
sessment. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial  Frank 
J.  Mnrasky,  Judge. 

The  facts  are  stated  in  the  opinion. 

Enight  &  Heggerty,  and  William  M.  Madden,  for  Appel- 
lant 

J.  C.  Bates,  for  Bespondent. 

HABBISON,  C— Action  to  quiet  title. 

At  the  trial  of  the  cause  it  was  shown  on  behalf  of  the 
plaintiff  that  Rosalie  M.  Schwarze  became  vested  with  the 
title  to  the  land  in  question  on  April  20,  1867,  and  that  on 
March  19,  1900,  she  conveyed  it  to  the  plaintiff  by  a  convey- 
ance which  was  recorded  in  the  office  of  the  county  recorder 
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on  April  2, 1900.  The  habendum  clause  of  the  deed  eontaios 
the  following:  '' subject  to  any  existing  liens  for  street-work.*' 
In  its  answer  to  the  complaint,  the  defendant  alleged  that  on 
October  26,  1900,  the  superior  court  of  San  Francisco,  in  an 
action  upon  a  street  assessment,  wherein  it  was  plaintiff  and 
Bosalie  M.  Schwarze  was  defendant,  had  rendered  judgment 
that  certain  money  was  due  to  it  and  was  a  lien  upon  the  said 
land,  and  directed  a  sale  thereof  for  the  satisfaction  of  the 
lien,  and  that  the  said  judgment  was  still  in  full  forca  At 
the  trial  herein  the  defendant  offered  in  evidence  the  jndg- 
ment-roll  in  that  action,  from  which  it  appeared  that  the 
action  was  commenced  by  it  May  25,  1899,  for  the  foreclosure 
of  a  street  assessment  against  the  land,  and  that  Bosalie  M. 
Schwarze,  John  Doe,  and  Robert  Boe  were  named  as  defend- 
ants therein;  that  on  October  2,  1900,  Bosalie  M.  Schwarze 
filed  an  answer  to  the  complaint  therein,  in  which  she  dis- 
claimed any  interest  in  the  land  and  set  forth  that  she  had 
conveyed  the  same  to  the  plaintiff  herein  on  March  20,  1900, 
and  that  her  said  conveyance  was  recorded  April  2,  1900,  in 
the  office  of  the  county  recorder;  that  the  action  was  brought 
on  for  trial  October  26, 1900,  and  that  the  court  then  ordered 
the  defendants  sued  by  the  fictitious  names  of  John  Doe  and 
Bichard  Boe  dismissed  therefrom,  and  gave  judgment,  which 
was  duly  entered  of  record,  declaring  a  certain  amount  of 
money  to  be  a  lien  against  the  said  land,  and  directing  its  sale 
for  the  satisfaction  thereof;  that  on  September  18,  1900, 
prior  to  the  filing  of  an  answer  of  said  Bosalie,  the  plaintiff 
herein  was  served  with  a  copy  of  summons  and  complaint  in 
said  suit,  as  and  for  John  Doe,  named  as  one  of  the  defend- 
ants therein ;  that  on  November  13,  1900,  he  filed  a  demurrer 
to  said  complaint,  which  was  sustained  by  the  court  on  Novem- 
ber 16th;  that  notice  thereof  was  on  the  same  day  served  on 
the  plaintiff  therein;  that  said  plaintiff  failed  to  amend  his 
complaint,  and  that  on  November  30,  1900,  the  court  gave  its 
judgment,  which  was  duly  entered  of  record,  by  which  it  dis- 
missed the  action  as  to  the  plaintiff  herein.  The  plaintiff  then 
testified  that  he  had  no  knowledge  of  the  pendency  of  that 
action  until  the  service  of  the  summons  and  complaint  therein 
upon  him  as  John  Doe,  on  September  18,  1900.  The  defend- 
ant herein  did  not  allege  in  its  answer,  nor  was  it  shown  at  the 
trial,  that  a  notice  of  lis  pendens  was  filed  in  the  recorder's 
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office  at  the  time  the  action  against  Schwarze  was  commenced, 
or  at  any  time  thereafter.  The  street  assessment  upon  which 
the  action  was  brought  is  shown  by  said  complaint  to  have 
become  a  lien  upon  the  land  May  25, 1897,  that  being  the  date 
ai>on  which  it  is  alleged  that  the  warrant  and  assessment  were 
recorded  by  the  superintendent  of  streets.  Upon  the  fore- 
going facts  judgment  was  rendered  in  favor  of  plaintiff,  and 
thereafter,  upon  motion  of  the  defendant,  the  court  granted  a 
new  trial.    From  this  order  the  plaintiff  has  appealed. 

It  does  not  appear  upon  what  ground  the  court  made  the 
order  appealed  from.  In  its  notice  of  intention  to  move  for  a 
new  trial  the  defendant  stated  as  grounds  therefor  insuffi- 
ciency of  the  evidence  to  justify  the  decision,  and  errors  of 
law  occurring  at  the  trial;  but  it  is  not  claimed  that  there 
was  any  conflict  in  the  evidence  upon  any  probative  fact  in 
the  case,  or  that  the  existence  of  such  fact  depended  upon  the 
weight  which  the  court  might  give  to  testimony  thereon. 

The  question  to  which  counsel  have  directed  the  attention 
of  the  court  in  their  briefs  upon  this  appeal,  and  which  under- 
lies the  respective  rights  of  the  parties  to  the  action,  is  the 
effect  of  the  judgment  in  the  street-assessment  suit  upon  the 
title  acqiured  by  the  plaintiff  from  Mrs.  Schwarze.  If  he  took 
the  title  from  her  in  subordination  to  the  judgment  to  be 
thereafter  rendered  in  that  action,  the  defendant's  right  to 
the  land  is  superior  to  his.  On  the  other  hand,  if  the  title 
then  taken  by  him  would  not  be  affected  by  that  judgment,  it 
ifl  superior  to  that  of  the  defendant. 

1.  The  rule  of  the  common  law  that  a  purchaser  pendente 
Ute  of  the  subject  of  the  controversy  took  as  a  volunteer  or 
intruder  and  in  subordination  to  the  judgment  thereafter 
rendered  in  the  action  is  not  in  force  in  this  state.  In  lieu 
thereof,  section  409  of  the  Code  of  Civil  Procedure  authorizes 
the  plaintiff  in  any  action  affecting  the  title  to  real  properly 
to  file  in  the  office  of  the  county  recorder  of  the  counly  in 
which  the  property  is  situated  a  notice  of  the  pendency  of  the 
action,  and  declares  that  ''From  the  time  of  filing  such  notice 
for  record  only  shall  a  purchaser  or  encumbrancer  of  the 
property  affected  thereby  be  deemed  to  have  constructive 
notice  of  the  pendency  of  the  action."  *'The  general  rule 
is,  that  one  not  a  party  to  a  suit  is  not  affected  by  the  judg- 
ment; the  exception  at  common  law  is,  that  a  pendente  lite 
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purchaser,  though  not  a  party,  was  so  affected;  the  qnalifi- 
cation  of  the  doctrine  made  by  our  statute  is,  that  such  pur- 
chaser is  not  affected  unless  notice  of  such  Us  pendens  be  filed 
with  the  recorder/'     (Richardson  v.  White,  18  CaL  103.) 

The  proposition  of  the  respondent  that  this  section  is  not 
applicable  to  an  action  for  the  foreclosure  of  the  lien  of  a 
street  assessment  must  be  overruled.  No  authority  is  cited  in 
support  of  the  proposition  and  such  action  is  as  folly  included 
within  the  terms  of  the  section  as  in  an  action  for  the  fore- 
closure of  a  mortgage  or  of  any  other  lien.  (See  McDonald 
y.  McCoy,  121  CaL  55.)  The  decision  in  Beeve  v.  Kennedy, 
43  CaL  643,  cited  by  the  respondent  was  made  by  virtue  of 
an  express  provision  in  the  statute  under  which  the  proceed- 
ings involved  in  that  action  were  had,  that  the  lien  of  the 
tax  should  not  be  removed  until  the  taxes  were  paid  or  the 
property  had  absolutely  vested  in  a  purchaser  under  a  sale 
for  the  taxes,  and  the  court  held  that  ''the  precise  object  of 
these  provisions  was  to  subordinate  to  the  lien  of  the  judg- 
ment all  rights  acquired  by  purchasers  intermediate  the 
assessment  and  the  rendition  of  the  judgment''  The  pro- 
vision in  section  1908  (subd.  2)  of  the  Code  of  Civil  Proce- 
dure, that  a  judgment  is  conclusive  with  respect  to  the  matter 
directly  adjudged  between  the  parties  and  their  successors  in 
interest  by  title  subsequent  to  the  commencement  of  the 
action,  is  by  the  concluding  clause  of  the  section  applicable 
only  to  those  cases  where  the  parties  have  had  ''notice  actual 
or  constructive  of  the  pendency  of  the  action."  In  Wood  v. 
Jordan,  125  Cal.  261,  and  in  Crane  v.  Cummings,  137  Cal. 
201,  cited  by  the  respondent,  the  grantors  in  the  deeds  there 
discussed  were  named  as  defendants  in  the  street-assessment 
suits  and  were  served  with  the  summons  therein,  and  the  oon- 
veyances  were  not  made  by  them  imtil  after  judgment  had 
been  entered  against  them.  In  Roman  CcUholic  Archbishop 
V.  Shipman,  69  Cal.  586,  the  plaintiff  alleged  that  as  he  was 
not  named  as  a  party  to  the  street-assessment  suit  he  was  not 
bound  by  the  judgment  therein ;  and  all  that  the  court  decided 
was,  that  under  the  allegations  of  his  complaint  he  had  not 
shown  any  equitable  ground  for  restraining  the  enforcement 
of  the  judgment  against  the  parties  against  whom  it  had  been 
rendered. 

2.  An  action  for  the  foreclosure  of  the  lien  of  a  street 
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aflBessment  is  not  a  proceeding  in  rem,  as  contended  by  the 
roapondenty  except  in  the  sense  that  the  amount  of  the  lien 
can  be  coUected  only  out  of  the  amount  of  the  property  in- 
fohred  in  the  action.  It  is  not  a  proceeding  wherein  a  judg- 
ment for  the  sale  of  the  property  will  bind  the  entire  worlds 
or  affect  the  interest  therein  of  any  owner  except  those  who 
are  made  parties  defendant  in  the  action.  Thei^  can  be  no 
proceeding  in  rem  except  it  be  authorized  by  statute,  and  in 
saeh  a  proceeding  the  res  which  is  to  be  affected  thereby  is 
the  defendant,  and  must  be  brought  before  the  court  either 
hj  aeizore  or  by  publication  of  notice.  Unless  notice  of  the 
proceedings  is  in  some  form  given  to  the  owner  of  the  res  and 
an  opportunity  afforded  him  to  defend  the  same,  a  judgment 
for  its  sale  would  have  the  effect  to  deprive  him  of  his  prop- 
erty without  due  process  of  law.  The  lien  of  a  street  assess- 
ment— like  any  other  tax — ^is  to  be  enforced  only  in  the  mode 
and  to  the  extent  authorized  by  the  legislature.  {SeeBoskamtz 
V.  Thompson,  144  Cal.  724.)  In  this  state  the  legislature 
has  authorized  its  enforcement  by  means  of  a  suit  in  equity 
against  the  ''owner"  of  the  land;  and  in  section  16  of  the 
Street  Improvement  Act  (Stats.  1885,  p.  159)  the  ''owner" 
is  darned  to  be,  for  the  purposes  of  that  act,  the  person  own- 
ing the  fee,  or  in  whom  appears  the  legal  title  to  the  land  try 
deeds  recorded  in  the  county  recorder's  office  of  the  county. 
There  is  no  provision  that  the  land  shall  be  made  the  defend- 
ant in  such  action,  or  that  service  of  process  shall  be  made 
upon  it  as  was  provided  by  the  statute  involved  in  Mayo  v. 
Ah  Loy,  82  Cal.  477,^  and  other  cases  cited  in  Crdll  v.  Poso 
Irrigation  District,  87  Cal.  148,  invoked  by  the  respondent 
upon  this  point.  Under  section  8  of  the  act  (Stats.  1889,  p. 
166),  if  the  name  of  the  owner  is  unknown  to  the  superintend- 
ent of  streets,  the  owner  is  to  be  designated  in  the  assessment 
as  "unknown,"  but  it  would  not  be  contended  that  the  con- 
tractor could  select  any  person  he  might  choose  as  the  defend- 
ant in  his  action  and  bind  the  land  by  the  judgment  therein, 
as  against  its  actual  owner  as  defined  in  section  16. 

8.  The  finding  and  judgment  of  the  court  in  the  street- 
assessment  suit  that  Mrs.  Schwarze  was  the  sole  owner  of  the 
land  involved  therein  at  the  time  of  commencing  the  action, 
and  at  all  times  mentioned  in  the  complaint  therein,  is  not 
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conclusive  upon  the  plaintiff  herein.  He  was  not  named  as  a 
party  to  that  action,  and  although  he  was  served  with  the 
summons  and  complaint  therein  as  John  Doe,  named  as  a 
fictitious  defendant,  he  was  dismissed  from  the  action  before 
the  judgment  was  rendered.  After  he  had  been  served  with 
process  in  the  suit,  the  plaintiff  therein  was  informed  by  the 
answer  filed  by  Mrs.  Schwarze  that  he  had  succeeded  to  her 
interest  in  the  land  many  months  prior  thereto,  and  if  he 
had  remained  a  party  defendant  and  judgment  had  been 
rendered  against  him,  his  interest  in  the  land  so  derived 
would  have  been  bound  by  the  judgment ;  but  instead  thereof 
the  plaintiff  caused  him  to  be  dismissed  from  the  action  and 
took  judgment  against  Mrs.  Schwarze  alone.  The  effect  of 
this  proceeding  was  the  same  as  if  the  action  had  been  origi- 
nally brought  against  her  alone.  It  is  unnecessary  to  deter- 
mine whether  it  was  competent  for  the  court,  after  such  dis- 
missal, to  take  any  action  upon  the  demurrer  which  he  had 
previously  filed,  or  whether  its  action  in  sustaining  his  de- 
murrer or  its  judgment  dismissing  the  action  against  him  is 
entitled  to  any  consideration.  In  either  case,  whether  by 
reason  of  his  previous  dismissal  from  the  case  or  by  reason 
of  the  dismissal  of  the  action  as  against  him,  he  ceased  to  be 
a  party  to  the  suit — and  is  not  bound  by  the  judgment  therein. 
There  was  therefore  no  constructive  notice  to  the  plaintiff  of 
the  street-assessment  suit  at  the  time  he  purchased  the  land 
and  took  the  conveyance  from  Mrs.  Schwarze;  and  as  he  testi- 
fied at  the  trial  that  he  had  no  knowledge  of  the  pendency  of 
the  suit  until  he  was  served  with  the  summons  and  complaint 
therein  in  September, — ^nearly  six  months  after  receiving  the 
oonveyanoe, — ^he  is  to  be  regarded  as  an  innocent  purchaser, 
and  it  must  be  held  that  the  title  then  acquired  by  him  is  not 
affected  by  the  judgment  therein  against  Mrs.  Schwarze. 

4.  The  assessment  upon  which  the  action  was  brought  be- 
came a  lien  upon  the  land  May  25,  1897,  and  by  section  9  of 
the  Street  Improvement  Act  this  lien  continued  for  two  years. 
At  the  time  the  plaintiff  herein  purchased  the  land  from  Mrs. 
Sehwarze  more  than  two  years  had  elapsed  since  the  date  of 
the  lien,  and  he  therefore  took  the  title  discharged  therefrom. 

The  contention  of  the  respondents  that  because  the  action 
upon  the  assessment  was  commenced  within  the  two  years  the 
lien  continued  as  against  the  appellant  cannot  be  maintained. 
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Randolph  v.  Bayue,  44  Cal.  367,  and  the  cases  following  it, 
dted  by  defendant,  do  not  support  this  proposition.  All  that 
was  decided  in  those  cases  is,  that,  as  against  the  defendants 
in  the  action,  the  lien  does  not  expire  during  the  pendency  of 
the  action  if  it  is  oonnnenced  within  the  life  of  the  lien.  As 
in  the  case  of  any  other  lien,  the  commencement  of  an  action 
for  its  foreclosure  suspends  the  running  of  the  statute  of 
limitations  in  favor  of  the  defendants  in  the  action;  but  it 
continues  to  run  so  far  as  others  are  concerned. 

5.  The  title  of  the  plaintiff  is  not  affected  by  the  judgment 
against  Mrs.  Schwarze  by  reason  of  the  provision  in  her 
conveyance  to  him — **  subject  to  any  existing  lien  for  street- 
work."  The  evident  purpose  of  this  clause  in  her  convey- 
ance was  to  relieve  her  from  any  liability  by  reason  of  the 
implied  covenant  against  encumbrances.  The  principle  which 
renders  a  clause  in  the  conveyance  of  land  whereby  the 
grantee  assumed  the  payment  of  an  existing  mortgage  or  other 
lien  thereon  available  to  the  holder  of  the  lien  is,  that  he 
thereby  takes  the  place  of  his  grantor  in  reference  to  the 
obligation  secured  by  the  land,  and  creates  an  equity  in  favor 
of  the  mortgagee  by  which  the  latter  may  enforce  the  obliga- 
tion against  him  to  the  same  extent  that  he  can  enforce  it  as 
against  his  grantor.  {Hopkins  v.  Warner,  109  Cal.  133.)  The 
obligation  thus  assumed  by  him  is,  however,  only  such  obliga- 
tion as  exists  against  his  grantor,  and  is  simply  an  agreement 
for  his  indemnity.  {Biddd  v.  Brizzolara,  64  Cal.  354.)  It 
can  be  enforced  only  by  foreclosure,  and  is  limited  to  the 
amount  for  which  a  deficiency  judgment  can  be  docketed  after 
the  sale  of  the  mortgaged  premises.  {Roberts  v.  Pitzallen, 
120  CaL  482.)  If  there  is  no  personal  liability  on  the  part 
of  his  grantor,  there  can  be  no  deficiency  judgment  rendered, 
and  consequently  the  rule  has  no  application.  {Ward  v. 
De  Oca,  120  Cal.  102.)  As  there  is  no  personal  liability  for  a 
street  assessment  there  can  be  no  deficiency  judgment  in  an 
action  for  its  foreclosure.  Moreover,  the  language  of  the 
aforesaid  dause  in  the  conveyance  to  the  plaintiff  is  not  such 
as  would  render  him  personally  liable  for  the  amount  of  the 
assessment.     (Jones  on  Mortgages,  sec.  748.) 

We  advise  that  the  order  granting  a  new  trial  be  reversed. 

Cooper,  C,  and  Gray,  C,  concurred. 
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For  the  reaaons  given  in  the  foregoing  opinion  the  order 
granting  a  new  trial  is  reversed. 

Van  Dyke,  J.,  Shaw,  J*,  Angellottiy  J. 

Heazing  in  Bank  denied. 


[8.  F.  No.  8918.    Department  Two.— Deeember  U,  1904.] 

MAEIN    COUNTT   WATEB    COMPANY,    Appellant^    v. 
COUNTY  OP  MABTN,  Eespondent 

BaamnT  Doicinr— OoiinncHAnoN  ov  Boad  om  Lahm  Owm  vr 
Water  CtoMPAinr— Mou  NxcisaiBT  Pubuo  Usb.— A  water  oom- 
panj  engaged  in  the  pnblie  lue  of  suppljing  pure  and  fresh  water 
to  the  inhabitants  of  a  eonntj,  and  which  has  the  title  to  lands  snb- 
jeet  to  the  easement  of  a  pnblie  road  thereon,  may,  nnder  snbdivi- 
■Ion  8  of  section  1240  of  the  Code  of  OiTil  Procednre,  maintain 
a  proceeding  in  eminent  domain  against  the  wtmty  to  condemn  part 
of  such  road  for  the  constmetion  and  maintenance  of  a  dam  and 
reservoir  thereon,  where  it  appears  that  sneh  nse  thereof  is  a  more 
necessazy  pnblie  nse  than  that  of  the  road  to  which  it  had  been 
alreadj  appropriated. 

APPEAL  from  a  judgment  of  the  Superior  Court  jt  Marin 
County.    Thomas  J.  Lennon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Jesse  W.  Lilienthal,  and  E.  B.  Martinelli,  for  Appellant 

Thomas  P.  Boyd,  and  James  Alva  Watt,  for  Respondent 

McFABLANDy  J. — ^A  demurrer  of  defendant  county  of 
Marin  to  the  complaint  for  want  of  jurisdietion,  and  an 
insufficiency  of  stated  facts  to  constitute  a  cause  of  action, 
was  sustained  without  leave  to  amend,  and  judgment  rendered 
for  said  defendants.  From  this  judgment  plaintiff  appeals. 
The  material  averments  of  the  complaint,  which  presents  a 
proceeding  in  eminent  domain,  are  that  the  plaintiff  is  a 
corporation  engaged  in  the  business  of  supplying  the  inhabi- 
tants  of  Marin  County  with  pure  and  fresh  water;  that  de- 
fendant county  of  Marin  is  a  body  corporate  and  a  political 
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division  of  the  state ;  that  in  order  that  plaintiff  may  exereise 
its  public  use  of  supplying  water  as  aforesaid  it  is  necessary 
for  it  to  construct  and  maintain  a  dam  and  reservoir  at  a 
certain  point,  and  to  take  certain  described  properly  for  the 
purpose  of  flooding  and  permanently  covering  the  same  with 
water  by  means  of  said  dam  and  reservoir.  It  is  further 
averred  that  the  title  in  fee  to  said  premises  is  in  plaintiff, 
but  that  they  are  '^  subject  to  an  easement  in  favor  of  defend- 
ant oounty  of  Marin  for  the  uses  of  a  highway,  and  that  the 
premises  sought  to  be  taken  herein  are  a  part  of  the  highway 
or  road  sometimes  called  the  Fairfax  and  Bolinas  Bay  road." 
It  is  further  averred  that  the  public  use  for  which  the  prop* 
arty  is  sought  to  be  taken  ''is  a  more  necessary  public  use  than 
that  to  which  it  is  now  appropriated,"  for  certain  reasons 
stated.  And  it  is  further  averred  that  defendant  county  of 
Marin  has  refused  to  vacate  the  part  of  the  road  sought  to  be 
taken,  or  to  fix  any  terms  upon  which  it  will  consent  to  permit 
plaintiff  to  acquire  or  have  the  use  thereof.  The  prayer  is, 
that  it  may  be  adjudged  that  plaintiff  have  the  right  to  take 
and  hold  the  said  premises  for  the  alleged  public  use,  upon 
^  making  compensation  to  be  ascertained,  etc. 

The  question  presented  is  an  important  one,  and  we  do  not 
know  of  any  former  decision  of  this  court  in  which  it  has 
arisen  or  been  determined.  After  a  full  consideration  of  the 
subject,  we  have  reached  the  conclusion  that  the  plaintiff  has 
the  right  to  the  judgment  of  condemnation  prayed  for,  if  it 
can  prove  the  averments  of  the  complaint;  and  tiiat  therefore 
the  demurrer  was  improperly  sustained. 

It  may  be  conceded  that  the  right  of  a  person,  natural  or 
artificial,  to  exercise  the  power  of  eminent  domain  must  be 
found  in  some  statutory  provision.  The  two  provisions  of 
law  which  are  mainly  important  here  are  section  1237  and  the 
first  three  subdivisions  of  section  1240  of  the  Code  of  Civil 
Procedure.  Section  1237  is  as  follows:  ''Eminent  domain  is 
the  right  of  the  people  or  government  to  take  private  property 
for  public  use.  This  right  may  be  exercised  in  the  manner 
provided  in  this  title.''  It  is  contended  by  respondent  that 
this  definition  of  eminent  domain  confines  it  to  private  prop* 
erty;  that  this  definition  attaches  to  and  qualifies  all  subse- 
quent provisions;  and  that  the  property  sought  to  be  taken  in 
the  case  at  bar  is  not  private  property,  and  therefore  not 
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within  the  reach  of  the  power  of  eminent  domain.  But 
tion  1240,  to  and  including  sabdivision  3,  is  as  follows:  ''The 
private  property  which  may  be  taken  under  this  title  indndes: 
1.  All  real  property  belonging  to  any  person;  2.  Lands  be- 
longing to  this  state,  ...  or  to  any  county,  incorporated  eity, 
or  city  and  county,  village  or  town,  not  appropriated  to  some 
public  use;  3.  Property  appropriated  to  public  use;  but  such 
property  shall  not  be  taken  unless  for  a  more  necessary  public 
use  than  that  to  which  it  has  been  already  appropriated." 
These  provisions  of  section  1240  describe  and  enumerate  the 
kinds  of  property  which,  for  the  purpose  of  the  exercise  of 
eminent  domain,  shall  be  deemed  to  be  private  property,  and 
''which  may  be  taken  imder  this  title";  and  in  subdivision  3 
there  is  placed  in  this  category,  without  qualification,  "prop- 
erty appropriated  to  public  use."  Therefore  property  appro- 
priated to  public  use,  which  includes  the  property  involved  in 
the  case  at  bar,  "may  be  taken"  unless  the  particular  prop- 
erty sought  to  be  taken  in  a  given  case  is  excepted  and  ex- 
cluded by  some  other  provision.  There  is  such  an  exception 
in  subdivision  2,  which  provides  that  lands  belonging  to  the 
state  or  a  municipality  can  be  taken  only  when  the  land  had 
not  already  been  "appropriated  to  some  public  use."  In  the 
case  at  bar  the  land  which  had  been  appropriated  to  a  prior 
public  use  did  not  belong  to  the  ooimty  of  Marin,  or  to  any 
other  munieipality ;  it  bdonged  to  appellant.  Thore  is  here 
then  presented  the  case  of  land  belonging  to  a  private  person 
which  had  been  appropriated  to  a  public  use,  and  which  un- 
der said  subdivision  3  may  be  taken  "for  a  more  neceasaiy 
public  use  than  that  to  which  it  has  been  already  appro- 
priated." 

Counsel  on  eadi  side  have  given  instances  where  unjust  or 
mischievous  consequences  would  follow  from  the  view  of  the 
law  opposite  to  that  contended  by  them.  The  consequences 
which  would  follow  any  particular  decision  are  hardly  legiti- 
mate arguments  to  be  considered  in  determining  what  the  law 
is;  but  one  or  two  of  them  may  be  noticed.  Counsel  for  re- 
spondent say  that  if  appellant's  view  be  sustained,  then,  for 
instance,  a  public  square  or  park  or  schoolhouse  might  be 
taken  by  a  private  person  or  corporation  under  the  power  of 
eminent  domain.  But  this  apprehension  is  practically  an- 
swered by  subdivision  2  of  section  1240,  which  provides  that 
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lands  belonging  to  the  state  or  to  a  municipality  which  have 
been  already  appropriated  to  a  public  use  cannot  be  taken 
under  eminent  domain  for  another  public  use.  On  the  other 
hand,  it  is  said  that  if  a  public  road  can  in  no  instance  be 
taken  for  a  more  necessary  public  use,  then  a  city  desirous  of 
establishing  waterworks,  or  a  company  furnishing  water  to  a 
city,  could  not  acquire  and  maintain  dams  and  reserroirs  iu 
another  county,  no  matter  how  necessary  they  might  be,  if  a 
public  road,  though  of  little  use,  happened  to  run  through 
part  of  the  land  necessary  to  be  taken.  However,  whatever 
consequences  may  flow  from  any  particular  view,  we  must 
declare  the  law  to  be  as  we  find  it ;  and  considering  all  the  pro- 
visions of  the  code  together  as  they  stand,  we  think  that  the 
law  on  the  subject  is  as  above  stated.  The  legislature  has 
always  the  power  to  change  the  law  when  experience  shows 
that  a  change  is  necessary.  We  do  not  think  that  the  pro- 
visions of  the  Political  Code  giving  the  board  of  supervisors 
certain  general  powers  as  to  laying  out  and  closing  public 
roads  have  any  bearing  on  the  question  here  involved. 

The  judgment  is  reversed,  with  direction  to  the  court  below 
to  overrule  the  demurrer  to  the  complaint. 

Henshaw,  J.,  and  Lorigan,  J.,  ooncurred. 

Hearing  in  Bank  denied. 


[L.   A.   No.   1S2S.    Ib  Baiik.~Deeeiiiber   84,   lOOi.] 

MALVINA  BAILLAEQB,  AppeUant,  v.  B.  P.  CLABK,  Ee- 

spondent. 

Aoncw  TO  Qum  Titli— XJNBXLivnxD  Dbsd— WaoNonjL  Possbssion— 
BOMA  FXDX  PUBOHASSa — Imfbovxmxnts — Equitabli  Estoppkl. — ^A 
wife  who  ezeeated  and  acknowledged  a  deed  of  her  separate  prop- 
erty to  her  husband,  and  retained  the  same  without  delivery,  is 
equitably  estopped  to  deny  the  delivery  and  to  claim  the  premises 
in  an  aetion  to  quiet  title  against  a  hana  fide  purchaser  deriving 
title  through  her  husband,  who  wrongfully  obtained  possession  of 
the  deed  and  sold  the  property,  where  it  appears  that,  instead  of 
promptly  repadiating  the  act  of  her  husband,  she,  with  full  knowl- 
edge of  the  facts,  allowed  such  purchaser  to  make  permanent  im- 
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prOTvments  upon  the  propertj,  without  notioe  of  her  claim  thereto 
prior  to  the  eommeneement  of  the  aetion,  whieh  was  b? ought  nearlj 
three  years  after  aeqniring  saeh  knowledge. 

lD.^-PBmoiP]:iSs  OF  Equtfabub  EsropnEU— Although  the  title  waa  not 
operative  in  the  husband  for  want  of  delivezy  of  the  deed  to  Urn 
by  the  wife,  the  equitable  estoppel  of  the  wife  to  deny  the  delivery 
as  againat  the  bona  fide  grantee  of  the  husband  rests  upon  the  max- 
ims that  ''He  who  ean  and  does  not  forbid  that  whieh  ia  done  ib  hia 
behalf  is  deemed  to  have  bidden  it/'  and  that  "Where  one  of  two 
innoeent  persons  must  suffer,  he  through  whose  agency  the  loss  oe- 
eorred  must  sustain  it,''  and  upon  the  rule  that  ''It  is  uneonseion- 
able  for  a  party  to  permit  another  to  improve  the  property  obtained 
In  such  a  bargain  and  then  claim  the  property  and  improvements, 
even  were  he  to  pay  the  costs  of  the  improvements." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  C!onnty.    D.  K  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  conrL 

Adcoek  &  Beymert,  for  Appellant 

A  stolen  deed  undelivered  cannot  impart  title  to  the  grantee. 
(Oovld  V.  Wise,  97  CaL  232;  Everts  v.  Agnes,  6  Wis. 
453;  Mdey  ▼.  CoUins,  41  CaL  663.^)  Purchasers  from  the 
husband  were  bound  to  inquire  whether  or  not  there  was  a 
breach  by  the  husband  of  his  confidential  relation  toward  his 
wife.  (McDaugaU  ▼.  McDougaU,  135  Cal.  316 ;  Stiles  v.  Cain, 
134  CaL  170;  Sheehan  ▼.  StMivcm,  126  CaL  192;  White  ▼. 
Warren,  120  Cal.  324;  TiUaux  ▼.  TiUaux,  115  Cal.  670;  Di- 
mand  ▼.  Sanderson,  103  Cal.  97.)  The  facts  do  not  show  an 
equitable  estoppel.     (Davis  v.  Davis,  26  CaL  23.^) 

John  D.  Pope,  for  Bespondent 

A  married  woman  may  be  estoped  by  her  conduct  as  to  a 
conveyance  of  her  separate  estate.  (Bamboz  v.  StowM,  103 
Cal.  588.)  The  facts  created  an  equitable  estoppel  to  deny 
delivery  of  the  deed.  (Quick  v.  MiUigan,  108  Ind.  419,*  and 
authorities  there  cited ;  Murphy  v.  Oaney,  23  Utah  638.) 

VAN  DYKE,  J. — ^This  is  an  appeal  from  a  judgment  en- 
tered in  favor  of  the  defendant  upon  the  judgment-rolL  The 
action  is  to  quiet  title  to  a  strip  of  land  described  as  lots  nam- 
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befs  55  and  56  in  block  Q  of  the  Santa  Monica  Commereial 
Company  tract,  in  the  town  of  Santa  Monica. 

The  court  below  found  that  the  plaintiff  and  Maurice  Bail- 
large  were  husband  and  wife  at  the  time  the  said  Santa  Mon- 
ica Commercial  Company  conveyed  the  premises  in  dispute  to 
the  plaintiff  as  her  separate  estate  in  1893. 

On  August  7,  1897,  the  plaintiff  and  her  husband  went  be- 
fore a  notary  public  in  Santa  Monica  to  draw  tfidr  wills, 
when,  upon  representations  of  the  notary  in  reference  to  the 
expense  of  probating  a  will,  they  concluded  to  have  mutual 
deeds  executed,  one  to  the  other,  of  the  tract  of  land  including 
the  premises  in  controvert.  Thereupon,  deeds  in  the  form  of 
grant,  bargain,  and  sale,  for  a  nomin^  consideration,  were 
prepared  and  executed,  the  one  to  the  other.  After  said  deeds 
were  signed  and  acknowledged,  the  one  in  which  the  plaintiff 
was  grantee  was  handed  to  her  by  the  notary,  and  she  there- 
upon gave  the  notary  the  deed  and  directed  him  to  place  the 
same  on  record,  and  the  deed  executed  by  plaintiff  to  her  kos- 
band,  after  being  acknowledged,  was  by  the  notary  thereupon 
immediately  handed  back  to  the  plaintiff.  Two  days  there- 
after, on  August  9th,  plaintiff  departed  from  Los  Angeles 
County,  and  went  to  the  dominion  of  Canada.  Prior  to  her 
departure  she  had  packed  two  trunks,  in  one  of  which  she  had 
placed  the  deed  from  herself  to  her  said  husband,  together 
with  articles  of  wearing  apparel,  and  gave  said  trunks  to  her 
husband  to  be  checked  as  baggage,  but  on  account  of  excesB 
in  weight  he  checked  only  one  of  said  trunks,  leaving  the  one 
in  which  said  deed  had  been  placed.  And  during  the  time 
that  the  plaintiff  was  on  a  visit  to  Canada,  Maurice  Baillarge, 
without  her  knowledge  or  consent,  took  the  deed  of  plaintiff 
to  him  from  the  trunk,  and,  claiming  to  be  the  owner  of  the 
property  therein  described,  on  September  9,  1898,  for  a  valu- 
able consideration,  conveyed  the  property  mentioned  in  the 
complaint  to  one  W.  F.  Nordholt;  that  thereupon  said  Nord- 
holt  filed  said  deed  so  executed  to  himself,  and  also  the  deed 
from  the  plaintiff  to  his  grantor,  Maurice  Baillarge,  (which 
had  not  prior  thereto  been  recorded,)  for  record  in  the  county 
of  Los  Angeles.  The  said  Nordholt  did  not  search  the  records 
or  cause  the  records  of  said  county  to  be  searched,  and  made 
the  purchase  solely  upon  the  representation  of  said  Maurice 
Baillarge  that  he  was  the  owner  of  said  property.    Thereaf- 
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ter,  on  October  26, 1898,  Nordholt  sold  and  conveyed  the  prem- 
ises in  question  by  grant,  bargain,  and  sale  deed,  to  iu  L 
Smith,  for  the  consideration  of  six  hundred  dollars,  fifty  dol- 
lars paid  in  cash,  and  a  promissory  note  given  for  five  hun- 
dred and  fifty  dollars,  payable  in  six  months  after  date.  Said 
deed  was  recorded  November  2,  1898,  in  the  records  of  Los 
Angeles  County.  On  December  2, 1898,  said  Smith  conveyed 
said  premises  to  E.  P.  Clark,  the  defendant,  by  grant,  bar- 
gain, and  sale  deed,  the  grantee  therein  paying  Smith  fifty 
dollars  cash  and  agreeing  to  pay  the  note  of  Smith  to  Nord- 
holt, which  he  subsequently  did ;  that  said  deed  was  thereupon 
recorded  December  5,  1898,  in  the  records  of  Los  Angeles 
County.  The  purchase  of  the  premises  in  question  was  made 
by  Smith  and  Clark,  and  the  conveyance  was  taken  by  them 
for  the  benefit  of  the  Los  Angeles  Pacific  Railroad  Company, 
of  which  company  the  defendant,  Clark,  is  the  principal  man- 
ager and  director,  and  said  company  immediately  upon  the 
execution  of  the  deed  to  Smith  entered  into  possession  of  the 
said  premises,  laid  its  track  across  the  same,  and  afterwards, 
and  for  six  months,  continued  to  make  improvements  upon 
said  premises  in  such  manner  as  to  use  them  for  a  place  for 
repairing  and  cleaning  cars.  The  said  improvements  were 
made  at  different  times  during  the  six  months  after  taking 
possession  of  said  premises,  and  aggregated  in  amount  five 
hundred  dollars. 

Plaintiff  paid  the  taxes  upon  the  premises  in  dispute  that 
w^e  due  and  payable  prior  to  the  first  Monday  in  March, 
1899,  and  defendant  paid  the  taxes  on  behalf  of  the  Los  An- 
geles Pacific  Railroad  Company  thereafter. 

"Plaintiff  returned  from  her  visit  to  Canada  on  the  5th 
day  of  November,  1898,  and  was  informed  on  that  day  that 
Maurice  Baillarge,  her  husband,  had  abstracted  the  deed  from 
her  to  him  from  her  said  trunk  and  had  conveyed  the  prem- 
ises to  Nordholt,  and  that  Nordholt  had  transferred  the  said 
premises  to  Smith,  for  the  Los  Angeles  Pacific  Railroad  Com- 
pany, and  that  the  railroad  company  had  entered  into  the 
possession  thereof  and  laid  its  tracks  thereon,  and  that  the 
said  railroad  company  was  using  the  same  as  its  property; 
and  that  no  notice  (except  such  notice,  if  any,  as  the  above 
facts  impart)  was  given  by  plaintiff  to  defendant,  or  by  de- 
fendant to  plaintiff,  or  the  Los  Angeles  Pacific  Railroad  Com- 
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pany,  or  to  any  one  for  them,  or  either  or  any  of  them,  of 
their  claim  or  rights  in  and  to  the  property  in  dispute  (except 
sach  knowledge  and  notice,  if  any,  as  is  given  and  imparted 
by  the  facts  aforesaid)  until  the  commencement  of  this  action. 

"Neither  W.  P.  Nordholt  nor  A.  I.  Smith,  nor  defendant 
E.  P.  Clark,  nor  the  Los  Angeles  Pacific  Railroad  Company, 
had  any  knowledge  or  notice  until  the  commencement  of  this 
action  (unless  the  facts  in  the  previous  findings  stated  im- 
part notice)  that  plaintiff  was  the  owner,  or  claimed  to  own, 
or  had  any  interest  in  the  premises  in  dispute/' 

From  these  facts  so  found  the  court  rendered  judgment  in 
favor  of  the  defendant 

The  contention  on  the  part  of  the  appelant  is,  that  the  deed 
from  the  plaintiff  to  her  husband,  Maurice  Baillarge,  was 
never  delivered,  and  therefore  never  became  operative  as  a 
conveyance.  The  respondent,  on  the  other  hand,  replies  that, 
admitting  the  deed  was  never  delivered  so  as  to  take  effect 
between  the  parties  thereto,  from  the  facts  found  by  the  court 
the  plaintiff  is  estopped,  and  the  judgmoit  in  favor  of  the 
defendant  should  be  affirmed;  and  in  this  we  think  the  re- 
spondent is  correct. 

It  is  found  that  Nordholt  received  the  deed  from  the  appel- 
lant's husband  to  the  premises  in  dispute  September  9,  1898, 
and  conveyed  the  premises  to  Smith  October  26,  1898,  and 
that  ten  days  thereafter  appellant  returned  from  Canada, 
and  was  then  informed  that  the  deed  had  been  taken  from 
her  trunk,  and  that  her  husband  had  made  the  conveyance  in 
question,  and  that  nearly  a  month  thereafter  Smith  conveyed 
to  the  defendant  Clark,  for  the  benefit  of  the  railroad  com- 
pany, as  stated,  which  company  had  entered  into  possession 
and  commenced  making  improvements  thereon,  which  con- 
tinued six  months  thereafter  and  aggregated  five  hundred  dol- 
lars; that  the  plaintiff  gave  no  notice  whatever,  nor  made  any 
indication  of  her  claim  to  the  property  until  the  commence- 
ment of  the  action,  nearly  three  years  after  her  return  from 
Canada,  and  after  being  informed  of  the  whole  transaction. 

If  the  plaintiff  did  not  approve  of  the  transaction  on  tiie 
part  of  her  husband,  it  was  her  duty,  when  informed  of  the 
same,  to  promptiy  repudiate  what  had  been  done  by  her  hus- 
band in  the  premises.  Instead,  however,  it  appears  that  no 
notice  whatever  was  given  or  steps  taken  to  inform  the  de- 
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fendant  that  she  disapproved  of  the  transaction  until  the 
oommencement  of  the  action,  nearly  three  years  after  becom- 
ing acquainted  with  all  the  facts. 

It  is  laid  down  as  one  of  the  maxims  of  the  law  that  ''He 
who  can  and  does  not  forbid  that  which  is  done  on  his  behalf 
is  deemed  to  have  bidden  it"  (Civ.  Code,  sec  3519.)  In 
Quick  y.  MiUigan,  108  Ind.  419/  the  appellant,  in  conjunction 
with  her  husband,  signed  and  acknowledged  a  conveyance  of 
her  interest  in  the  land  in  question  to  one  Etchison,  and  sent 
such  conveyance  to  her  sister,  with  instructions  to  deliver  it 
only  upon  the  condition  that  he  pay  the  amount  of  the  pur- 
chase money  in  question.  In  violation  of  these  instructions, 
however,  the  sister  delivered  the  deed  to  the  grantee  named 
in  it,  without  the  payment  of  the  purchase  money.  In  that 
ease,  it  was  contended,  on  behalf  of  the  plaintiff,  that  the 
deed,  having  been  delivered  in  violation  of  the  oondition  im- 
posed by  the  said  plaintiff,  did  not  become  effective.  The 
eourt,  after  admitting  to  the  full  extent  the  abstract  propo- 
sition as  stated  to  be  correct, — ^that  a  deed  delivered  in  escrow 
is  not  effective  if  placed  in  the  hands  of  the  grantee  in  vioU 
tion  of  a  condition  upon  which  the  person  who  holds  in  escrow 
is  authorized  to  deliver  it, — ^however,  decided  the  case  against 
the  appellant,  and  in  favor  of  the  defendant,  the  purchaser 
from  Etchison,  on  the  ground  of  estoppel, — ^to  wit,  that  where 
one  of  two  innocent  persons  must  suffer  he  through  whose 
agency  the  loss  occurred  must  sustain  it  (citing  a  number  of 
authorities  to  that  effect). 

In  BeardsJsy  ▼•  Clem,  137  CaL  328,  the  plaintiffs  owned  a 
tract  of  land  near  Bedlands,  and  the  defendants  owned  a  tract 
near  Downey,  and  exchanged  deeds  for  the  same  on  December 
1,  1898,  in  pursuance  of  a  verbal  agreement  previously  en- 
tered into.  On  the  night  of  November  30, 1898,  a  house  which 
stood  on  defendants'  land  was  destroyed  by  fire,  but  it  was 
found  that  at  the  time  the  deeds  were  exchanged  the  parties 
believed  that  the  dwelling  was  on  the  land;  that  the  existence 
of  the  dwelling-house  was  an  inducement  to  the  plaintiffs  and 
a  part  of  the  consideration  moving  to  them  in  the  transaction, 
and  that  had  plaintiffs  known  of  the  destruction  of  the  house 
they  would  not  have  made  the  exchange.  On  December  19th 
plaintiffs  served  notice  of  a  rescission  and  demanded  a  recon- 
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yeyance,  but  prior  to  that  timey  and  after  the  exchange  of  the 
deeds,  defendants  had  placed  permanent  unprovements  on  the 
land  taken  by  them  of  the  yalue  of  three  hundred  and  fifty- 
nine  dollars,  and  expended  eighteen  dollars  for  cultivating 
and  irrigating  said  lands,  and  forty  dollars  paid  to  the  plain- 
tiSa*  intestate  and  one  of  the  parties  who  made  the  exchange, 
for  fertilizing  material  left  on  the  premises  conveyed  to  the 
defendants.  The  court  below  held,  that,  although  the  plain- 
tiffs had  the  right  to  rescind  in  view  of  the  mutual  mistake, 
they  were  yet  estopped  by  subsequent  conduct ;  that  the  acts 
and  conduct  of  plaintiffs'  intestate  indicated  that  he  did  not 
intend  to  rescind,  and  rather  encouraged  the  defendants  in 
the  work  performed  and  expenditures  made,  adding,  ''These 
things  created  an  equitable  estoppel,  because  it  is  unconscion- 
able for  a  party  to  permit  another  to  so  improve  property 
obtained  in  such  a  bargain,  and  then  claim  the  property  and 
improvements,  even  were  he  to  pay  the  costs  of  the  improve- 
ments"; and  this  court,  after  citing  a  number  of  authorities 
bearing  upon  the  question  of  estoppel,  affirmed  the  judgment. 

In  Alexander  v.  Welcker,  141  CaL  802,  the  note  and  mort- 
gage sued  on  were  executed  by  the  defendant  (appellant) 
and  her  husband  (W.  T.  Welcker)  in  his  lifetime — ^the  title 
to  the  mortgaged  premises  being  in  the  appellant  alone.  The 
court  finds  that  after  executing  the  mortgage  with  her  hus- 
band she  exacted  a  promise  from  him  as  to  the  delivery  of  the 
note  and  mortgage  at  the  time  she  intrusted  the  same  to  him, 
but  that  he  never  at  any  time  informed  the  mortgagees  (un- 
der whom  plaintiff  claimed)  of  the  promise  he  had  made  to 
defendant,  and  they  had  no  notice  or  knowledge  thereof.  It 
was  contended  in  that  case  by  the  appellant,  as  here,  that 
there  was  no  legal  delivery  of  the  mortgage  to  the  mortgagees. 
This  court,  however,  in  the  opinion  affirming  the  judgment, 
8»ys:  ''Under  the  circumstances  the  appellant  is  clearly 
estopped  from  denying  the  delivery  of  the  mortgage." 

The  reasons  for  the  application  of  the  old  rule  of  equitable 
estoppel  are  equally  as  cogent  in  the  case  at  bar. 

Judgment  affirmed. 

Beatty,  C.  J.,  Lorigan,  J.,  Henshaw,  J.,  Shaw,  J.,  and  An- 
gellotti,  J.,  concurred. 

Behearing  denied. 
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[a  F.  No.  S85S.    la  Bank.— Deeember  24,  1904.] 

ELBONOKA  KALTSCHMIDT,  Appellant,  v.  ADOLPH  H. 
WEBEB,  Executor,  ete.,  Respondent 

Boll  gw  Excsftions — ^Psbsxmtation  fob  Sbttlememt — ^Mistaks  as  fo 
Tnci — ExcusABUB  Inabvebtbnci. — A  xniBtake  of  one  day  in  glTing 
eleven  days'  notice  by  plaintiff  of  the  presentation  of  a  InU  of 
exceptions  for  settiement  after  the  service  of  proposed  amend- 
ments thereto  does  not  make  the  settlement  thereof  erroneous  where 
a  proper  case  for  relief  under  section  473  of  the  Code  of  dvO 
Procedure  was  established  by  affidavits  and  by  all  the  oircumstaness 
of  the  case  clearly  showing  that  the  mistake  was  the  result  of  an 
ezeusable  inadvertanee  on  the  part  of  plaintiff's  attorney. 

AonoN  A0AIN8T  ExxcuTOB — Sebticsb  OP  Marreeo)  Woman  as  KmsB 

— ^NONSXTIT  —  EVIDSNGB  —  AOBEJBKXNT    FOB    SEPABATB    PBOPBVT  — 

Pbbjudigial  Ebbob. — In  an  action  by  a  married  woman  against  mm 
ezBcntor  upon  a  contract  for  services  rendered  by  her  to  the  deceased 
testator  in  his  lifetime  as  nurse  and  attendant,  where  a  noosidfc 
was  granted  for  Jhe  main  reason  that  there  was  no  evidence  of  any 
agreement  between  her  and  her  husband  to  the  effect  that  her  per- 
sonal earnings  should  be  her  separate  property,  it  was  prejudSeial 
error  to  refuse  to  permit  evidence  by  the  husband  tending  to  estab- 
lish such  agreement. 

lUi^lNOOMPSXBNT  EviDXKCB  OF  PLAINTIFF.— The  tcstimoi^  of  the  plain- 
tiff concerning  the  course  of  conduct  of  herself  and  husband  with 
respect  to  her  earnings,  relating  to  matters  of  fact  which  mast 
have  taken  place  in  the  lifetime  of  the  deceased  employer,  was 
properly  excluded  as  inadmissible  under  subdivision  8  of  seetioa 
1880  of  the  Code  of  Civil  Procedure. 

Id. — Husband  and  Wifi — Gift  of  Comicunitt  Pbopxbty— Sbpabab 
Pbopkbtt— OoNSTBUonoN  OF  Codb. — The  husband  may  make  a  gift 
of  conmiunity  property  to  the  wife,  the  effect  of  which  is  to  trans- 
mute it  into  her  separate  estate.  Section  172  of  the  CHvil  Code, 
forbidding  the  husband  to  make  a  gift  of  community  property 
without  the  consent  of  the  wife  in  writing,  is  for  her  benefit,  and 
has  no  application  to  a  gift  by  the  husband  directiy  to  the  wife. 

Id. — ^ASBBBKINT  AS  TO  PXBSONAL  EaBNINGS — CUANGB  OF  STATUS. — ^Ths 

husband  may,  under  sections  158  and  159  of  the  Civil  Code,  agree 
with  the  wife  that  her  personal  earnings,  both  past  and  future^  shall 
be  her  separate  property,  the  effect  of  which  agreement  is  to  convert 
them  from  the  status  of  community  property  to  that  of  the  wife's 
separate  property. 
Id. — ^Pboof  of  Awbembnt— Managbment  and  Contbol  of  Wan 'a 
Sabmings — ^BviDBNOB  Imfbopeblt  Exoludbd. — ^Where  the  hvsbaBd 
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tertilM  that  ha  had  had  an  undentandisg  with  his  wife  e?«r  siiiee 
thoir  maxriafe  as  to  the  eontrol  and  management  of  her  earnings 
it  was  prejudicial  error  to  refuse  to  allow  him  to  testify  as  to  who 
had  had  the  management  and  eontrol  of  his  wife's  earnings  for  a 
specified  period,  and  not  to  allow  him  to  testify^  as  to  the  effect  of 
the  agreement  or  understanding  between  them.  The  conduct  and 
actions  of  the  husband  with  respect  to  such  eamings,  indicating  that 
he  did  not  regard  them  as  communitj  property,  or  that  he  had 
relinqnished  to  her  the  right  to  eontrol  and  dispose  of  her  receipts 
from  that  source^  were  competent  and  admissible  evidence  to  prove 
the  agreement. 

Id.  —  XJKNBOBSSAET    AlCBNDMXNT    10     COMPLAINT  —  AdIOSSIBILITT    OF 

Pboof. — It  was  not  necoeoaiy  to  amend  the  complaint  so  as  to  allege 
an  agreement  of  the  husband  and  wife  that  her  earnings  should  be 
her  separate  property  in  order  to  render  proof  thereof  admissible. 
Sedi  proof  was  admissible  under  the  averment  of  the  original  com- 
plaint that  the  deceased  was  indebted  to  her  for  the  services  in 
tjoestion. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  Citj 
and  County  of  San  Franeiaco  denying  a  new  trial  Frank  H. 
Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oonrt 

Arthur  H.  Barendt,  Charles  E.  Naylor,  and  William  P. 
Hubbard,  for  Appellant 

Alexander  D.  Eeyes,  for  Respondent 

SHAW,  J. — This  is  an  appeal  from  an  order  denying  tiie 
plaintiff's  motion  for  a  new  trial 

The  court  did  not  err  in  settling  the  bill  of  exceptions,  not- 
withstanding the  fact  that  the  day  fixed  for  the  presentation 
thereof  in  the  notice  given  by  the  plaintiff  was  eleven  days 
after  the  defendant  had  served  his  proposed  amendments 
thereto.  It  was  clearly  shown  by  the  afKdavits  and  by  all  the 
eircumstances  of  the  case  that  the  mistake  of  one  day  in  fixing 
the  time  was  the  result  of  an  excusable  inadvertenee  on  the 
part  of  plaintiff's  attorney,  and  this  made  a  proper  case  for 
relief  under  section  473  of  the  Code  of  Civil  Procedure. 

The  plaintiff  was  a  married  woman,  and  the  action  was  on 
a  eontract  for  services  alleged  to  have  been  rendered  by  her 
to  the  deceased  in  his  lifetime  as  nurse  and  attendant  upon 
him.    The  defendant  denied  the  allegations  of  the  complaint, 
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and  alleged  affirmatively  that  the  indebtedness  saed  on  was 
eommnnity  property  of  the  plaintiff  and  her  husband,  and 
that  there  was  a  defect  of  parties,  by  reason  of  the  fact  that 
the  husband  was  not  made  a  party  plaintiff.  At  the  dose  of 
the  testimony  a  motion  by  the  defendant  for  a  nonsuit  was 
granted. 

The  plaintiff  urges  with  much  persistence  that  there  was 
sufficient  evidence  to  justify  findings  in  her  favor,  and  hence 
that  the  motion  for  nonsuit  should  not  have  been  granted.  In 
view  of  the  conclusions  that  we  have  reached  upon  the  rul- 
ings of  the  court  rejecting  certain  evidence  offered  by  the 
plaintiff,  we  think  it  unnecessary  to  decide  the  question  as  to 
the  sufficiency  of  the  evidence.  One  ground  of  the  motion 
for  nonsuit  was,  that  the  indebtedness  sued  on  accrued  dur- 
ing the  marriage  of  the  plaintiff  and  her  husband,  and  that 
there  was  no  evidence  of  any  agreement  between  her  and  her 
husband  to  the  effect  that  her  personal  earnings  should  be  her 
separate  estate.  This  appears  to  have  been  one  of  the  main 
reasons  for  granting  the  nonsuit.  It  follows  that  the  exclu- 
sion of  any  evidence  tending  to  show  that  such  earnings  were 
not  community  property  would  be  prejudicial  error. 

The  testimony  of  the  plaintiff  concerning  the  course  of  con- 
duct of  herself  and  husband  with  respect  to  her  earnings  was 
properly  excluded.  It  related  to  matters  of  fact  which  must 
have  taken  place  in  the  lifetime  of  the  deceased,  and  there- 
fore it  would  be  inadmissible  under  the  provisions  of  subdi- 
vision 3  of  section  1880  of  the  Code  of  Civil  Procedure.  (See 
Stuart  V.  Lord,  138  Cal.  672.) 

The  husband  of  the  plaintiff  testified  in  her  behalf  that 
he  had  had  an  understanding  with  her  ever  since  their  mar- 
riage as  to  the  control  and  management  of  her  earnings.  He 
was  then  asked  the  question:  ''Who  has  had  the  management 
and  control  of  your  wife's  earnings  during  the  past  fifteen 
years  t"  The  objection  that  this  question  was  incompetent, 
irrelevant,  and  immaterial  was  sustained,  and  in  this  we  think 
the  court  erred.  Other  questions  as  to  whether  or  not  he  had 
hinnaAlf  had  the  management  or  control  of  such  earnings  or 
had  consented  at  all  times  to  the  control  and  disposition 
thereof  by  his  wife,  or  had  ever  objected  to  her  management 
and  control  thereof,  and  as  to  what  she  did  with  her  earn- 
ings, and  what  the  agreement  was  between  them  with  respect 
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thereto,  were  put  to  him,  and  upon  objections,  chiefly  to  the 
form  of  the  questions,  the  witness  was  not  allowed  to  answer, 
and  the  result  of  the  entire  effort  of  counsel  on  this  subject 
waa,  that  no  testimony  of  this  character  was  obtained  from 
tiie  witness.  It  may  be  admitted  that  the  other  questions 
mentioned  were  objectionable  in  form,  although,  owing  to  the 
apparent  dullness  of  the  witness,  the  court  should  have  been 
more  liberal  in  its  rulings  in  this  regard.  But  the  question 
above  quoted  was  not  subject  to  this  objection,  nor  did  it  call 
for  the  conclusion  of  the  witness,  at  least  not  to  such  an  extent 
as  to  make  it  objectionable  for  that  reason,  and  it  should  have 
been  allowed.  There  can  be  no  doubt  that  the  husband  may 
make  a  gift  of  the  community  properly  to  the  wife,  and  that 
the  effect  of  such  gift  will  be  to  transmute  it  into  her  separate 
estate.  The  provimon  in  section  172  of  the  Civil  Code,  that 
he  cannot  make  a  gift  of  community  property  unless  the  wife, 
in  writing,  consent  thereto,  is  a  provision  for  her  benefit  and 
protection,  and  it  has  no  application  to  the  case  of  a  gift  by 
the  husband  directly  to  the  wife.  And  so,  also,  he  may,  under 
sections  158  and  159  of  the  Civil  Code,  contract  with  her  by 
an  agreement  that  her  personal  earnings  shall  be  her  separate 
property,  and  this  may  apply  to  future  as  well  as  past  earn- 
ings, and  the  effect  of  such  an  agreement  will  be  to  convert 
such  earnings  from  the  status  of  community  property  to  that 
of  separate  property  of  the  wife.  (Wren  v.  Wren,  100  OaL 
276.^)  Now,  it  may  well  have  been  the  case  that  the  husband 
could  recall  no  conversation  between  them  in  which  such  an 
agreement  was  distinctly  expressed  His  testimony  strongly 
indicates  this  condition  of  memory.  And  yet  it  might  also  be 
true  that  the  fact  that  there  was  such  an  agreement  was  per- 
fectly well  understood  between  them.  In  such  a  case  resort 
may  be  had  to  circumstantial  evidence.  The  conduct  and 
actions  of  the  husband  with  respect  to  such  earnings,  indi- 
cating that  he  did  not  regard  them  as  community  property, 
or  that  he  had  relinquished  to  her  the  right  to  control  and 
dispose  of  her  receipts  from  that  source,  would  be  competent 
evidence  and  admissible  to  prove  the  agreement  It  had  been 
shown  that  the  plaintiff  had  been  for  more  than  twenty  yean 
keeping  a  lodging-house  in  San  Francisco;  that  die  had 
rented  the  house  herself,  had  collected  all  the  vmtM,  and  had 

1 8S  Am.  St  Bflp.  887. 

Digitized  by  VjOOQIC 


600  Ealtschhidt  v.  Webbb.  [145  CaL 

managed  the  disbnrsement  of  all  funds  in  relation  thereto; 
and  that  the  services  sued  for  had  been  rendered  to  the  de- 
ceased by  the  plaintiff  while  he  was  an  inmate  of  her  house  as 
a  lodger  and  boarder.  The  husband  testified,  as  above  stated, 
that  he  had  made  an  agreement  with  her  concerning  her  earn- 
ings, but  was  not  allowed  to  state  the  effect  of  that  agreement 
If,  in  connection  with  all  these  facts,  the  plaintiff  had  been 
allowed  to  prove  that  during  the  twenty-two  years  of  their 
married  life  the  wife  had  had  exclusive  and  undisturbed  con- 
trol of  her  earnings,  treating  the  same  as  her  own  property, 
and  disposing  of  them  as  she  pleased,  without  consulting  her 
husband,  such  evidence  would  certainly  tend  to  prove  an 
understanding  between  them  that  such  earnings  were  to  be 
her  own  separate  estate.  The  question  tended  directly  to 
elicit  evidence  of  such  facts,  and  if  answered  as  the  plaintiff 
manifestly  expected,  it  would  have  produced  competent  and 
material  evidence  in  her  behalf. 

The  amendment  to  the  complaint,  inserting  an  allegation 
that  there  was  an  agreement  between  the  plaintiff  and  her 
husband  that  her  earnings  should  be  her  separate  property, 
which  amendment  was  made  after  this  question  was  excluded, 
was  not  necessary  as  a  foundation  for  testimony  of  that  char- 
acter. Before  that  amendment  was  made,  the  complaint  con- 
tained a  statement  that  the  deceased  was  indebted  to  her  for 
the  services  in  question.  Under  this  allegation  she  was  en- 
titled to  introduce  evidence  of  an  agreement  whereby  her 
earnings  during  the  marriage  should  be  her  separate  estate, 
and  thus  show  that  the  indebtedness  was  to  her  and  not  to  her 
husband. 

The  order  denying  a  motion  for  a  new  trial  is  reversed  and 
the  cause  remanded. 

Angellotti,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  McFarland,  J^ 
Henshaw,  J.,  and  Beatty,  G.  J.,  concurred. 

Rehearing  denied. 


Digitized  by  VjOOQIC 


Dee.  1904.]        Willet  v.  The  Benedict  Co.  601 


pS.  F.  No.  2944.    Department  Two.— Deeember  27,  1904.] 

CHAELES  Q.  WILLEY,  AppeUant,  v.  THE  BENEDICT 
COMPANY,  Respondent. 

SomCONS — SUBBTITUTM)  BeBTICB— JUBISDIOIION  OF  DsrENDAtrr-OONDI- 

TIOKB — Bktubn. — ^A  BubstitTited  sexriee  of  summons  in  an  action 
puielj  in  personam  is  a  radical  departure  from  the  ordinary  method 
of  proeedure  wherebj  jurisdiction  is  obtained  over  the  defendant, 
and  the  authority  to  make  it  must  be  strietlj  followed,  and  the 
eodstence  of  the  conditiius  upon  which  such  serriee  depends  must 
be  shown  affirmatively  by  the  return. 
IiL— Skbyigb  upon  Fobkion  Cobpoeation— LsAvmo  Copt  with  Seoee- 

TART  of   STATg—lNS'JFFIClENT  BETUEN — CONDITTON   NOT   ShOWN.— 

A  sheriff's  return  of  the  service  of  summons  upon  a  foreign  cor- 
poration doing  business  in  this  state,  by  leaving  a  copy  of  the 
summons  and  complaint  with  the  secretary  of  state,  which  wholly 
fiuls  to  show  the  neeesrary  condition  that  the  records  in  the  office 
of  the  secretary  of  state  disclose  that  no  person  has  been  designated 
by  the  eorporatiou  for  that  purpose,  is  insufficient  to  show  juris- 
dietion  of  the  defendant  and  to  support  a  judgment  by  default. 

Ilk— Spioial  Apfeaka.'tcx— Motion  to  Quash  Sbrvigb  and  Vacate 
Judgment — Want  of  Jubisdiotion. — ^Upon  the  spedal  appearance 
of  the  defendant  corporption  for  that  purpose  its  motion  to  quash 
the  service  of  the  summons  and  to  vacate  the  judgment  by  default 
for  want  of  jurisdiction  of  the  defendant  appearing  upon  tiie  reeord 
was  properly  granted. 

Ito^— Cbbtifioatb  of  Segbetaet  of  State  not  Pabt  of  Bbtubn  ob  Beo- 
OBD. — ^A  certificate  by  tho  secretary  of  state  attached  to  the  returned 
summons  that  the  defendant  corporation  had  designated  no  person 
upon  whom  service  might  b9  made  is  not  provided  for  by  statute 
as  evidence  of  that  fact  in  aid  of  the  sheriff's  return,  and  is  not 
part  of  is  return  or  of  th^  record  of  the  judgment  by  default,  and 
eannot  be  eonsideied  for  any  purpose  upon  a  motion  made  upon  the 
reeord  to  quash  the  s?rvi^  and  vacate  the  judgment. 

Id,— Appeal— Obdeb  GsANTiNe  Motion— Affidavits  not  Pabt  of  Beo- 
OBD. — ^Where  none  of  the  affidavits,  or  the  substance  of  them, 
offered  by  the  plaintiff  upon  the  defendant's  motion  to  quash  the 
service  of  the  summons  and  to  vacate  the  judgment  by  default, 
and  not  admitted  in  evidence,  were  made  part  of  the  record  upon 
appeal  from  the  order  granting  the  motion,  the  refusal  to  admit 
them  in  evidence  cannot  be  considered. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  quashing  the  service  of  sum- 
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<|ons   and   vacating  a   judgment   by   default.    Thomas   P. 
S^raham,  Judge. 

The  facts  are  stated  in  the  opinion  of  fhe  oourt 

Franklin  P.  Bull,  for  Appellant 

Eigby  &  Rigby,  and  Waldemar  J.  Tuska,  for  Respondent 

LORIGAN,  J. — The  plaintiff,  as  assignee  of  one  Lea 
Bleakmore,  on  December  22,  1900,  brought  an  action  in  the 
superior  court  of  San  Francisco  against  the  defendant,  a 
foreign  corporation,  to  recover  the  value  of  personal  services 
alleged  to  have  been  rendered  it  by  Bleakmore,  and  had  cer- 
tain property  of  the  defendant  attached. 

Summons  was  issued,  directed  generally  to  ''The  Benedict 
Company  (a  corporation),'*  and  delivered  to  the  sheriff  of 
Sacramento  County,  who,  in  due  time,  returned  that  he  had 
served  it  upon  the  defendant,  *'a  foreign  corporation,  doing 
business  in  the  state  of  California,  defendant  therein  named, 
by  handing  to  and  leaving  with  C.  F.  Cxury,  secretary  of 
state  of  the  state  of  California,  a  copy  of  said  summons"  hav- 
ing attached  thereto  a  copy  of  the  complaint. 

On  March  14,  1901,  the  default  of  the  defendant  having 
been  theretofore  entered,  on  motion,  judgment  was  rendered 
in  favor  of  plaintiff  against  the  defendant  for  $3,488.75,  the 
amount  claimed. 

On  April  19th  following,  the  defendant  appearing  specially 
for  that  purpose,  and  upon  due  notice  given,  moved  the  court 
to  vacate  the  service  of  the  summons  and  complaint,  and  to  set 
aside  the  default  and  the  judgment  entered,  on  several 
grounds,  one  of  which  was  that  the  court  had  acquired  no 
jurisdiction  of  the  person  of  defendant,  as  there  had  been  no 
legal  or  valid  service  on  it  of  the  summons  and  complaint 
This  motion  was  based,  and  its  hearing  had,  solely  upon  the 
record  in  the  case,  and  the  court  having  thereafter  granted 
the  order  as  prayed  for,  plaintiff  appeals. 

While,  as  stated,  several  grounds  were  urged  in  the  lower 
oourt  in  support  of  the  motion  to  quash  the  service  of  the 
summons  and  vacate  the  judgment,  and  they  are  all  eqoaUy 
insisted  on  here  to  sustain  the  order,  we  think  the  matter  may 
be  disposed  of  upon  a  consideration  of  the  question  solely 
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whether  the  return  of  the  sheriff  under  which  jnriaiiction  of 
the  defendant  was  RflsnTned,  was  sufficient  in  law  to  giTe  the 
superior  eourt  jurisdiction  of  defendant  If  not,  the  order 
of  the  lower  eourt  must  be  affirmed. 

The  service  of  the  summons  was  made,  and  its  sufficiency  is 
attempted  to  be  sustained  under  the  provisions  of  section  1  of 
an  act  amending  ''An  act  in  relation  to  foreign  corporations/' 
passed  in  1899  (Stats.  1899,  p.  Ill),  which  provides,  in  effect, 
that  every  foreign  eorporation  doing  business  in  thi«.  state 
shall,  within  a  specified  time  after  oommencing  business  here, 
designate  some  person  residing  in  the  state  upon  whom  pro- 
cess may  be  served,  and  file  such  designation  in  the  office  of 
the  secretary  of  state,  in  which  case  it  shall  be  lawful  to  serve 
the  process  upon  such  designated  person,  and,  in  the  event  no 
such  person  is  designated,  then  service  shall  be  made  on  the 
secretary  of  state. 

It  will  be  noted  that  this  provision  is  a  radical  cteparture 
from  the  ordinary  method  of  procedure  whereby  jurisdiction 
is  obtained  over  a  defendant,  and  for  that  reason,  having  due 
regard  for  the  protection  of  the  personal  and  property  rights 
of  a  defendant,  before  a  eourt  can  assume  jurisdiction  of  him 
under  the  substituted  process  it  provides  for,  a  strict  compli- 
ance with  its  provisions  must  be  insisted  on. 

It  is  said:  ''Substituted  service  in  actions  puiely  in  per- 
sanam  is  a  departure  from  the  rule  of  common  law,  and  the 
authority  for  it  must  be  strictly  followed.  Therefore,  the 
existence  of  the  conditions  upon  which  the  validity  of  sueh 
service  depends  must  be  shown  affirmatively  by  the  return 
and  cannot  be  inferred."    (18  Bmqr.  of  Plead.  &  Prac.  932.) 

Now,  to  apply  this  rule  to  the  substituted  service  of  the 
summons  in  the  case  at  bar,  as  the  return  of  the  sheriff  dis- 
closes it  to  have  been  made: 

It  will  be  observed  that  section  1  of  the  statute  above  re- 
ferred to  requires  every  foreign  eorporation  doing  business 
in  this  state  to  designate,  by  filing  such  designation  in  the 
office  of  the  secretaiy  of  state,  a  person  upon  whom  process 
may  be  served,  and  when  so  designated  the  process  shall  be 
served  on  him,  and  it  then  declares  that  where  no  sueh  person 
18  designated  the  required  service  may  be  made  upon  the 
secretary  of  state.  It  provides,  in  any  event,  for  the  serviee 
upon  some  one,  but  as  to  that  serviee^  in  tti^  iar  as  making  it 
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■ 
on  the  seeretary  of  state  is  eoneemed,  the  statute  prescribes  a 
eonditioii, — namdj^  that  the  records  of  the  office  of  the  secre- 
tary of  state  disclose  that  no  person  has  been  designated  by 
the  corporation  for  that  purpose.  If  there  is  a  designated 
person,  service  must  be  made  on  him ;  if  there  is  none,  then  on 
the  secretary  of  state, — ^bnt  the  right  to  serve  the  latter  is 
conditioned  solely  on  the  non-existence  of  the  former. 

When  we  examine  the  return  of  the  sheriff  (and  we  have 
recited  above  its  essential  particulars),  we  find  an  entire 
absenee  of  any  recital  upon  the  subject,  as  to  whether  the 
defendant  foreign  corporation  had  filed  any  designation  of  a 
person  to  be  served.  The  only  statement  is,  that  he  served 
the  summons  on  the  secretary  of  state.  But  as  by  the  terms 
of  the  statute  there  was  no  authority  to  serve  the  secretary 
of  state,  unless  it  appeared  that  there  was  no  designation  of 
a  person  on  file  in  his  office,  the  return  of  the  sheriff  should 
have  shown  the  existence  of  this  condition,  upon  which  alone 
service  on  the  secretary  of  state  could  be  either  authorized  or 
sustained.  If  it  was  a  fact  that  no  designation  had  been  made, 
it  should  have  been  contained  in  his  return,  and  his  failure  to 
so  make  it  renders  the  return  insufficient  to  show  that  any 
such  service  had  been  made  as  would  give  the  court  jurisdic- 
tion of  the  defendant. 

In  Works  on  Courts  and  Their  Jurisdiction  (p.  291)  it  is 
said:  "Where  service  is  allowed  on  one  person  only  where 
some  other  person  cannot  be  found,  the  proof  of  service  must, 
where  service  is  made  on  the  second  person,  show  that  the 
first  could  not  be  found.  In  other  words,  where  service  is 
allowed  to  be  made  on  a  particular  person  or  officer  only  on 
condition,  the  return  must  show  the  existence  of  the  condition, 
or  it  is  insufficient 

In  Nevada  a  statute  of  that  state  similar  to  ours  provided 
that,  in  a  suit  against  a  foreign  corporation  doing  business 
there,  service  of  process  might  be  made  upon  the  secretary 
of  state,  in  the  event  of  a  failure  of  such  corporation  to  ap- 
point and  keep  an  agent  within  that  state  upon  whom  service 
might  be  made.  In  Brooks  v.  Nickel  Syndicate,  24  Nev.  825, 
passing  upon  the  validity  of  a  judgment  of  default  upon  sub- 
stituted service,  where  the  record  showed,  from  the  return 
of  the  sheriff,  that  he  had  served  the  summons  on  the  secre- 
tary of  state,  but  his  return  did  not  show  that  the  eorporatioD 
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had  not  appointed  an  agent  witlun  the  state  npon  whom 
sendee  might  he  made  nnder  the  act,  it  was  held  that  the 
retnm  was  insufficient  to  give  the  court  jurisdiction.  It  was 
there  said:  ''The  statute  of  1889,  under  which  service  of 
summons  was  made  in  the  case  at  bar,  authorized  such  service 
upon  the  secretary  of  state  in  the  event  of  the  failure  of  the 
appellant  to  appoint  and  keep  an  agent  within  this  state, 
upon  whom  such  service  could  be  made,  and  such  facts  should 
be  affirmatively  shown  by  the  record."  To  the  same  general 
effect  are  Cairo  and  Fulton  B.  B.  Co.  v.  Trout,  32  Ark.  23 ; 
GUnes  v.  Supreme  Sitting  Order  of  Iron  HaU,  22  N.  T.  Civ. 
Prac.  Rep.  437 ;  20  N.  T.  Supp.  275. 

It  is  insisted,  however,  that  in  the  case  at  bar  the  f  aet  that 
the  defendant  corporation  had  designated  no  person  upon 
whom  service  might  be  made  appeared  from  the  certificate  of 
the  secretary  of  state  to  that  effect,  which  was  attached  to  the 
summons  as  returned.  But,  in  the  first  place,  the  statute 
does  not  provide  for  any  certificate  of  the  secretary  of  state 
as  evidence  of  that  fact  in  aid  of  the  sheriff's  return  or  other- 
wise, and  in  the  second,  if  it  could  be  availed  of  at  all,  it  does 
not  pretend  to  be,  and  is  no  part  of,  the  return  of  the  sheriff, 
nor  is  it  any  part  of  the  record,  which  in  cases  of  judgments 
by  default,  consists  of  the  summons,  with  affidavit  or  proof 
of  service,  the  complaint,  with  a  memorandum  indorsed 
thereon  of  the  entiy  of  defendant's  default^  and  a  copy  of 
the  judgment.  (Code  Civ.  Proc,  see.  670,  subd.  1.)  As  the 
motion  to  quash  was  made  solely  on  the  record,  and  as  this 
certificate  was  not  part  of  it,  it  is  unavailing  for  any  purpose. 

It  is  further  insisted  by  appellant  that  the  court  erred  in 
refusing  to  admit  in  evidence  the  affidavits  of  certain  persons 
offered  by  him  on  the  hearing  of  the  motion.  But  as  none  of 
these  affidavits,  or  the  substance  of  them,  appear  in  the  tran- 
script, there  is  nothing  upon  which  appellant's  point  in  regard 
to  them  can  be  considered. 

We  are  satisfied,  for  the  reasons  given,  that  the  order  of  the 
superior  court  vacating  the  service  of  the  summons  and  set* 
ting  aside  'Jie  judgment  was  properly  made,  and  is  therefore 
affirmed. 

MeFailand,  J.,  and  Henshaw,  J.,  concurred. 
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[No.  19,654.    DepartDMBt  One.— Deenber  27,  1004.] 

HASBY  D.  MEACHAM,  Bespondent^  t.  BEAB  YALLET 
IBBTGATION  COMPANY,  AppeUant. 

lUaonanv— BspoBm^B  Fxa  Dum— Bcoa  o»  Ooan— FiiLintB  of  Di- 

RNDAHT  TO   ObKT   OEDBt— JuMMSMV  WRHOOT   TBIAL— POWSB   OP 

OoiTBT. — The  fuperior  eourt  had  no  power,  for  the  mere  liailure  of 
the  defendBnt  in  an  aetion  of  ejectment  to  dbej  its  order  for  the 
fmmediate  deposit  of  one  half  of  the  per  diem  of  the  reporter, 
M  Used  and  required  bj  a  rule  of  eonrt,  to  order  judgment  for  the 
plaintiif  for  reeovezy  of  the  land  of  whieh  the  defendant  was  in 
possession  without  anj  trial  of  the  eanse,  and  without  anj  eridenee 
of  plaintiil's  right  thereto,  or  affording  to  the  defendant  an  oppor- 
tonity  to  teplj  to  any  eridenee  the  plaintiff  might  adduce. 

b>. — OoNSTiTUTiONAL  LAW— Dux  PiocBSB  ov  LAW.— The  guarantee  of 
the  eonstitntion  that  the  defendant  shall  not  be  deprived  of  his 
property  without  due  process  of  law  gives  him  the  right  to  be 
heard  in  its  defense  against  any  daim  that  may  be  made  agiunst 
him  for  its  possession;  and  be  cannot  be  deprived  of  this  right 
of  defense  as  a  penalty  for  fiiilujns  to  comply  with  a  rule  of  the 
court  or  for  failure  or  refusal  to  pay  any  part  of  the  costs  of  the 
action  in  advance  of  a  triaL 

b).— Ambioutft  Df  Complaint— "Po8SI8Sion''—Spbgial  DxxxiBBjaL — 
Where  the  complaint  in  ejectment  alleged  that  at  the  time  of 
the  commencement  of  the  action  the  plaintiff  was  the  owner  of 
''and  in  possession"  of  an  entire  tract  of  land  thermn  described, 
and  also  alleged  that  for  about  one  year  prior  thereto  the  defendant 
had  been,  and  now  is,  unhiwfully  ''in  the  possession,"  without  aiqr 
right  or  title,  of  a  described  part  of  the  premises,  and  unlawfully 
withholds  the  same  from  the  plaintiff,  a  special  demurrer  to  the  com- 
plaint for  ambiguity  as  to  the  averments  of  possession  should  have 


APPEAL  from  a  judgment  of  fhe  Superior  Ckmrt  of  San 
Bernardino  County.    John  L.  Campbell,  Judge. 

This  ease  waa  appealed  in  1894,  and  dropped  from  the  oalan- 
dar  in  1895,  and  reatored  in  1901.  Farther  faeta  an  atatad 
in  the  opinion. 

Q.  B.  Haipham,  for  Appellant 

CSiarlea  J.  Peridns,  for  Bespondent 
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HABBISON,  C. — ^Aetion  for  the  recovery  of  real  property 
in  the  eoimty  of  San  Bernardino. 

A  trial  by  jury  of  the  issues  in  the  aboTe-entitled  action 
was  waiyed  by  the  parties,  and  when  the  oanse  came  on  for 
trial  the  plaintiff's  oounsel  read  the  yerified  complaint  and 
answer  and  called  a  witness  to  the  stand,  who  was  dnly  sworn 
by  the  cleric,  whereui)on  the  court  made  the  following  order: 
''This  cause  haying  been  called  for  trial  and  the  pleadings 
read,  and  under  the  rule  of  court  the  parties  were  requested 
to  deposit  with  the  dork  each  one  half  of  the  reporter's  per 
diem  to  abide  the  result  of  this  suit,  and  the  reporter  refusing 
to  rei>ort  the  testimony  unless  the  fees  are  paid,  and  the 
defendant  refusing  to  comply  with  the  order  of  the  court, 
and  the  court  deeming  that  this  is  a  case  where  it  is  necessaiy 
to  haye  a  reporter,  aa  it  inyolyes  the  examination  of  seyeral 
witnesses  orally:  It  is  therefore  ordered  that  the  defendant 
dfcpofiit  the  fee  of  the  reporter  within  fiye  minutes,  or  a  judg- 
ment will  go  for  plaintiff  aa  prayed  for.''  The  defendant's 
eounsel  thereupon  stated  to  the  court  that  the  defendant  had 
DO  mxmey  with  which  to  comply  with  the  direction,  and  that 
he  excepted  to  the  order.  Prior  to  this  time  the  superior 
eourt  of  that  county  had  adopted  a  rule,  which  was  then  in 
fbroe,  fixing  the  compensation  of  its  official  reporter  at  seyen 
doUars  per  day,  and  declaring  that  ''The  per  diem  herein 
fixed  shall,  upon  the  opening  of  court  and  before  the  taking 
of  notes  by  the  reporter,  be  deposited,  one  half  thereof  by 
the  respectiye  parties,  with  the  clerk  of  the  court  for  the 
use  and  benefit  of  said  reporter,  said  amount  to  be  thereafter 
taxed  as  costs  by  the  party  in  whose  f  ayor  judgment  is  ren- 
dered." Upon  the  expiration  of  the  time  named  in  the  order, 
and  the  defendant  haying  failed  to  deposit  the  reporter's 
fee  as  required  by  the  order,  the  court,  without  any  trial 
of  the  cause,  ordered  judgment  to  be  entered  in  favor  of  the 
plaintiff,  and  thereupon  judgment  was  entered  in  his  favor 
for  the  recovery  from  the  defendant  of  the  possession  of 
the  property  described  in  the  complaint  From  the  judg- 
ment thus  entered  the  defendant  has  appealed. 

The  judgment  thus  entered  by  the  court  cannot  be  sus- 
tained. It  was  not  within  the  power  of  the  court  to  render 
a  judgment  giving  to  the  plaintiff  the  right  to  property  of 
which  the  defendant  was  in  possession,  without  any  evidence 
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of  sach  rights  or  affording  to  tiie  defendant  an  opportunity 
to  reply  to  whatever  evidenee  the  plaintiff  might  adduce. 
The  failure  or  refusal  of  a  defendant  to  pay  the  costs  of 
an  action,  or  any  portion  thereof,  in  adyance  of  a  trial,  does 
not  authorize  the  coort  to  deprive  him  of  his  defense  to  the 
action.  The  guarantee  of  the  constitution  that  he  shall  not 
be  deprived  of  his  properly  without  due  process  of  law  gives 
him  the  right  to  be  heard  in  its  defense  against  any  daim 
that  may  be  made  against  him  for  its  possession;  and  he  is 
not  to  be  deprived  of  this  right  as  a  penalty  for  failing  to 
comply  with  some  rule  of  court  (See  Foley  v.  Foley,  120 
Cal.  33  ;^  Younger  v.  Superior  Court,  136  GaL  682.)  Not  only 
has  the  legislature  not  attempted  to  vest  the  court  with  such 
authority,  but  in  section  274  of  the  Code  of  Civil  Procedure, 
under  which  the  reporter's  right  to  compensation  is  derived, 
as  that  section  stood  at  the  time  the  judgment  herein  was 
rendered  (Amendments  of  Codes,  1880;  Code  Civ.  Proc., 
page  54),  the  legislature  has  expressly  declared:  ''The  re- 
porter's fees  for  taking  notes  in  civil  cases  shall  be  paid  by 
the  party  in  whose  favor  judgment  is  rendered  and  shall  be 
taxed  up  by  the  clerk  of  the  court  as  costs  against  the  party 
against  whom  judgment  is  r^idered."  The  amendment  of 
this  section  in  1885  (Stats.  1885,  p.  218),  requiring  each 
party  to  pay  the  reporter's  per  diem  before  judgment  or 
verdict  is  entered,  was  hdd  unconstitutional.  (See  Stevens 
V.  Truman,  127  CaL  155.)  If  upon  the  refusal  of  the  de- 
fendant to  comply  with  the  order  of  the  court,  the  plaintiff 
hbd  desired  a  trial  of  the  cause,  he  oould  have  deposited  with 
the  clerk  the  whole  of  the  reporter's  per  diem,  and,  if  he 
had  obtained  judgment,  included  the  amount  in  his  cost-bill, 
but  he  was  not  authorized  to  take  judgment  in  his  favor 
without  a  trial  of  the  issues.  In  Adams  v.  Crawford,  116  Cal. 
495,  it  was  held  that  if  the  plaintiff,  after  demanding  a  jury, 
did  not  comply  with  a  rule  of  the  court  requiring  a  deposit 
of  the  jury  fee,  the  court  did  not  err  in  refusing  his  demand 
and  trying  the  case  without  a  jury;  but  there  is  nothing  in 
the  opinion  therein  whieh  justifies  the  action  of  the  court 
in  rendering  a  judgment  without  any  trial. 

The  court  also  erred  in  overruling  the  defendant's  demurrer 
to  the  complaint.    The  complaint  alleges  that  at  the  time  of 
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the  commeneement  of  the  action  the  plaintiff  was  the  owner 
of  and  in  possession  of  the  entire  tract  of  land  therein  de- 
scribed; and  it  also  alleged  that  for  about  one  year  prioi 
thereto  the  defendant  '*had  been  and  now  is'*  unlawfully 
in  the  possession,  without  any  right  or  title,  of  a  portion  of 
the  above-described  premises,  and  unlawfully  withholds  the 
same  from  the  plaintiff — describing  the  portion  so  withheld. 
The  defendant  demurred  to  the  complaint  for  ambiguity, 
pointing  out  in  its  demurrer  these  averments  as  the  particm- 
lars  in  which  it  was  ambiguous,  and  its  demurrer  should  have 
been  sustained. 
The  judgment  should  be  reversed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed. 

Van  DykCy  J.,  Shaw,  J.,  Angellotti,  J. 


[Crim.  No.  1181.    Department  One. — ^December  29,  1904.] 

THE  PEOPLE,  Eespondent,  v.  JAMES  COLEMAN,  Ap- 

pellant. 

Cbhiinal  Law — PBXvions  Ck)KyicnoN — Ingbeasbd  Punishment—Con- 
stitutional Law — Agobavated  Offense. — The  increased  punish- 
ment on  account  of  a  previous  conviction  of  a  former  offense,  as 
provided  in  section  666  of  the  Penal  Code,  and  the  proceedings  to 
be  had  upon  arraignment  imder  section  988  of  that  code,  and  upon 
verdict,  in  reference  to  such  prior  conviction,  under  section  1158 
of  that  oode,  are  not  violative  of  anj  provision  of  the  constitution, 
atate  or  federal.  The  increased  punishment  is  not  for  the  prior 
eoBviction,  but  solely  for  the  aggravation  of  a  second  offense,  which 
merits  a  greater  punishment. 

Id. — DiscBiiCNATioN — DuE  PROCESS  OF  Law. — ^Where  the  defendant 
was  arraigned  and  tried  in  the  same  manner  as  any  other  defend- 
ant who  has  soffered  a  previous  conviction  is  arraigned  and  tried, 
he  is  not  diseriminated  against  or  deprived  of  due  process  of  law. 

Il>d — TMMfUfOB    CONYIOnON    A    QUESTION    OF    FACT — PLEADING — ISSUE— 

Pbovxngb  or  Jubt^ — The  previous  conviction  is  a  question  of  fact 
material  to  the  aggravated  offense  for  which  the  defendant  is  tried, 
CXLV.  Cal.— 39 
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whieh  miut  be  plaaded,  and  where  tese  if  joined  thereopoiiy  eHher 
1^  plea  of  not  goDty  or  1^  standing  mate,  wUoh  amonnte  to  tte 
tame  tUng  under  the  Penal  Oode,  it  most  be  proTn  m  anj  oOmt 
material  faet  npon  the  trial  of  the  case;  and  it  is  the  prorinee  of 
the  jniy  to  pass  thereapony  under  section  IIM  of  the  Penal  Oode. 

Id. — OoNFBSBioN  ow  Pbivioub  CoKVicnoN — ^BiOHTs  ov  DBFKinuirr*— 
The  defendant  has  it  in  his  power  to  avoid  bringing  the  faet  of 
previous  eonvietion  before  the  Jnzy  by  confessing  the  siune  bj  Us 
plea  at  the  time  of  anaignment  before  the  eonrt 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loe 
Angeles  County.    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Adam  Dixon  Warner,  for  Appellant 

U.  S.  Webb,  Attomey-Oeneral,  and  B.  0.  Van  Fleets  for 
Respondent 

VAN  DTEE,  J. — ^Thia  is  an  appeal  from  a  judgment  sen- 
ttticing  the  defendant  to  fifteen  years  in  the  penitentiary 
for  the  crime  of  robbery,  with  a  former  conviction  of  robbeiy. 
The  information  alleged  a  prior  conviction  of  robbery  on 
the  eleventh  day  of  March,  1892,  and  the  new  offense  of 
robbery  committed  on  the  twenty-fifth  day  of  November, 
1903.  On  the  arraignment  of  the  defendant  he  stood  mute 
as  to  said  prior  conviction  of  robbery  as  charged  in  said 
information,  and  the  plea  of  not  goilly  was  entered  on  the 
record  by  the  derk,  whereupon  the  defendant  entered  a  plea 
of  not  guilty  of  robbery  as  charged  in  the  information,  as 
committed  on  the  twenty-fifth  day  of  November,  1903. 

The  appeal  is  taken  on  the  ground  that  the  defendant  did 
not  have  a  fair  and  impartial  trial,  as  intended  by  the  con- 
stitution of  the  United  States  and  of  the  state  of  California, 
for  the  reason  that  the  trial  was  conducted  under  the  pro- 
visions of  sections  666,  988,  and  1158  of  the  Penal  Code. 
These  sections  read  as  follows: — 

'' Section  666.  Second  offense,  how  punished  after  ecm- 
vtction  of  former  offense.  Every  person  who,  having  been 
convicted  of  petit  larceny,  or  of  any  offense  punishable  by 
imprisonment  in  the  state  prison,  commits  any  crime  after 
such  conviction,  is  punishable  therefor  as  follows : 
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'*L  If  the  offenae  of  which  such  person  is  sabseqnently 
conyieted  u  sach  that,  upon  a  first  conyictiony  an  ofi^ender 
would  be  punishable  by  imprisonment  in  the  state  prison 
for  any  term  exceeding  ten  years,  such  person  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than  ten  years. 

**2.  If  the  subsequent  offense  is  such  that  upon  a  first 
oonyiction,  the  offender  would  be  punishable  by  imprisonment 
in  the  state  prison  for  five  years,  or  any  less  term,  then  the 
person  convicted  of  any  such  subsequent  offense,  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  ten  years. 

''8.  If  the  subsequent  conviction  is  for  petit  larceny,  then 
the  person  convicted  of  such  subsequent  offense  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  five  years." 

'*  Section  988.  Arraignm^,  haw  made.  The  arraignment 
must  be  made  by  the  court,  or  by  the  clerk  or  district  attor- 
ns under  its  direction,  and  consists  in  reading  the  indict- 
ment or  information  to  the  defendant  and  delivering  to  him 
a  copy  thereof,  and  of  the  indorsements  thereon,  including 
the  list  of  witnesses,  and  asking  him  whether  he  pleads  guilty 
or  not  guilty  to  the  indictment  or  information.'' 

"Section  1158.  Jury  may  find  upon  charge  of  previous 
conviction.  Whenever  the  fact  of  a  previous  conviction  of 
another  offense  is  charged  in  an  indictment  or  information, 
the  jury,  if  they  find  a  verdict  of  guilty  of  the  offense  with 
which  he  is  charged,  must  also,  unless  the  answer  of  the 
defendant  admits  the  charge,  find  whether  or  not  he  has 
suffered  such  previous  conviction.  The  verdict  of  the  jury 
upon  a  charge  of  previous  conviction  may  be:  'We  find  the 
charge  of  previous  conviction  true,'  or  'We  find  the  charge 
of  previous  conviction  not  true,'  as  they  find  that  the  de- 
fendant has  or  has  not  suffered  such  conviction." 

Similar  provisions  have  been  contained  in  the  statutes  of 
various  states  for  many  years,  and  they  have  been  uniformly 
sustained  by  the  courts.  {Moore  v.  Missouri,  159  U.  S.  676.) 
Penal  laws  are  not  so  much  for  the  punishment  of  the  offender 
as  for  the  protection  of  society;  and  experience  has  shown 
that  the  persistent  and  hardened  offender  is  more  dangerous 
to  society  than  a  person  who  has  committed  but  one  offense, 
and  that  a  severer  punishment  is  demanded  in  such  case, 
the  better  to  protect  society.  Appellant's  counsel  in  his  reply 
brief  says:    ''It  may  be  admitted  that  the  prior  oonviction 
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constitutes  the  subsequent  violation  of  the  law  an  'agsprayated 
offense/  for  that,  we  may  admit,  is  the  meaning  and  intent 
and  the  force  and  effect  of  section  666,  with  whieh  we  have 
no  quarrel. '^  But  he  claims  that  this  matter  of  aggrayation 
is  for  the  information  of  the  court  alone,  and  with  whieh 
the  jury  has  no  concern  and  nothing  to  do.  It  may  be  replied 
to  this  that  the  former  eonyiction  is  a  fact,  and  a  Tery  im- 
portant one,  which  constitutes  or  goes  to  make  up  this  aggra- 
vated offense,  and  being  a  material  fact  in  the  case,  neces- 
sarily it  must  be  pleaded,  and  if  issue  be  joined  in  reference 
thereto,  either  by  plea  of  not  guilty  or  by  standing  mute, 
which  amounts  to  the  same  thing  under  the  Penal  Code,  that 
material  fact  must  be  proven  as  any  other  material  faet  in 
the  trial  of  the  cause.  In  People  v.  King,  64  Cal.  340,  in  a 
like  case,  this  court  says:  ''But  the  charge  of  the  previous 
conviction  which  entered  into  and  made  part  of  the  aggra- 
vated offense,  was  one  to  which  the  accused  had  the  right  to 
plead,  and  for  which  he  had  the  right  to  be  tried  as  in  other 
cases.  In  such  a  case  he  is  not  being  tried  for  a  separate 
offense  as  intimated  by  appellant's  counsel,  but,  as  already 
stated,  the  fact  of  the  former  conviction  is  a  part  of  the 
offense  upon  which  he  is  being  tried."  In  People  v.  Stanley, 
47  Cal.  114,^  it  was  claimed,  as  here,  that  if  the  punishment 
for  the  second  offense  be  increased  because  of  a  prior  convic- 
tion for  another  offense,  the  accused  would  be  twice  punished 
for  the  same  offense,  to  which  this  court  replies:  ''The  ready 
answer  to  the  proposition  is,  that  he  is  not  again  punished 
for  the  first  offense,  but  the  punishment  for  the  second  is 
increased,  because  by  his  persistence  in  the  perpetration  of 
crime  he  has  evinced  a  depravity  which  merits  a  greater 
punishment,  and  hence  to  be  restrained  by  severer  penalties 
than  if  it  were  his  first  offense."  It  is  again  contended  on 
behalf  of  the  appellant,  that  it  is  a  discrimination  and  de- 
struction of  the  uniform  operation  of  the  general  laws  in 
the  trial  of  a  case  like  this,  and  that  the  jury  is  prejudiced  in 
advance  from  the  fact  of  the  reading  of  the  indictment 
charging  him  with  the  previous  conviction,  and  tiiat  thereby 
defendant  is  compelled  to  be  a  witness  against  himself.  To 
this  it  might  be  replied  that  the  defendant  has  it  in  his  power 
to  avoid  bringing  before  the  jury  the  fact  of  a  previom  eon- 
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yietion,  by  eonfessing  saeh  previous  conyictioii  at  the  time 
of  the  arraignment  before  the  court.  Section  1093  of  the 
Penal  Code  directs  that  after  the  jury  is  impaneled  and 
sworn,  the  indictment  or  information  is  read  to  the  jury, 
''and  in  cases  where  it  charges  a  previous  conviction,  and 
the  defendant  has  confessed  the  same,  the  clerk  in  read- 
ing it  shall  omit  therefrom  all  that  relates  to  such  previous 
conviction.'' 

The  provisions  of  the  Penal  Code  and  the  practice  there- 
under in  reference  to  cases  of  previous  convictions  are  not 
in  conflict  with  the  provisions  of  the  constitution  of  the 
United  States  or  of  this  state. 

In  Moore  v.  Missouri,  159  U.  S.  676,  the  indictment  charged 
that  defendant,  on  the  eleventh  day  of  January,  1877,  in 
the  city  of  St  Louis,  in  the  criminal  court  therein,  was  duly 
convicted  of  the  offense  of  grand  larceny,  and  was  sentenced 
by  said  court  to  imprisonment  in  the  penitentiary  for  the 
term  of  three  years,  and  was  duly  imprisoned  in  said  peni- 
tentiary accordingly,  and  that  thereafter  he  committed  the 
offense  of  bui^lary  and  grand  larceny  on  May  26,  1893.  On 
being  arraigned  he  pleaded  not  guilty.  Among  the  grounds 
assigned  on  his  motion  for  arrest  of  judgment  was  that  the 
first  offense  was  not  included  in  the  last  offense,  but  was  a 
separate  and  distinct  offense,  and  that  the  statute  upon  which 
the  indictment  was  founded  was  unconstitutional  and  void 
in  that  it  violated  the  fourteenth  amendment  of  the  federal 
constitution  and  the  biU  of  rights  of  the  constitution  of  Mis- 
souri, in  that  it  prescribed  a  second  punishment  for  the  same 
offense,  and  a  different  punishment  for  different  persons 
for  committing  said  offenses.  The  supreme  court,  however, 
held  that  these  contentions  were  untenable,  that  the  accused 
was  not  again  punished  for  the  same  offense.  ''The  punish- 
ment is  for  the  last  offense  committed,  and  it  is  rendered  more 
severe  in  consequence  of  the  situation  into  which  the  party 
had  previously  brought  himself."  (Citing  with  approval 
Boss's  Case,  2  Pick.  (Mass.)  165;  People  v.  Stanley,  47  Cal. 
113;*  Plumbly  v.  Commo7iwealth,  2  Met.  (Mass.)  413;  John- 
son V.  People,  55  N.  Y.  512,  and  a  great  number  of  other  cases 
from  various  states.) 

In  People  v.  Sickles,  156  N.  Y.  548,  it  is  said  in  the  opinion 
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of  the  ootirt :  ''Reason  saggests  that  the  pendstent  and  hard- 
ened offender  needs  a  aeverer  pnniahment.  The  preyious 
punishment  haying  fafled  to  reform  him,  his  guilt,  upon  hit 
further  offending,  is  greater,  and,  being  so,  severer  treatment 
is  needed  to  compel  him  to  reform  his  ways,  and  in  further^ 
ance  of  the  effort  to  prevent  crime.  In  enacting  that,  upon 
a  conviction  for  a  second  offense,  the  punishment  shall  be 
one  of  greater  severity,  the  legislature  has  acted  in  accord- 
ance with  the  dictates  of  a  wise  policy  and  has  invaded  no 
constitutional  right.  How  can  it  be  said  that  the  defendant 
has  not  had  due  process  of  lawt  The  statute  announced 
the  enhanced  penalty,  which  he  would  incur  by  repeating 
his  infraction  of  the  laws  against  crime.  The  indictment 
charged  him  with  the  aggravated  crime,  and  he  was  put  upon 
his  trial,  under  the  charge  of  being  for  a  second  time  an 
offender,  and,  therefore,  liable  to  suffer  a  severer  punishment 
His  sentence  was  pronounced,  after  he  had  been  tried  and 
found  guilty  by  the  verdict  of  a  jury.  The  course  of  the 
administration  of  justice  was  regular  in  all  respects.  When 
it  is  said  that  the  presumption  of  the  defendant's  innocence 
was  destroyed  by  the  introduction  of  proof  of  his  former 
conviction,  the  proposition  is  based  upon  mere  assumption, 
and  it  is  the  error  in  that  assumption  which  affects  the  ap- 
pellant's argument.  The  statute  has  not  abrogated  the  rule 
as  to  the  presumption  of  innocence.'' 

The  scope  and  meaning  of  the  fourteenth  amendment  to 
the  constitution  were  considered  in  In  re  Kemmler,  136  U.  S. 
436.  The  supreme  court  says  in  that  case:  ''The  fourteenth 
amendment  did  not  radically  change  the  whole  theory  of  the 
relations  of  the  state  and  federal  governments  to  eadi  other, 
and  of  both  governments  to  the  people.  The  same  person 
may  be  at  the  same  time  a  citi2en  of  the  United  States  and 
a  citizen  of  a  state.  Protection  to  life,  liberty,  and  property 
rests  primarily  with  the  states,  and  the  amendment  furnishes 
additional  guarantee  against  any  encroachment  by  the  states 
upon  those  fundamental  rights  which  belong  to  citizenship, 
and  which  the  state  governments  were  created  to  secure.  The 
privileges  and  immunities  of  citizens  of  the  United  States,  as 
distinguished  from  the  privileges  and  immunities  of  citizens 
of  the  states,  are  indeed  protected  by  it;  but  those  are  privi- 
leges and  immunities  arising  out  of  the  nature  and  ciMcntiDl 
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character  of  the  national  govemmenty  and  granted  or  secured 
by  the  constitution  of  the  United  States. ''  (Citing  a  number 
of  former  decisions  by  the  same  court.)  And  again  in  Leeper 
V.  Texas,  139  U.  S.  467,  it  is  said:  "That  by  the  fourteenth 
amendment  the  powers  of  states  in  dealing  with  crime  within 
their  borders  are  not  limited,  except  that  no  state  can  depriye 
particular  persons,  or  classes  of  persons,  of  equal  and  im- 
partial justice  under  the  law;  that  law  in  its  regular  course 
of  administration  through  courts  of  justice  is  due  process, 
and  when  secured  by  the  law  of  the  state  the  constitutional 
requirement  is  satisfied;  and  that  due  process  is  so  secured 
by  laws  operating  on  all  alike,  and  not  subjecting  the  indi- 
vidual to  the  arbitrary  exercise  of  the  powers  of  government 
unrestrained  by  the  established  principles  of  private  right 
and  distributive  justice."     (Citing  a  number  of  cases.) 

The  defendant  in  this  case,  as  appears  from  the  record, 
was  arraigned  and  tried  in  the  same  manner  as  any  other 
defendant  who  has  suffered  a  previous  conviction  is  arraigned 
and  tried,  and  therefore  he  was  not  discriminated  against 
or  deprived  of  due  process  of  law,  as  shown  by  the  decisions 
already  cited  and  many  others  from  the  various  states  that 
might  be  cited  to  the  same  effect. 

Judgment  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[8.  F.  No.  8053.    Department  Two. — ^December  31,  1904.] 

CHARLES  H.  SMITH,  Appellant,  v.  JOSEPHINE  SMITH, 

Respondent. 

OlYORCS — OONDUOT  OP  TBIAL  BT  DEFENDANT  IN   PEBSON — ILLNESS — ^Be- 

rusAL  or  Continuance — Ordeb  Gbantino  New  Trial — ^Unavoii)- 
ABLE  Accident. — In  an  action  for  divorce  by  the  husband,  where  the 
wife  in  person  eondncted  the  trial,  and  upon  a  day  to  which  it  was 
adjourned  was  too  ill  to  attend,  and  requested  the  court  by  letter 
to  continue  the  case  on  that  ground,  which  was  refused  upon  objec- 
tion of  the  plaintiff  for  want  of  a  legal  showing,  an  order  granting 
a  new  trial  upon  the  sole  ground  that  it  was  shown  by  affidavits 
that  illness  prevented  her  attendance,  without  specifying  whether 


Digitized  by  VjOOQIC 


616  Smith  v.  Smith.  [145  CaL 

tt  was  granted  for  abuse  of  discretion  on  the  part  of  the  eovrt  er 
en  the  ground  of  unavoidable  accident  preventing  her  attendaaee  at 
the  farther  hearing  of  the  ease  upon  adjonmment,  the  order  will 
be  sostained  npon  the  latter  ground. 

Vsw — PouoT  ow  Law — ^Reasonable  Diuoknoe  ov  Diwbndamt. — ^In  di- 
Toree  eases  the  poli^  of  the  law  is  to  afford  a  f«U  bearing  on  botk 
sides,  and  to  relieve  the  parties  from  a  situation  which  prevented 
it;  and  the  fact  that  the  defendant  was  not  an  attorney,  and  benee 
unfamiliar  with  the  rule  of  practice,  maj  be  taken  into  considera- 
tion with  the  other  circumstances  in  the  case  in  determining  whether 
reasonable  diligence  was  employed  bj  her  in  presenting  to  the  court 
in  the  manner  she  did  the  fact  of  her  inability  to  attend  the  trial 
on  tbe  day  to  which  it  was  adjourned.  The  faets  diselosed  show 
sufficient  diligence,  at  least  in  an  aetioa  of  divorce^  to  obviate 
objection  for  want  of  it. 

Id. — ^Begeift  ow  Moket  ttkdee  Degbbe  ov  Maintekanoi — DEminAMT 
NOT  Estopped. — The  receipt  of  money  under  a  decree  obtained  by 
the  wife  in  an  action  for  maintenance,  which  was  continued  in  f oiee 
by  the  decree  of  divorce  for  the  period  of  six  months,  cannot  estop 
the  defendant  from  assailing  the  decree  of  divorce  oa  motkm  for 
new  triaL 

Id.— Notice  or  Intention — Signature  bt  Attobnet  not  SuBsnnrasD 
— ^Waives  ow  Objection. — The  fact  that  the  notice  of  intention  to 
move  for  a  new  trial  was  not  signed  by  a  former  attorney  of 
record  for  the  defendant  who  failed  to  conduct  the  trial,  and  was 
signed  by  an  attorney  not  regularly  substituted,  is  immaterial  wfaeie 
objection  on  that  ground  was  waived  by  the  plaintitf  by  reeogninng 
and  treating  such  attorney  as  representing  the  defendant  on  the 
motion  for  new  trial,  and  serving  papers  upon  him  as  sneii. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  triaL  Frank 
J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

Foshay  Walker,  and  Peter  F.  Dunne,  for  Appellant 

Aylett  R  Cotton,  for  Respondent 

LOBIOAN,  J. — This  is  an  appeal  by  plaintiff  from  an  order 
granting  the  defendant  a  new  trial. 

The  action  was  for  divorce,  the  pleadings  being  verified. 
The  complaint  charged  extreme  cruelty,  and  all  its  allega- 
tions were  specifically  denied  by  defendant  in  her  i 
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When  the  ease  was  called  for  trial  in  the  lower  eoturt  the 
defendant  appeared  in  propria  persona,  and  during  several 
dAjB,  while  the  trial  waa  in  actual  progress,  and  up  to  an 
adjournment  on  December  20,  1900,  actually  conducted  the 
proceedings  in  her  own  behalf.  At  the  close  of  the  daily 
session  of  the  court  on  December  20th,  the  evidence  thus  far 
being  introduced  on  behalf  of  plaintiff,  the  case  was  continued, 
the  further  hearing  to  be  resumed  at  ten  o'clock  December 
24th.  When  the  court  resumed  its  session  on  this  later  date 
the  judge  announced  that  he  was  in  receipt  of  a  letter  from 
the  defeadant,  stating  that  she  was  sick  and  unable  to  be 
present,  and  that  she  wished  him  to  continue  the  trial  till 
some  time  in  1901.  No  one  was  then  present  appearing  or 
representing  the  defendant.  The  attorney  for  the  plaintiff 
refused  to  consent  to  any  further  postponement  and  objected 
that  there  was  no  sufficient  showing  to  authorize  it,  and  the 
trial  was  thereupon  proceeded  with,  resulting,  on  the  same 
day,  in  findings  and  a  decree  in  favor  of  plaintiff  being  made 
and  signed  by  the  trial  judge. 

In  due  course  the  respondent  moved  for  a  new  trial  on  var- 
rious  grounds,  but  particularly  on  account  of  alleged  abuse 
of  discretion  on  the  part  of  the  court  in  refusing  to  continue 
the  further  hearing  of  the  cause,  and  in  proceeding  with  the 
trial  during  her  absence,  while  she  was  sick  and  unable  to 
attend,  and  further  on  account  of  accident  which  ordinary 
prudence  could  not  have  guarded  against,  and  which  preclud- 
ed her  presenee  in  court  upon  the  day  to  which  the  adjourn- 
ment had  been  had. 

Without  particularly  discussing  the  evidence  presented 
upon  the  motion  under  the  affidavits,  it  unquestionably  ap- 
pears therefrom  that  after  the  adjournment  of  December 
20th  respondent  became  sick  and  was  confined  to  her  bed  on 
the  twenty-first,  twenty-second,  and  twenty-third  days  of 
December;  that  on  the  morning  of  December  24th,  though 
still  ill,  she  attempted  to  prepare  for  her  attendanee  at  court, 
and  while  doing  so  she  became  dizzy  and  found  herself  so 
weak  as  to  be  hardly  able  to  stand;  that,  realizing  she  would 
be  unable  to  reach  court,  she  sent  by  messenger  a  letter  to 
the  superior  judge  presiding  at  the  trial,  informing  him  that 
she  was  too  Ul  to  attend,  and  asked  him  to  kindly  continue 
the 
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Upon  this  flihowing  the  ootirt  granted  her  motion  for  a 
new  trial,  and  stated  in  its  order  that  the  motion  was  granted 
'^npon  the  sole  ground  that  it  appears  that  defendant  waa 
dek  as  alleged  in  her  affidavit  and  in  that  of  Ellen  Sexton.'' 

While  this  order  is  apparently  speeifie  enough,  as  far  as  it 
goesy  it  affords  no  information  as  to  which  particular  ground 
of  the  motion  the  new  trial  was  awarded  on;  whether  for 
abuse  of  discretion  on  the  part  of  the  court,  or  because  re- 
spondent was  prevented  by  unavoidable  aeeident  from  being 
present  at  the  resumption  of  the  triaL 

This,  however,  we  do  not  deem  of  partiealar  moment  be- 
cause, while  a  vigorous  attack  is  made  upon  the  order,  if 
treated  as  one  granting  a  new  trial  for  abuse  of  discretion  on 
the  part  of  the  court,  on  the  ground  of  insufficiency  of  the 
evid^Qce  to  sustain  it,  and  further,  because  the  point  ooxdd 
only  be  availed  of  upon  a  bill  of  exceptions  or  a  statement 
of  the  case,  and  not  by  affidavits,  yet  we  think  the  order 
can  and  should  be  sustained,  as  being  based  upon  a  sufficient 
showing  of  providential  accident  preventing  the  attendanee 
of  respondent  at  the  further  hearing  of  the  case  upon  ad- 
journment, and  for  which  the  code  provides  a  new  trial  may 
be  granted. 

And  while  the  sufficiency  of  the  showing  made  by  re- 
spondent in  support  of  her  motion  on  this  ground  is  also  quea- 
tioned,  we  think  it  was  sufficient  to  sustain  the  order  of  the 
court. 

Under  her  motion,  on  this  ground,  the  essential  fact  to  be 
established  was  the  unavoidable  accidental  interposition  of 
sickness  which  prevented  her  attoidance.  This  was,  however, 
established  to  the  satisfaction  of  the  lower  court  l^  tlie  affi- 
davit of  respondent  and  that  of  her  landlady,  the  only  evi- 
dence on  the  point  presented  at  the  hearing.  Her  illness  was 
an  unfortunate  occurrence,  the  happening  of  which  she  could 
not  prevent,  and  through  the  existence  of  which  her  rights 
should  not  be  prejudiced,  and  it  is  from  a  judgment  obtained 
against  one  under  such  circumstances  that  the  eode  oontem- 
plates  that  relief  shall  be  afforded  by  granting  a  new  triaL 
It  is  insisted,  however,  that  the  respondent  was  wanting  in 
reasonable  diligenee  in  calling  the  attention  of  the  court  to 
the  fact  of  her  illness,  and  her  inability  to   attend   at    the 
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adjotinied  hour  of  triil,  both  in  the  method  and  the  manner 
she  adopted;  that  she  should  have  presented  an  afSdayit,  or  at 
least  a  certificate  of  a  physician,  or  should  have  employed 
an  attorney  to  prepare  the  necessary  moying  papers,  represent 
her  in  court,  and  ask  for  a  continuance.  Undoubtedly,  this 
would  have  been  the  better  course  to  have  pursued,  and  in 
ordinary  actions  where  the  conduct  of  proceedings  is  under 
the  control  of  attorneys  familiar  with  the  rales  of  procedure 
and  the  method  of  preserving  rights,  would  be  requisite,  but 
cases  may  occur  where  the  circumstances  show  that  but  little 
opportunity  was  afforded  a  party  litigant  to  adopt  this  method 
which  involves  some  preparation  and  the  lapse  of  time.  Of 
course,  it  is  no  strong  excuse  that  the  respondent  is  not  a 
lawy^,  and,  hence,  was  unfamiliar  with  methods  of  proce- 
dure, because  that  fact  would  not  ordinarily  relieve  h^  from 
mistakes  concerning  rules  of  practice.  But  the  cases  are  so 
exceptional  in  which  a  person  acts  as  her  own  attorney  that, 
at  least  in  divorce  cases,  where  the  policy  of  the  law  is  to 
afford  a  full  hearing  on  both  sides  and  to  relieve  the  parties 
from  a  situation  which  prevented  it,  when  it  would  not  do 
so  if  property  rights  alone  were  involved,  we  think  the  fact 
that  the  defendant  was  not  an  attorney,  and,  hence,  unfamiliar 
with  rules  of  practice,  may  be  taken  into  consideration  in 
determining,  with  the  other  circumstances  in  the  case,  whether 
reasonable  diligence  was  employed  by  her  in  presenting  to 
the  court,  in  the  manner  she  did,  the  fact  of  her  inability  to 
attend  the  trial  upon  the  day  to  which  it  was  adjourned. 
When  you  add  to  this  the  other  facts  that,  in  truth,  the  re- 
spondent was  too  ill  to  attend  on  that  day;  that  she  had  no 
attorney;  that  she  had  endeavored  in  the  morning  to  prepare 
herself  to  attend  courts  and  only  failed  to  do  so  because  she 
was  too  feeble;  taking  also  into  consideration  the  natural 
distress  of  mind  imder  which  she  must  necessarily  have 
labored,  proceeding  from  her  anxiety  to  attend  court  and  her 
inability  to  do  so;  the  short  time  that  probably  intervened 
between  her  discovery  that  she  would  not  be  able  to  attaid 
and  the  hour  when  the  session  of  court  commenced  within 
which  to  send  for  and  consult  with  a  lawyer,  or  to  have  a 
notaiy  att^id  in  preparation  of  an  afSdavit,  or  to  call  a 
physician  (she  had  none  in  attendance)  and  obtain  his  cer- 
tificate, and  that,  under  these  circumstances,  and  in  this 
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ntaation,  die  sent  the  letter  to  the  court,  explaining  her  con- 
dition, and  asking  a  postponement  of  her  trial,  we  think  these 
facts  disclose  sufficient  diligence,  at  least  in  an  action  for 
divorce,  to  obviate  the  objection  urged. 

In  discussing  this  matter  we  have  limited  our  consideration 
to  the  rule  as  applied  to  actions  for  divorce.  It  is  a  matter 
of  public  policy  that  divorces  should  only  be  granted  where 
the  fullest  opportunity  has  been  afforded  both  rides  to  be 
heard,  and  then  only  when  adequate  cause  for  divorce  is 
shown.  Whether  such  adequate  cause  exists  can  only  be 
disclosed  after  both  sides  have  had  an  opportunity  to  present 
all  their  evidence.  The  public  has  an  interest  in  having  no 
divorce  granted  excepting  for  good  cause,  and  it  is  this  con- 
sideration of  public  interest  which  h.is  largely  entered  into 
the  formulation  by  the  courts  of  a  more  liberal  rule  to  be 
applied  in  relieving  from  default  in  divorce  cases  than  applies 
in  other  cases  where  property  rights  alone  are  involved.  And 
while  this  rule  has  been  applied  more  particularly  in  divorce 
eases,  where  the  application  to  set  aside  a  judgment  by  default 
was  under  consideration,  the  principle  of  public  interest  is 
as  directly  applicable  to  cases  where,  during  the  actual  trial, 
the  party  has  been  precluded  by  unavoidable  accident  from 
presenting  her  case  on  the  merits,  and  a  motion  for  a  new 
trial  is  made  in  order  that  she  may  do  so,  as  in  cases  where 
relief  from  a  default  judgment  is  asked  when  the  party  had 
failed  to  appear  at  all.  In  the  one  case,  as  in  the  other,  the 
opportunity  has  not  been  given  to  hear  both  sides  of  the 
case,  or  to  permit  the  court  to  determine  whether  adequate 
cause  for  a  divorce  exists,  and  the  same  general  condition  pre- 
vailing, the  same  liberal  rule  should  apply. 

In  McBlain  v.  McBlain,  77  Cal.  609,  this  court  said:  "The 
parties  to  the  action  are  not  the  only  people  interested  in 
the  result  thereof.  The  public  has  an  interest  in  the  result 
of  every  suit  for  a  divorce;  the  policy  and  the  letter  of  the 
law  concur  in  guarding  against  collusion  or  fraud;  and  it 
should  be  the  aim  of  the  court  to  afford  the  fullest  possible 
hearing  in  such  matter. '' 

Subsequently,  in  Wardsworih  v.  Wardswarthj  81  Cal.  183,* 
where  this  court  conceded  that  such  negligence  upon  the  part 
of  the  defendant  appeared  as  in  ordinary  actions  would  entitle 
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her  to  no  rdief,  said:  ''So  far  as  the  divorce  awarded  to 
the  defendant  is  concerned,  the  motion  should  have  been 
granted  under  the  role  laid  down  in  McBlain  y.  McBlain, 
77  Gal.  509.  In  that  case  the  court,  per  Paterson,  J.,  said: 
'The  parties  to  the  action  are  not  the  only  people  interested 
in  the  result  thereof.  The  public  has  an  interest  in  the  result 
of  every  suit  for  a  divorce;  the  policy  and  the  letter  of  the 
law  concur  in  guarding  against  collusion  and  fraud;  and  it 
should  be  the  aim  of  the  court  to  afford  the  fullest  possible 
hearing  in  such  matters.'  In  the  present  case  there  seems 
to  have  been  an  honest  desire  on  the  part  of  the  plaintiff  to 
present  her  side  of  the  case;  and  while  in  an  ordinary  action 
the  negligence  shown  might  be  sufficient  to  deprive  her  of 
a  right  to  relief,  yet,  in  this  kind  of  a  case,  a  more  liberal 
rule  should  prevaiL  And  we  think  that  the  same  reasons 
require  the  application  of  a  liberal  rule  to  proceedings  for 
the  annulment  of  marriage,  and,  therefore,  that  the  judgment 
should  have  been  set  aside  as  to  the  whole  case." 

It  is  true  that  in  both  these  cases  the  matter  under  con- 
sideration was  relative  to  setting  aside,  upon  application, 
judgments  by  def  ault»  but,  as  we  have  said,  the  same  principle 
of  publie  policy  which  requires  that  a  full  hearing  in  divorce 
cases  should  be  had,  and  that  a  liberal  rule  to  promote  that 
end,  as  far  at  least  as  the  showing  is  concerned,  should  obtain, 
applies  in  all  cases  where  the  application  or  motion  is  made 
within  the  statutory  time  upon  the  statutory  grounds. 

And  while  in  the  cases  we  have  cited  the  court  speaks  about 
the  policy  of  the  law  being  to  guard  against  collusion  and 
fraud,  its  policy  is  not  limited  solely  to  that  end.  It  is  as 
much  public  policy  that  divorces  should  not  be  granted,  unless 
for  adequate  cause,  as  it  is  that  they  should  not  be  obtained 
by  collusion  and  fraud,  because  in  either  event  they  should 
not  be  granted  at  all,  and  this  politic  end  can  be  best  promoted 
and  attained  in  the  one,  as  in  the  other,  by  the  fullest  possible 
hearing. 

In  concluding  this  branch  of  the  case  it  may  be  said,  as 
was  generally  declared  in  the  Wardsworth  case,  that  there 
seems  to  have  been  an  honest  desire  on  the  part  of  the  de- 
fendant to  be  present  at  the  trial  and  present  her  side  of 
the  case,  and  that,  If  we  assume  that  in  an  ordinary  aetioD 
the  showing  she  made  might  be  deemed  insufficient  to 
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rant  granting  her  a  new  trial,  yet,  in  this  elasB  of  easea,  a 
more  liberal  role  should  prevail,  and  the  order  granting  her 
a  new  trial,  as  far  at  least  as  the  objections  now  under  con- 
sideration are  concerned,  should  be  sostained. 

It  is  farther  insisted  that  the  order  granting  the  motion 
for  a  new  trial  should  be  reyersed,  it  being  contended  that 
the  record  shows  that  respondent  received  money  awarded  her 
by  the  decree  (six  hundred  dollars),  and  hence,  upon  the 
principle  that  having  taken  the  benefit  of  the  decree  she  must 
bear  its  burden,  she  was  not  entitled  to  assail  the  decree  on 
motion  for  a  new  triaL 

But  this  money  was  not  received  under  the  decree  of  divorce, 
but  under  a  decree  of  maintenance  awarded  defendant  in 
1893.  In  the  decree  of  divorce  the  court  provided  that  the 
plaintiff  continue  to  pay  the  amount  provided  for  in  the 
maintenance  decree  up  to  June  15,  1901,  when  further  i>ay- 
ment  was  to  cease.  This  was  the  money  paid  defendant,  but 
it  was  not  under  the  decree  of  divorce,  but  under  the  decree 
of  maintenance,  which,  by  the  terms  of  the  decree  of  divorce, 
was  not  to  be  effective  until  June  15,  1901. 

The  further  point  is  made  that  the  notice  of  intention  to 
move  for  a  new  trial  is  fatally  defective  because  not  signed 
l^  the  attorney  who  originally  appeared  of  record  for  the 
defendant  While  it  is  true  tiiat  said  notice  was  signed  hy 
a  different  attorney,  still  it  is  apparent  that  any  objection 
upon  that  ground  was  waived  by  appellant  in  recognizing 
and  treating  the  said  attorney  as  representing  the  defendant 
on  the  motion  for  a  new  trial,  by  receiving  and  admitting 
service  of  papers  from  him  in  her  behalf,  without  making  or 
reserving  any  objection  on  that  account  at  the  time,  and  hy 
serving  papers  in  the  appellant's  behalf,  upon  such  attorney. 
Upon  this  subject  it  is  said  in  Hayne  on  New  Trial  and 
Appeal  (page  59,  at  close  of  section  13) :  ''But  where 
the  notice  is  not  properly  signed,  the  successful  par^ 
must  reserve  his  objection  on  that  account  at  the  time  it  is 
served  upon  him,  and  not  treat  the  notice  as  sufficient  If  he 
recognizes  the  attorney  giving  the  notice  as  the  one  having 
authority  to  give  it»  he  will  not  afterwards  be  permitted 
to  question  his  authority.  This  is  the  rule  with  req;>ect  to 
notices  of  appeal,  and  it  undoubtedly  applies  to  notices  of 
intention.'' 
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These  are  the  only  matters  upon  this  appeal  requiring  at- 
tention,  and  the  order  appealed  from  granting  a  new  trial  is 
affirmed. 

MeFarland,  J.»  and  Henshaw,  J.^  eonenrred. 
Hearing  in  Bank  denied 


[8.  F.  Ko.  8102.    Department  Two. — ^Deeember  81,  1904.] 

POUB  OIL  COMPANY,  AppeUant,  v.  UNITED  OIL  PRO- 
DUCERS et  al.,  Respondents. 

OoOTiAOTS-— Letters— Pboposal — QuALiriBD  Assent. — ^Ih  order  to  eon- 
■titate  a  binding  contract  by  letters  there  mnet  be  a  propoea) 
■qnareljr  assented  to.  A  qualified  acceptance  is  a  rejection  of  the 
proposal,  and  is  a  new  proposal,  and  if  the  new  proposal  Is  not 
accepted  no  contract  is  constituted. 

iDdx-fiUiii  or  Oil— AcnoN  job  Bjisaoh  of  Oontbaot— Byidengb — Inad- 
MTSSiBTiE  Letters. — In  an  action  for  breach  of  an  alleged  contract 
to  purchase  oil,  letters  containing  merely  a  proposal  by  plaintiff  tj 
sell  the  oil  on  specified  terms,  and  a  qualified  acceptance  of  the 
terms  by  the  defendant,  adding  a  material  new  term,  that  the 
proposed  quality  of  the  oil  must  be  at  a  fixed  temperature,  were 
properly  excluded  from  CTidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Oily  and  County  of  San  Franoisco.   J.  G.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  F.  Williamson,  Livingston  Jenks,  and  J.  A.  Elston,  for 

Appellant 

Weil  ft  Lippitt,  and  James  G.  Maguire,  for  Respondents. 

HENSHAW,  J. — ^Plaintiff  sued  defendant  corporation  and 
its  stockholders,  seeking  a  recovery  for  alleged  breach  of  con- 
tract for  the  purchase  of  oil.  Upon  trial  plaintiff  sought  to 
prove  the  contract  by  the  introduction  in  evidence  of  the  fol- 
lowing letters :— - 
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''San  Franoisoo,  Cal.^  Dec  19,  1900. 
''Unitbd  Oil  PfeODUCEBS,  Phblan  Bldg. — Qentlemen:  We 
beg  to  offer  you  crude  petroleum  of  a  guaranteed  gravity  of 
not  less  than  15  at  the  rate  of  2  cars  per  day,  as  a  tniniirmniy 
to  3  cars,  as  a  maxininTn,  for  one  year  from  Februaiy  Ist, 
1901,  to  February  1st,  1902,  at  the  price  of  52y2C,  f.  o.  b., 
Bakersfield.  In  ease  this  offer  meets  with  your  acceptance 
and  you  desire  to  include  January  next  within  the  contract, 
we  shall  be  please  to  supply  you  during  that  month  at  the 
same  rate  and  at  the  same  terms.    Yours  truly, 

"FouB  Oil  Compakt, 
<'Chablbs  Musaub,  Seely.^ 

'^San  Fbakcisoo,  Dec  20,  1900. 
**NuMBB  Four  Oil  Oompant,  Mills  Bldo.,  Citt. — Gen- 
tlemen: Replying  to  your  favor  of  the  19th  lost.,  would  say 
that  we  accept  your  proposition  therein  contained  for  fud 
oil  for  one  year  at  52^  cents,  f.  o.  b.,  Bakersfield,  on  2  ean 
per  day  minhnum,  and  3  cars  per  day  maximum.  The  gravity 
of  the  oil  to  be  15  degrees  Beaume,  as  you  state,  but  we  wish 
this  distinctly  understood  under  this  agreement  to  be  16 
degrees  Beaume  at  a  temperature  of  60  degrees  Fahrenheit 
We  presume  that  all  oil  will  be  of  this  grade,  as  it  has  been 
thus  far,  but  we  do  not  wish  any  oil  bdow  that  gravity  at 
that  temperature.    Yours  truly, 

''Unitbd  Oil  PnoDUcaBBS, 

*^By  Shaftbb  Howard,  Secretary." 

It  aeoompanied  its  offer  with  an  additional  offer  to  prove 
the  meaning  of  certain  technical  terms  and  abbreviations 
understood  by  the  parties.  The  court  sustained  defendants' 
objection  to  the  introduction  in  evidence  of  the  letters,  and 
judgment  followed  for  the  defendants,  from  which  plaintiff 
appeals. 

The  roles  for  determining  wheth^  or  not  a  proposal  and 
acceptance  constitute  a  binding  contract  are  well  settled,  and 
by  this  court  have  been  expressed  in  the  following  language; 
''To  constitute  a  binding  contract  made  in  this  form  [letters] 
there  must  be  a  proposal  squarely  assented  to.  If  the  accept- 
ance be  not  unqualified,  or  go  not  to  the  actual  thing  proposed, 
then  there  is  no  binding  contract  (1  Wharton  on  (Contracts, 
see.  4)    A  proposal  to  accept,  or  an  acceptance  based  upon 
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terms  yarying  from  those  offered,  is  a  rejection  of  the  offer. 
(National  Bank  v.  Hall,  101  U.  S.  43,  51.)  An  offer  imposes 
no  obiigbtion,  unless  it  is  accepted  u^on  the  terms  upon  which 
it  was  made.  (Tilley  v.  County  of  Cook,  103  U.  S.  161.)  An 
acceptance  must  be  absolute  and  um^aalified.  A  qualified 
acceptance  i'^  v^  new  proposal.  (Civ.  Code,  SvC.  1585.)" 
{Wrist en  v.  Bowles,  82  Cal.  84.  See,  also,  Tore  v.  Bankers 
jfe.  Assn,,  88  Cal.  609.)  Under  these  principles  of  law  it 
is  dear  that  the  court's  ruling  was  correct  and  that  the  minds 
of  the  parties  had  not  met  in  the  creation  of  a  legal  obligation, 
and  this  for  the  reason  that  the  acceptance  of  the  defendant 
was  conditional  and  imported  into  the  contract  a  term  not 
fonnd  in  the  original  proposal  and  one  requiring  the  assent 
of  the  plaintiff  before  either  could  be  bound.  This  term  is 
found  in  the  following  sentence:  ''But  we  wish  this  dis- 
tinctly understood  under  this  agreement  to  be  15  degrees 
Beaume  at  a  temperature  of  60  degrees  Fahrenheit.'*  The 
)riginal  proposition  contained  no  limitation  upon  the  tem- 
perature at  which  gravity  was  to  be  determined.  That  the 
matter  of  temperature  was  regarded  as  of  importance  is  not 
jnly  shown  by  the  condition  expressed  in  respondent's  answer, 
^ut  is  further  shown  by  a  copy  of  another  contract  made  by 
plaintiff,  where  it  is  specified  that  the  gravity  shall  be  de- 
cermined  at  a  temperature  of  seventy  degrees  Fahrenheit. 
Plaintiff  having  failed  to  prove  its  acceptance  of  the  new  con- 
dition imposed  by  defendant's  letter,  it  follows  that  the  accept- 
4*nce  was  not  absolute  and  unqualified,  but  was  conditional, 
amounting  to  a  new  proposal  upon  the  part  of  the  defendants, 
to  which  the  plaintiff  never  assented.  There  was  thus  no  com- 
pleted contract  between  the  parties,  and  the  judgment  ap- 
pealed from  is  therefore  affirmed. 

McFarland,  J.,  and  Lorigan,  J.^  concurred. 

Hearing  in  Bank  denied. 
CXLV.  CaL— 4« 
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[a  F.  No.  2983.    Dopaxtmeiit  Two.— Deoembor  SI,  1904.] 

HIBERNIA  SAVINGS  AND  LOAN  SOCIETY,  Eeupondent, 
V.  P.  BOLAND,  Administrator  of  Annie  Lennon,  De- 
ceased, JAMES  LENNON,  and  JAMES  BOYEB, 
Appellants. 

FoBxciosuBS  or  Mobtgaok— Statotb  or  LnoTATioirs— Di^vh  or  On 
MoKTGAOOB. — The  death  of  one  of  two  mortgagon  does  not  haTO  the 
effect  to  Biupend  the  statute  of  limitations  as  to  the  other  mort- 
gagor or  as  to  his  grantee. 

lb.— Bab  Appxasino  upon  Fact  or  CoKPLAnrT— DracTTRBxn— Ahbwib^ 
Objection  to  Eyidinob— Absbnox  of  Fnn>iN0.— Where  the  bar  of 
the  statute  as  to  the  defendants  other  than  the  administrator  of  the 
deceased  defendant  appeared  upon  the  face  of  the  complaint,  a 
demurre-  to  the  complaint  on  that  ground  was  improperly  over- 
roled;  and  the  objection  is  not  cured  where  the  answer  set  up 
the  bar  of  the  statute,  and  sueh  defendants  at  the  trial  objected 
to  evidence  of  the  mortgage  on  the  ground  that  it  was  barred  as 
to  them,  and  there  is  no  finding  of  fact  express  or  implied  to  the 
eontrary. 

Id. — Ck)NSTBucTioN  OF  FiKDmos — Conclusions  or  Law— Plka  or  Stat- 
UTB  NOT  Dbteated. — Where  there  was  no  finding  upon  the  plea 
of  the  statute,  nor  of  facts  from  which  such  finding  maj  be  inferred, 
conclusions  of  law  based  upon  specific  facts  found,  which  were  the 
only  facts  put  in  evidence  as  to  the  effect  of  an  unrecorded  deed 
from  the  wife  to  the  husband  prior  to  its  record,  and  as  to  the 
deed  being  subject  to  the  mortgage,  and  as  to  the  right  of  fore- 
closure against  them,  cannot  defeat  the  plea  of  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  Boyer,  for  AppeUanta. 

Tobin  ft  Tobin,  for  Bespondeol 

SMITH,  C. — ^Appeal  of  the  defendants  from  a  Judgment 
foreclosing  the  mortgage  to  the  plaintiff,  of  the  defendant 
Lennon  and  his  deceased  wife,  Annie  Lennon, — ^the  defendant 
Boland's  intestate.  The  mortgage  was  made  February  21, 
1893,  to  secure  the  joint  and  several  promissory  note  of  the 
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mortgagors  for  the  sum  of  four  hundred  dollars,  with  interest^ 
due  one  year  from  date;  and  was  recorded  the  same  day.  The 
suit  was  brought  May  16,  1900. 

The  case  as  shown  hy  the  pleadings  and  findings  is  as  fi^ 
lows: — 

The  allegations  of  the  complaint  so  far  as  material  are^ 
that  the  note  was  made  and  the  mortgage  executed  and  re- 
corded as  above  stated,  and  that  it  has  not  been  paid;  that 
the  defendants  Lennon  and  Boyer  ''have  interests  in  or  liois 
upon  said  real  property,  but  the  same  whatever  they  may 
be  are  subsequent  and  subject  to  flie  lien  of  said  mortgage"; 
that  the  said  Annie  died  intestate  on  or  about  March  29, 1893 ; 
and  that  the  defendant  Boland  was  api>ointed  her  administra- 
tor March  1, 1900. 

A  demurrer  was  interposed  to  the  eomplaint  1^  the  de- 
f^idants  Lennon  and  Boyer,  on  the  ground  that  it  appeared 
on  the  face  of  the  complaint  that  the  plaintiff's  cause  of  action 
was  barred  by  the  provisions  of  section  337  of  the  Code  of 
Civil  Procedure;  and  there  was  also  a  demurrer  by  the  admin- 
istrator; but  both  were  overruled. 

The  answer  of  the  defendants  Lennon  and  Boyer  alleges, 
that  on  or  about  January  9,  1892  (a  little  over  a  year  prior 
to  the  mortgage),  and  afterwards  until  Januaiy  27, 1900,  the 
defendant  Lennon  was  the  owner  of  the  mortgaged  premises 
under  a  deed  of  the  former  date,  recorded  January  27,  1900, 
and  that  on  the  latter  date  he  conveyed  the  same  to  tiie  de- 
fendant Boyer;  that  neither  the  defendant  Boland  nor  his 
intestate  in  her  lifetime  ever  had  any  interest  in  the  mort- 
gaged premises  since  the  mortgage  was  made;  and  that  the 
plaintiff's  action  is  barred  by  the  provisions  of  the  above^sited 
section  337  of  the  Code  of  Civil  Procedure. 

All  the  allegations  of  the  complaint  are  found  to  be  true, 
except  the  allegation  as  to  the  interests  of  the  defendants 
Lennon  and  Boyer  in  the  mortgaged  land;  and  with  regard 
to  this,  and  the  corresponding  allegations  of  the  answer,  it 
is  found  that  at  the  date  of  the  mortgage  the  mortgaged 
property  ''stood  of  record  in  the  name  of  [Mrs.]  Lennon"; 
who  by  deed  of  grant,  of  date  January  9,  1892,  had  conveyed 
the  same  to  the  defendant  Lennon;  and  "that  the  defendant 
heaman  acquired  said  real  property  hy  said  deed,"  and  the 
said  B<^er  hy  conveyance  from  him  as  alleged  in  the  answer. 
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Tboa  k  no  flndmg  npoa  the  jdea  of  fbe  statate;  nor  of 
faets  from  which  such  flnding  may  be  inferred  But  it  is 
elaimed  l^  the  respondent  that  certain  of  tihe  ooneliiaiona  of 
law  are  to  be  regarded  as  findings  of  fact»  and  that  these  are 
sofficient  to  defeat  the  plea.  These  are:  "That  the  said 
deed  [referring  to  the  deed  of  Mrs.  Lennon  to  her  husband] 
was  void  as  to  the  plaintifE  np  to  the  time  of  reoording  the 
same'' ;  and,  in  effeet,  that  the  defendants  Lennon  and  Bojer 
thereby  acquired  an  interest  in  the  mortgaged  property  ''sub- 
sequent and  inferior  to  tiie  lien  of  plaintiff/'  and  ''subject" 
thereto.  But,  obviously,  these  propositions  aro  in  their  nature 
what  thqr  purport  to  be, — that  is,  mere  conclusions  of  law 
based  on  the  specific  facts  found;  which,  it  appears  from  the 
bin  of  exceptions,  where  the  only  facts  put  in  evidence. 

A  personal  judgment  was  entered  i^iainst  the  defendant 
Boland  as  administrator  for  the  amount  due  on  the  note; 
and  a  judgment  of  foredosuro  against  the  defendants  gen- 
erally. 

It  is  admitted  that,  under  the  provisions  of  section  SS3  of 
the  Code  of  Civil  Procedure,  the  plaintiff's  cause  of  action  v 
not  barred  as  to  the  defendant  administrator.  But  the  con- 
trary is  claimed  as  to  the  defendants  Lennon  and  Boyer;  an4 
whether  this  oontaoition  can  be  sustained  is  the  only  question 
involved  in  this  appeal  It  will  be  considered,  first,  as  pro 
salted  by  the  demurrer  to  the  complaint,  and  afterwards  as 
affected  by  the  subsequent  proceedings. 

As  to  the  former  aspect  of  the  question,  it  appears  on  thi 
face  of  the  complaint  that  the  suit  was  brought  moro  than 
six  years  after  the  note  and  mortgage  became  due;  and 
nothing  appears  in  the  complaint  to  rebut  the  defense 
of  the  statute,  unless  it  be  the  baro  fact  of  the  death  of  Mrs. 
Lennon  bef  oro  the  note  was  barred.  But  this,  it  is  clear  upon 
principle,  could  not  affect  the  bar  of  the  statute  as  to  the  sur- 
viving mortgagor;  and  it  has  been  so  hdd.  (Vandall  v. 
league,  142  Cal.  471;  Sichel  v.  CariUo,  42  Cal.  493.)  On  the 
facts  alleged,  therefore,  all  that  the  plaintiff  was  entitled  to 
was  a  judgment  against  the  administrator  of  Mrs.  Lennon 
only,  and  such  as  "in  no  wise  to  projudioe  the  title  of"  her 
co-mortgagor.  (Vandall  v.  league,  142  Cal.  493.)  This  de- 
cision does  not  conflict  with  the  decision  in  EMtate  of  Btdlart^ 
116  Cal.  355,  cited  by  the  respondent's  counsel. 
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Nor  was  the  error  in  overraling  the  demurrer  eured  by  the 
subsequent  proceedings.  The  plaintiff  was,  perhaps,  entitled 
to  controvert  the  afSrmative  defense  set  up  in  the  answer, 
and,  without  pleading,  to  prove  any  facts  tending  to  rebut  it 
(Code  Civ.  Proc,  sec.  462,  and  cases  cited,  Pomeroy's  ed.), 
and  a  finding  in  its  favor  on  sufficient  evidence  upon  the  issue 
of  the  statute  would  have  been  sufficient  to  support  the  judg- 
ment. But,  as  appears  from  the  bill  of  exceptions,  the  only 
evidence  offered  by  the  plaintiff — except  as  to  non-payment — 
was  the  note  and  mortgage,  which  were  admitted  over  the 
objection  that  it  appeared  on  their  face  that  they  were  barred 
by  the  statute  as  pleaded.  On  the  evidence,  therefore,  as  well 
as  on  the  complaint,  the  plaintiff's  cause  of  action  appears 
to  be  barred,  and  there  is  no  finding,  express  or  implied,  to 
the  contrary. 

We  advise  that  the  judgmait  appealed  from  be  reversed. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[S.  F.  No.  8S01.    In  Bank.— Deeember  81,  1904.] 

PAUL    J.    DENNINGEE,    Petitioner,    v.    EECORDBB'S 
COURT  OF  CITY  OF  POMONA,  Respondent 

Municipal  Oorpobations — Obdinancx  Bbgulatino  Oas*Batis — Misdi- 

HKAMOB — CiONSTITUnONiLL  LAW — MUNICIPAL  COBPORATION   ACT. — ^A. 

municipal  ordinance  pamed  hj  a  manicipal  corporation  of  the  fifth 
class,  regulating  gas-rates  and  establishing  a  maximum  rate,  and 
declaring  it  a  misdemeanor  to  collect  or  receiTe  more,  is  constitu- 
tional and  valid.  If  it  is  not  authorised  by  the  grant  of  police 
power  made  in  section  11  of  article  XI  of  the  constitution,  it  is 
authorised  by  section  19  of  article  XI  of  the  constitution,  empoirer- 
ing  municipal  corporations  to  fix  gas-rates  for  persons  or  com- 
panies laying  pipes  therein,  construed  in  connection  with  the 
Municipal  Incorporation  Act,  providing  for  ordinances  and  em- 
powering cities  of  the  fifth  class  to  impose  fines,  penalties,  and 
forfeitures  for  the  violation  of  ordinances. 
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lb.— CoNSTBucnoK  or  Ck)N8TiTUTioK— Mandate  upok  Lmisultdss.— 
Whaterer  may  be  tlie  interpretation  of  seotion  88  of  artlde  IV  of 
the  eonstitutiony  laying  a  mandate  npon  the  legidaton  to  lepdate 
efaargee  for  serriees  performed  and  eommoditiea  fnraished  bj  tele- 
graph and  gaa  eorporations,  the  failure  of  the  I^gislatare  to  set 
under  that  seetion  will  not  render  nugatory  the  right  granted  bj 
eeetion  19  of  artiele  XI  thereof  to  municipal  eorporation%  le- 
enf oreed  by  a  preseribed  method  for  its  exercise,  and  by  eo  miwh 
legislation  as  is  absolutely  necessary  to  supply  its  daAeSendes. 

Id. — PUKIBHICSNT  lOB  MISDEMEANOR— POWXB  OV  LEqnP.ATOEJB— BEABOW- 

ABLE  Fine. — ^Whaterer  the  legislatore  may  punish  as  a  ndsdemeaiior 
it  may  authorise  a  municipal  eorporation  to  punish  as  a  wM/b- 
meaner.  A  fine  of  three  hundred  dollars  for  violation  of  aa  ordi- 
nance fixing  a  maiimum  rate  for  gas  is  not  unreasonable. 

bu— Collection  iob  Corporation— Ofebation  or  ObdinanoBi^ — ^Wbars 
the  ordinance  by  its  terms  applies  to  any  person  who  coQeets  or 
reeeiTes  more  than  the  maximum  rate  for  gas,  the  fact  that  the 
defendant  convicted  of  misdemeanor  was  coUectfng  as  agent  for  a 
eorporation  cannot  render  the  complaint  for  misdomoanor  Insaf* 
fident.  The  corporation  must  act  through  the  Rge&qr  of  aatual 
persons,  to  whom  the  ordinance  appHes. 

Td.!— Wbit  or  BEViEw-nJuBisDiGTioN  o»  Beoobdeb's  OomT^— If  B  osn- 
plaint  under  a  municipal  ordinance  should  fall  to  allego  fisets 
constituting  one  of  the  offenses  to  which  the  jurisdietioii  of  the 
recorder's  court  is  confined,  a  Judgment  of  eonyietSoB  may  be 
reviewed  and  annulled  upon  oerUorofi;  but  where  it  appean  that 
it  has  jurisdiction  over  the  olTcnoo  charged,  its  judgment  mart  be 
afilrmed. 

CEBTIORABI  to  review  a  judgment  of  the  Beeorder*^ 
Court  of  the  City  of  Pomona.   John  H.  Lee,  Beoorder. 

The  facts  are  stated  in  the  opinion  of  the  oonrt 

Herbert  Cutler  Brown,  and  Garret  W.  MoEnemegry  far 
Petitioner. 

Bobert  G.  Loneks,  City  Attomqr,  for  Bespondent 

BEATTT,  C.  J. — The  petitioner  was  conyicted  in  the  re- 
corder's court  of  collecting  from  a  resident  of  Pomona  more 
than  one  dollar  and  fifty  cents  per  thousand  feet  for  gaa, 
contrary  to  the  provisions  of  a  municipal  ordinance  es- 
tablishing that  as  the  maximum  rate,  and  declaring  it  a 
misdemeanor  to  collect  or  receive  more.  He  seeks  in  this 
proceeding,  by  certiorari,  a  review  of  the  judgment  of  fine 
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and  imprisonment,  and  the  sole  question  to  be  determined 
is  whether  the  recorder's  court  exceeded  its  jurisdiction. 

Pomona  is  a  city  of  the  fifth  class,  and  the  recorder's  court 
in  cities  of  that  class  has  a  jurisdiction  in  criminal  cases 
strictly  limited  in  character  (Stats.  1883,  p.  265),  so  that  if 
the  oomplaint  upon  which  a  defendant  is  arrested  and  tried 
fails  to  allege  facts  constituting  one  of  the  offenses  to  which 
its  jurisdiction  is  confined,  a  judgment  of  conviction  may  be 
reviewed  and  annulled  upon  certiorari,  or,  in  case  of  actual 
imprisoimient,  upon  habeas  corpus. 

The  petitioner  contends  that  the  complaint  upon  which  he 
was  arrested  and  tried  charges  no  offense, — ^first,  because  the 
municipality  has  no  power  to  limit  gas-rates  by  ordinanoe; 
and  second,  because  even  if  it  has  the  power  to  establish  a 
maximum  rate  it  has  no  power  to  make  the  violation  of  sneh 
an  ordinance  a  misdemeanor,  punishable  by  fine  or  imprison- 
ment Upon  these  two  propositions  the  argument  has  taken 
a  very  wide  range,  but  to  them  it  has  been  confined.  What- 
ever question  may  have  arisen  at  any  stage  of  the  proceedings 
as  to  the  sufSciency  of  the  complaint  to  state  a  ease  within 
the  penal  clauses  of  the  ordinance,  no  such  question  has  been 
raised  here,  and  we  shall  therefore  confine  oursdves  to  a 
consideration  of  the  two  propositions  above  stated. 

Regarding  both  propositions,  it  is  contended  by  the  re- 
spondent that  in  the  absence  of  any  other  statutory  or  con- 
stitutional grant  of  power  every  provision  of  the  ordinance 
is  fully  supported  by  section  11  of  article  XI  of  the  constitu- 
tion, which  reads  as  follows:  "Any  county,  city,  town,  or 
township  may  make  and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as  are  not  in  conflict 
with  general  laws.''  By  this  section  the  people  have  made 
a  direct  constitutional  grant  of  the  police  power  of  the  state 
to  eveiy  municipal  corporation  for  local  purposes.  It  is  ocm- 
ceded  l^  the  petitioner  that  the  general  grant  of  legislative 
power  in  the  constitution  of  a  state  includes  the  power  to 
regulate  gas-rates  by  statute,  and  that  this  power  may  be 
delegated  l^  statute  to  municipal  corporations.  If  this  is  so, 
and  if  the  regulation  of  gas-rates  by  the  state  is  an  exercise 
of  the  police  power,  it  would  be  difficult  to  say  why,  in  the 
absence  of  more  specific  provisions  in  our  constitution  relating 
to  this  matter,  the  municipal  corporations  of  the  state  could 
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not  bj  virtue  of  the  section  above  quoted  adopt  and  enforee 
within  their  local  limits  ordinances  as  comprehensive,  both  as 
to  the  establishment  of  rates  and  the  infliction  of  penalties, 
as  the  statutes  which  the  legislature  is  competent  to  enact  for 
the  state  at  large. 

But  these  are  questions  which  we  do  not  find  it  nceeosary 
to  decide.  The  constitution  contains  specific  provisions  re- 
lating to  the  matter  of  limiting  the  charges  for  gas  furnished 
to  cities  and  their  inhabitants,  provisions  which  in  and  by 
themselves  furnish  a  complete  answer  to  the  petitioner's  first 
proposition,  and  in  connection  with  others  an  equally  satiafae- 
toiy  answer  to  the  second. 

By  section  19  of  article  XI  of  the  constitution  it  is  pro- 
vided: '^In  any  city  where  there  are  no  public  woris  owned 
and  controlled  by  the  municipality  for  supplying  the  same 
with  water  or  artificial  light,  any  individual,  or  any  company 
duly  incorporated  for  such  purpose,  under  and  by  authority 
of  the  laws  of  this  state,  shall,  under  the  direction  of  the 
superintendent  of  streets,  or  other  oficer  in  control  thereof, 
and  under  such  general  regulations  as  the  municipality  may 
prescribe,  for  damages  and  indemnity  for  damages,  have  the 
privilege  of  using  the  public  streets  and  thoroughfares  there- 
of, and  of  laying  down  pipes  and  conduits  thereio,  and  con- 
nections therewitii,  so  far  as  may  be  necessary  for  introducing 
into  and  supplying  such  city  and  its  inhabitants  either  with 
gaslight,  or  other  illuminatiag  light,  or  with  fresh  water  for 
domestic  and  all  other  purposes,  upon  the  condition  that  the 
municipal  government  shall  have  the  right  to  regulate  the 
charges  thereof.'* 

This  section  very  clearly  gives  to  every  municipal  corpon^ 
tion  the  right  to  regulate  the  charges  of  any  person  or  cor- 
poration supplying  gas  to  a  city  or  its  inhabitants  through 
pipes  laid  in  the  public  streets,  and  in  the  absenee  of  any  other 
provision  relating  to  the  matter  would  be  held  to  imply  the 
power  to  exercise  the  right  by  the  same  methods  l^  which  its 
legislative  power  is  exercised  generally,  so  that  nothing  would 
be  required  to  make  the  section  completely  operative  beifond 
a  law  for  the  organization  of  municipal  corporations  and 
prescribing  a  mode  of  exercising  their  legislative  power.  In 
other  words,  a  right  to  regulate  coupled  with  a  lawful  OMtfaod 
of  exercising  the  right  is  all  that  is  requisite  to  give  validity 
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to  a  regulation,  and  here  we  have  the  right  conferred  by  the 
constitution,  and  a  mode  prescribed  by  the  legislatore  for  its 
exercise.  That  is  to  say,  cities  may  be  organized — as  the  city 
of  Pomona  has  been  organized — under  the  General  Municipal 
CSorporation  Act,  by  which  they  are  empowered  to  pass  or- 
dinances. In  cities  of  the  fifth  class  they  are  provided  with 
a  board  of  trustees  who  are  empowered  to  pass  ordinances  not 
in  conflict  with  the  constitution,  or  the  laws  of  this  state  or 
of  the  United  States,  and  the  forms  to  be  observed  in  the 
passage  of  ordinances  are  definitely  prescribed.  (Stats.  1883, 
p.  250.) 

This  would  seem  to  be  conclusive  as  to  the  validity  of  that 
part  of  the  ordinanee  establishing  the  maximum  rate,  and 
it  would  be  entirely  so  if  it  were  not  for  the  fact  that  seetion 
33  of  article  IV  of  the  constitution  provides  as  follows:  "The 
legislature  shall  pass  laws  for  the  regulation  and  limitation 
of  the  charges  for  services  performed  and  commodities  fur- 
nished by  tdegraph  and  gas  corporations,  and  the  charges  by 
corporations  or  individuals  for  storage  and  wharfage,  in 
which  there  is  a  public  use;  and  where  laws  shall  provide  for 
the  selection  of  any  person  or  officer  to  regulate  and  limit 
such  rates,  no  such  person  or  officer  shall  be  selected  by  any 
corporation  or  individual  interested  in  the  business  to  be  regu- 
lated, and  no  person  shall  be  selected  who  is  an  officer  or  stoA- 
holder  in  any  such  corporation.'' 

It  is  contended  that  this  section  would  be  rendered  entirely 
inoperative  and  meaningless  if  section  19  of  article  XI  diould 
be  held  to  be  self -executing — that  the  framers  of  the  constita- 
tion  having  enjoined  upon  the  legislature  the  duty  of  passing 
laws  for  the  regulation  and  limitation  of  gas-rates,  no  valid 
ordinance  can  be  passed  under  section  19  of  article  XI  until 
the  legislature  has  first  obeyed  the  mandate  which  required 
it  to  regulate  the  mode  of  regulation.  In  answer  to  this  it 
may  be  said  that  we  have  not  held  that  said  section  is  in  itself 
absolutdy  self-executing.  It  merely  conferred  or  secured  a 
right  witiliout  the  power  of  exercising  or  enforcing  it,  outside 
of  those  municipal  corporations  then  in  existence,  and  armed 
with  powers  similar  to  those  which  Pomona  and  all  cities  of 
the  fifth  class  have  since  acquired  by  organizing  under  the 
general  municipal  corporation  act.  But  for  the  fact  that  the 
enactment  of  this  law  was  specifically  enjoined  l^  section 
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6  of  article  XI,  it  migbt  perhaps  have  been  deemed  a  eompE- 
anee  with  the  mandate  of  section  33  of  artiele  lY.  Eyidently, 
howeyer,  if  that  secticm  is  to  have  anjr  operation,  it  must  be 
construed  in  some  other  sense.  What  exactly  it  does  mean 
it  is  difficult  to  say.  It  may  mean,  as  held  by  Judge  Wilbur 
of  the  superior  court,  that  the  l^^ature  was  to  pass  a  law 
for  the  organization  of  some  board  or  eommiaBton  to  fix 
gas-rates  for  rural  districts  not  incorporated  but  supplied 
with  gas ;  and  the  wording  of  the  last  part  of  the  section  giyes 
countenance  to  fliis  view.  Or  it  may  mean  that  the  legislature 
must  enact  laws  making  it  compulsory  upon  the  goyeming 
bodies  of  our  municipal  corporations  to  establish  rates  at 
frequent  interyals,  and  prescribing  penalties  for  failure  to 
do  so,  as  the  constitution  has  itself  done  in  regard  to  i>ersona 
supplying  water.  Certainly  if  the  l^iialature  had  passed  a 
law  of  either  character  here  suggested  there  would  haye  been 
no  ground  upon  which  this  court  could  haye  held  that  some- 
thing more  was  requisite  to  carry  out  the  purpose  of  the 
constitution.  Petitioner's  daim  is,  that  the  purpose  of  this 
section  was  the  protection  of  persons  supplying  gas  and  other 
commodities  by  leaying  section  19  of  artide  XI  inoperatiye 
as  to  the  fixing  of  gas-rates  until  the  legislature  had  enacted 
a  code  of  proeedure  for  the  dty  councils  proyiding,  among 
other  things,  for  notice  and  hearing  and  prescribing  the  period 
during  whicji  a  rate  once  fixed  should  endure.  But  all  this  is 
purely  conjectural.  We  do  not  know,  and  can  hardly  surmise, 
what  the  precise  purpose  of  section  33  of  article  IV  was. 
We  can  be  yery  certain,  howeyer,  of  one  thing  that  was  not 
its  purpose.  Without  bringing  it  in  direct  and  irreconcilable 
conflict  with  section  19  of  article  XI  it  cannot  be  held  to 
haye  required  or  authorijEed  the  r^^ulation  of  gas-rates  in 
any  incorporated  city  to  be  taken  away  from  the  goyeming 
body  of  such  dty  and  giyen  oyer  to  any  person,  board,  or 
<^3cer,  to  be  selected  outside  of  such  goyeming  body.  And 
yet  it  does  contemplate  (in  its  last  clause)  the  enactment 
of  laws  under  which  some  person  or  officer  is  to  be  chosen 
(specially)  to  fix  rates.  This,  as  aboye  stated,  tends  yay 
strongly  to  sustain  the  yiew  of  Judge  Wilbur,  that  the  laws 
contemplated  and  enjoined  by  said  section  33  are  laws  ap- 
plicable solely  to  districts  outside  of  incorporated  cities,  and 
if  so  the  failure  to  enact  such  laws— due  no  doubt  to  th# 
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absence  of  anj  actual  occasion  for  applying  them — can  haye 
no  effect  npon  the  operation  of  a  provision  of  the  constitati<m 
relating  ezdnsivelj  to  mnnicipal  corporations. 

But  waiving  this  view,  and  assuming  that  the  intention  of 
section  33  of  article  lY  was  to  lay  a  mandate  upon  the  legis- 
lature to  enact  such  laws  as  might  be  deemed  necessary  to 
secure  fairness  in  fixing,  and  reasonable  permanence  in  main- 
taining rates  when  fixed,  it  cannot  be  denied  that  the  whole 
mattei  was  committed  to  the  discretion  of  the  legislature  as 
to  the  tune  for  action  and  the  scope  of  action.  It  was  assumed 
that  when  action  was  called  for  the  legislature  would  act, 
and  that  all  safeguards  found  to  be  necessary  would  be 
provided,  the  municipalities  being  subject  in  the  mean  time 
to  supervision  and  restraint  l^  the  courts  if  they  should 
attempt  anything  in  the  nature  of  confiscation.  What  the 
framers  of  the  constitution  assumed  in  committing  this  matter 
to  the  discretion  of  the  legislature  the  courts  are  justified  in 
assuming.  When  further  regulation  is  needed  it  will  be  pro- 
vided, but  in  the  mean  time  the  failure  of  the  legislature 
to  act  will  not  render  nugatory  a  right  granted  by  the  con- 
stitution and  re-enforced  by  a  prescribed  method  for  its 
exercise.  The  right  and  the  power  to  regulate  being  conjoined, 
the  duly  to  impose  limits  or  conditions  to  the  exercise  of  the 
right — supposing  it  to  rest  upon  the  legislature — so  long  as 
it  remains  unperformed,  simply  leaves  the  right  unhampered 
except  so  far  as  it  may  be  restricted  or  qualified  by  the  general 
principles  or  specific  provisions  of  our  fundamental  law. 

The  doctrine  of  this  court  is,  that  all  constitutional  pro- 
visions are  self -executing  when  they  can  be  given  reasonable 
effect  without  the  aid  of  legislation,  unless  it  clearly  appears 
that  such  was  not  the  intention  (^Winchester  v.  Howard,  136 
Cal.  440^),  and  a  necessary  corollary  to  this  proposition  is, 
that  a  constitutional  provision  not  strictly  self-executing 
becomes  operative  just  as  soon  as  it  is  supplemented  by  so 
much  legislation  as  is  absolutely  necessary  to  supply  its  de- 
fieiencies;  which  is  the  case  here. 

As  to  the  right  of  all  persons  to  lay  gas-pipes  in  the  streets 
of  incorporated  cities,  subject  only  to  its  express  conditions, 
section  19  of  article  XI  has  been  held  to  be  self-executing 
{In  re  Johnson,  137  Cal.  115),  and  to  hold  that  the  eorrelativa 
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right  of  the  municipalities  to  fix  rates  must  remain  in  ab^r- 
anoe  until  the  legislature  passes  some  law  in  obedience  to 
the  supposed  mandate  of  section  83  of  artide  lY  of  the  con- 
stitution might  forever  deprive  the  municipalities  of  the  state 
of  a  protection  which  the  constitution  dearly  designed  to 
afford.  For  the  legislature  as  to  this  matter  cannot  take  the 
place  of  the  munidpal  bodies.  It  cannot  regulate  the  charges 
for  gas  within  municipal  boundaries,  though,  according  to 
the  daim  of  petitioner,  it  can  by  merdy  ignoring  the  supposed 
mandate  of  the  constitution  tie  the  hands  of  tiiose  upon  whom 
the  constitution  has  conferred  the  rig^t  We  find  nothing 
in  the  decisions  of  this  court  which  leads  to  such  a  conclusion, 
and  if  in  the  hmg  array  of  cases  dted  by  counsd  from  other 
jurisdictions  there  may  be  found  reascming  tending  to  support 
thdr  contention  we  do  not  fed  constrained  to  follow  it.  We 
hold,  on  the  contrary,  that  the  two  rights — ^the  right  to  supply 
gas  to  dties,  and  the  right  to  fix  rates — go  hand  in  hand. 
Each  exists  by  toree  of  the  constitution,  and  each  becomes 
effective  upon  the  organization  of  a  munidpal  government 
If  it  be  argued  that  the  right  to  fix  rates  may  be  abused  in 
the  absence  of  restraining  legidation,  it  may  be  answered  that 
so  also  may  the  right  to  dig  up  and  obstruct  streets  for  the 
purpose  of  laying  pipes  be  abused,  but  for  any  transgreadon 
of  this  sort  the  courts  may  be  supposed  to  afford  a  suffident 
remedy.  In  this  instance  we  see  notiiing  savoring  of  abuse 
in  the  provisions  of  the  ordinance  establishing  the  maximum 
rate.  It  was  passed  in  March,  1903,  was  to  take  effect  on 
the  first  of  July  following,  and  the  rate  was  to  stand  for  one 
year. 

Petitioner's  second  propodtion  requires  less  extended  di»- 
cusdon.  Subdivision  16  of  section  764  of  the  Munidpal 
Corporation  Act  empowers  the  board  of  trustees  in  dties  of 
the  fifth  dass  to  impose  fines,  penalties,  and  forfeitures  for 
any  and  all  violations  of  ordinances,  etc.  (Stats.  1883,  p.  254.) 
The  ordinance  in  question,  so  far  as  it  fixes  the  rate,  is  a  valid 
ordinance,  adopted  not  in  pursuance  of  merdy  implied  power, 
but  in  the  exerdse  of  a  right  spedally  secured  by  the  consti- 
tutien,  and  unless  Ute  law  empowering  the  dty  to  punidi 
its  vidation  as  a  misdemeanor  is  unconstitutional,  or  is  in- 
applicable to  an  ordinance  of  this  character,  the  penal  dauses 
are  also  valid.    We  know  of  no  ground  upon  which  fliia  law 
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can  be  held  unconstitntional.  The  legislature  has  made  it 
a  misdemeanor  to  ask  or  receive  more  than  the  sum  allowed 
by  law  for  the  carriage  of  freight  or  passengers  by  raiL 
(Pen.  Code,  see.  525.)  An  overcharge  for  gas  cannot  be  dis- 
tinguished in  principle  from  an  overcharge  for  a  railway 
fare,  and  therefore  it  cannot  be  said  that  the  penal  clauses 
of  this  ordinance  are  in  conflict  with  the  polipy  of  the  state, 
as  was  said  in  Ex  parte  Ah  Tou,  88  Cal.  99.^  In  that  case 
an  ordinance  was  held  unreasonable  and  invalid  because  it 
authorized  a  fine  of  one  thousand  dollars  for  an  offense,  when 
the  statute  of  the  state  limited  the  punishment  of  grosser 
offenses  of  the  same  category  to  a  fine  of  five  hundred  dollars. 
No  such  objection  can  be  urged  against  this  ordinance,  which 
limits  the  penalty  to  three  hundred  dollars.  Besides  the  case 
last  cited,  we  are  referred  to  a  number  of  decisions  of  this 
court  where  municipal  ordinances  not  passed  in  pursuance 
of  expressly  delegated  power  have  been  held  invalid  because 
unreasonable.  (Ex  parte  Hodges,  87  Cal.  162;  Ex  parte 
WhitweU,  98  Cal.  73,  etc.*)  These  cases,  involving  not  the 
right  to  punish  an  infraction  of  the  ordinance,  but  the  right 
to  enact  its  substantive  provisions,  manifestly  have  no  appli- 
cation to  an  ordinance  the  substantive  provisions  of  which 
are  held  valid. 

The  question  whether  the  legislature  can  delegate  to  a 
municipal  corporation  the  power  to  determine  what  shall 
constitute  a  criminal  offense  was  considered  by  this  court  in 
Ex  parte  Guerrero,  69  Cal.,  at  page  95.  The  decision  of  the 
point  was  perhaps  not  necessary  Lu  that  case  where  the  validity 
of  the  ordinance  ih.  question  might  have  been  rested  wholly 
upon  the  direct  grant  of  the  police  power  contained  in  section 
11  of  article  XI,  but  the  court  sustained  the  ordinance  on 
both  grounds,  citing  with  approval  a  Connecticut  case  where 
the  only  authority  of  the  municipality  was  that  conferred  by 
its  charter.  Not  only  that  case  but  many  cases  decided  in 
other  jurisdictions,  as  well  as  the  text  of  Dillon  and  other 
conunentators  on  the  law  of  municipal  corporations,  sustain 
the  doctrine  that  whatever  the  legislature  may  punish  as  a 
misdemeanor  it  may  authorize  a  municipal  corporation  to 
punish  as  a  misdemeanor.  In  this  state,  as  we  have  seen, 
there  is  a  law  making  the  receipt  of  illegal  railway  fares  or 


1  22  Am.  St.  Bep.  280.  2  35  Am.  St.  Bep.  158. 
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freights  a  misdemeanor — ^an  act  no  more  to  be  eharacteri£ed 
as  malum  in  $e  than  the  exaction  of  an  excessive  charge  for 
gas.  The  eonstitntionalily  of  this  law,  it  is  tmey  has  never 
been  passed  upon,  bnt  no  reason  for  holding  it  nneonstitii- 
tional  has  been  suggested,  and  none  occnrs  to  ns.  It  would 
seem,  indeed,  that  the  exaction  of  excessive  rates  in  a  business 
charged  with  a  public  use  is  an  offense  of  the  same  essential 
quality  as  extortion  by  public  officers  (Pen.  Code,  see.  70), 
an  offense  clearly  within  the  police  power  of  the  state.  The 
ordinance,  we  conclude,  is  in  no  respect  invalid. 

liiere  is  an  objection — ^not  distinctly  made,  but  suggested — 
to  the  sufficiency  of  the  complaint  upon  which  the  petitioner 
was  tried.  It  shows  that  he  collected  and  received  the  ex- 
eessive  rate,  not  for  himself,  but  for  the  corporation  holding 
the  franchise.  But  a  corporation  must  act  through  the  agency 
of  natural  persons,  and  the  ordinance  by  its  express  terms 
applies  to  any  person  who  collects  or  receives. 

The  judgment  of  the  recorder's  court  is  affirmed. 

McFarland,  J.,  Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J^  Lori- 
gan,  J.,  and  Henshaw,  J.,  concurred. 


[8.  F.  No8.  S860,  8861.    In  Bank.— December  81,  1904.] 

PAUL    J.    DENNINGEE,    Petitioner,    v.    EBCORDBE*S 
COURT  OP  CITY  OP  POMONA,  Respondent 

MUNICn^AL  Ck)KPO&ATI0N— POWKB  TO  BKOULATB  GaS-BATB— yiLUDRT  0» 

Obdinancb — Constitutional  Law. — A  municipal  ordinanee  la  a 
eonntj  of  the  fifth  class  fixing  a  mazimnm  rate  for  gas,  and  pro* 
Tiding  a  punishment  for  violation  of  the  same,  is  valid  under  aeetioa 
19  of  article  XI  of  the  constitution,  construed  in  eonneeti<m  witli 
the  Municipal  Corporation  Act. 
Ift.— <3bbtiobabi--Gas  fob  Cooking,  Heating,  akd  TLLxnoHAxaiQ  Pobp 
posBS--CoNYicnoN — JuBiSDicnoN  or  Bbookdxb's  Ooubt.— a  writ 
of  c^iorari  will  not  lie  to  review  and  annul  a  eonvietion  undei 
■ueh  ordinance  under  r  complaint  charging  tiw  defendaBt  wlt^ 
eoDeeting  and  receiving  a  greater  rate  than  the  msTimnm  ate 
allowed  by  the  ordinance  for  gas  funifAMl  ia  tibs  ]ipsi  kM  te  tte 
■treets    for    cooking,    heating,    and   illuminatfaiig   purposes.    II   la 
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mattitamt  that  the  eomplaiiit  charged  a  pnblifl  offenaey  for  eoUeet- 
bkg  and  leeeiying  an  ezeessive  rate  for  ffluminatiiig  purpoees, 
within  the  jnrisdietion  of  the  recorder's  court. 

iB^r— Sight  oy  Gitt  UNAmoTKD  bt  Usx. — ^The  right  of  tiie  dtj  to  Hz 
the  rate  for  gas  is  unaffected  bj  the  use  which  is  made  of  it.  It 
aowrs  all  gas  famished  throngh  pipes  laid  in  the  street.  [Per 
Beatty,  G.  J.,  and  Van  Dyke,  X;  the  majoritj  of  the  court  es- 
prOBsiug  no  opinion.] 

Ifcff  OoMBgauonuw  ov  CoNSTirunoK.— 4Section  19  of  article  XI  of  the 
constitution  does  not  spceiiically  inelude  gas  for  heating  or  cook* 
Ing;  but  under  section  11  of  article  XL  of  the  eonstitation  the  citj 
has  the  proper  public  authoritj  to  make  the  regulations  here  in 
^Mstion.    [F€r  Shaw,  J.] 

CEBTIOBABI  to  review  judgment  of  the  Recorder's  Court 
of  the  eity  of  Pomona.   John  H.  Lee,  Beoorder. 

BEATTY,  C.  J.— These  cases  are  in  all  respects  like  the 
ease  of  the  same  title  (S.  F.  No.  3801,  ante,  p.  629),  just  de- 
eided,  except  that  in  one  of  them  the  petitioner  is  charged 
with  collecting  the  excessive  rate  for  gas  famished  for  cook- 
ing, heaUng,  and  illuminating  purposes. 

Section  19  of  article  XI  does  not  directly  confer  upon  any 
individual  or  company  the  right  to  lay  pipes  and  conduits  in 
the  streets  of  a  city  in  order  to  supply  gas  for  cooking  and 
heating  purposes,  but  only  so  far  as  may  be  necessary  for 
supplying  the  city  and  its  inhabitants  with  gaslight  The 
same  gas,  however,  which  furnishes  light  also  serves  for  cook- 
ing and  heating,  and  the  pipes  and  connections  necessary  for 
the  one  purpose  make  the  gas  available  for  the  other  purposes 
without  subjecting  the  streets  to  any  additional  burden.  It 
was  accordingly  held  in  Ex  parte  Johnston,  137  Cal.  122,  that 
an  intention  to  permit  the  use  of  gas  for  other  than  illuminat- 
ing purposes  afforded  no  ground  for  prohibiting  the  laying 
of  the  pipes  by  a  party  claiming  the  benefit  of  the  constitu- 
tional grant 

For  the  same  reasons  it  must  be  held  that  the  right  of  the 
city  to  fix  the  rate  for  gas  is  unaffected  by  the  use  which  is 
made  of  it.  It  covers  all  gas  furnished  through  the  pipes 
laid  in  the  street 

The  judgments  are  affirmed. 

Van  Dyke,  J.y  ooneurred* 
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ANQELLOTTI,  J^  mnexuTing. — ^I  concur  in  the  jndg- 
menta.  The  determination  of  the  question  as  to  whether  the 
municipality  had  the  right  to  fix  a  rate  for  gas  furnished  for 
cooking  and  heating  purposes  is  not  necessary  to  a  decision 
of  either  case^  and  I  therefore  express  no  opinion  thereon. 
The  complaint  against  petitioner  in  the  recorder's  court 
charged  him  with  charging,  collecting  and  receiving  the  ex- 
cessive rate  lor  gas  famished  to  one  Witman,  not  only  for 
oooking  and  heating  purposes,  but  also  for  illuminating  pur- 
poses. 

As  it  thus  diarged  the  collecting  and  receiving  of  the  ex- 
cessive rate  for  gas  furnished  for  illuminating  purposes,  it 
charged  a  public  offense,  within  the  jurisdiction  of  the  re- 
corder's court.  (Denninger  v.  Recorder's  Court,  ante,  p.  629.) 
It  cannot,  therefore,  be  held  that  the  recorder's  court  has 
exceeded  its  jurisdiction,  and  this  proceeding  most  faiL 

McFarland,  J.,  Hendiaw,  J.,  and  Lorigan,  J.,  eopcmred, 

SHAW,  J.,  concurring. — I  eoneur  in  the  judgments.  I  do 
not  think  it  necessaiy  to  resort  to  a  somewhat  difficult  eonr 
struction  of  section  19  of  article  XI  of  the  constitution  in 
order  to  give  to  a  municipality  the  power  to  regulate  tiie 
charges  of  a  corporation  or  natural  person  in  charge  of  works 
devoted  to  the  public  use  of  supplying  inhabitants  thereof 
with  gas  solely  for  heating,  which  includes  cooking.  That 
section  applies  only  to  water  and  light,  and  does  not  si)eeif- 
ically  indude  any  materials  used  for  heating  alona  The  power 
of  a  municipality  in  such  cases  comes  from  the  general  grant 
of  authority  to  make  such  local,  police,  and  other  regulations 
as  are  not  in  conflict  with  general  laws  found  in  section  11 
of  article  XI  of  the  constitution,  in  connection  with  the  gen- 
eral power  to  pass  ordinances  given  by  section  764  of  the 
Municipal  Corporation  Act  Every  corporation  or  person 
who,  by  reason  of  privileges  received  from  the  state,  such  as 
the  right  to  use  the  highways,  or  the  right  to  exercise  the 
power  of  eminent  domain,  is  in  the  business  of  supplying  tiie 
general  public  with  any  commodity  or  service  necessaiy  or 
convenient  for  the  general  comfort  and  welfare  is  subject 
to  the  dominion  and  supervision  of  public  authority,  so  far 
as  may  be  necessary  to  prevent  such  business  from  being  ear- 
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ried  on  unjustly  or  oppresdvely  by  the  imx>osition  of  excessiye 
charges  for  such  commodity  or  services.  This  dominion  is 
exercised  for  the  general  good,  and  it  is  one  form  of  what  is 
known  as  the  police  power.  (1  Tiedeman  on  State  Control, 
sees.  96,  97 ;  Cooley  on  Constitutional  Limitations,  7th  ed.,  870, 
Munn  V.  lUinais,  94  U.  S.  125;  Budd  v.  New  York,  143  U.  S. 
517;  People  v.  Budd,  117  N.  Y.  1;  Brass  ▼.  North  Dakota, 
153  U.  S.  391.)  There  was  much  dissension  among  the  judges 
of  the  United  States  Supreme  Court  upon  the  question  how 
far  private  business  affected  with  a  public  use,  but  not  the 
recipient  of  any  privileges  from  the  state,  such  as  warehouses, 
could  be  interfered  with  in  the  exercise  of  this  power,  but 
all  were  agreed  as  to  the  nature  and  character  of  the  powei 
itself.  Nor  can  there  be  any  serious  question  that  the  business 
of  supplying  gas»  to  the  inhabitants  of  a  city  is  subject  to 
such  regulation  by  the  proper  public  authority  in  charge  oi 
this  power.  In  this  case,  by  virtue  of  the  constitutional  grants 
the  city  of  Pomona  has  the  exercise  of  the  power  for  all  puis 
poses  local  to  the  city,  and  was  the  proper  public  authorily 
to  make  the  regulations  here  in  question. 


[8.  F.  No.  2968.    Department  Two.— ^annaxy  8,  1905.] 

ABNBB  DOBLE  COMPANY,  Appellant,  v.  M.  J.  MoDOli 

ALD,  Respondent 

AonoM  fOB  Mining  Machinzkt  and  Wokk — Issxtib — Oountbkglaix — 
CoNiuoTiNo  Eyiobnob— Pbobabiutdss — Support  op  Findinos. — In 
an  action  to  recover  a  balance  of  account  for  mining  msLchmery 
alleged  to  have  been  sold  and  delivered  to  the  defendant,  and  for 
work  ir.  installing  the  same  upon  a  mining  claim  owned  by  a  cor- 
poration in  which  plaintiff  was  a  stockholder,  where  issue  was 
joined  upon  the  complaint,  and  the  defendant  by  answer  and  eross- 
eomplaint  pleaded  a  counterclaim  for  money  paid  to  plaintiff's  use^ 
and  the  evidence  was  squarely  conflicting  between  the  parties, 
without  other  witnesses,  and  the  probabilities  were  in  favor  of  the 
defendant,  findings  against  the  plaintiff,  and  in  favor  of  the 
eonnterelaim  of  the  defendant,  were  sufficiently  supported  and  will 
not  be  disturbed  upon  appeal. 

Id,,— CB088-Ck)lCPLAINT— FAILUBX  to  ALLSOB  NON-PaTMBNT  07  OOUMTB^ 

glahc — Cdbb  op  Depbgt. — The  faihire  of  the  eroH-eomplaist  to 
CXLV.  Cal.— 41 
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■nege  non-payment  of  the  eounterelaim  pleaded  fheroin  was  cored 
hy  answer  thereto  denTing  the  original  indebtednetBy  by  failnra  to 
object  to  evidenee  thereof  for  aaeh  failure,  and  1^  flndinga  in 
gapport  of  the  counterclaim. 

APPEAL  from  a  jndgment  of  fhe  Superior  CSonrt  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  B.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frohman  &  Jacobs,  for  Appellant 

Edward  Igrneh,  for  Respondent 

SMITH,  C. — ^The  plaintiff  sues  to  recoyer  the  sum  of 
$7,269.75,  as  balance  due  on  an  account  for  goods  sold  and  de- 
livered to  the  defendant,  and  for  work  and  labor  done  for  him 
at  his  request.  The  allegations  of  the  complaint  are  denied; 
and  a  counterclaim  is  set  up  by  the  defendant,  l^  answer  and 
cross-complaint,  for  the  sum  of  $383.60  paid  by  tiie  defendant 
to  the  use  of  the  plaintiff  at  its  request  The  goods  in  ques- 
tion consisted  of  mining  machinery;  and  the  work  and  labor 
counted  on  by  the  plaintiff  was  done  in  installing  the  same  in 
the  Gk)ver  Mine,  the  property  of  the  Gtover  Mining  Company. 
The  mon^  expended  by  the  defendant  was  expended  in  the 
installment  of  the  same  machinery.  The  findings  were  for  the 
defendant  on  all  the  issues,  and  judgment  was  entered  in  his 
favor  for  the  sum  demanded  in  the  cross-complaint,  with 
costs.  The  appeal  is  by  the  plaintiff  from  the  judgment  and 
from  an  order  denying  its  motion  for  a  new  trial.  The  ques- 
tions involved  are  as  to  the  sufficiency  of  the  evidence  to  jus- 
tify the  findings  of  the  court. 

At  the  time  of  the  transactions  in  question  the  Gover  Mining 
Company  was  heavily  indebted,  and  without  assets  except  the 
mine ;  and  this  had  been  attached,  and  was  in  imminent  dan- 
ger of  being  ruined  for  lack  of  funds  to  keep  it  free  of  water. 
The  plaintiff  was  heavily  interested  in  the  company  as  a 
stockholder  and  creditor,  and  was  also  its  surety  for  an  in- 
debtedness of  fifteen  thousand  dollars  (secured  by  mortgage 
on  the  mine),  and  for  other  indebtedness,  to  the  Anglo-Cali- 
fomian  Bank.    It  was  represented  in  the  management  of  the 
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mine  l^  two  of  its  own  managers,  Robert  and  William  Doble, 
who  were  directors  of  the  mining  company,  and  with  its  presi- 
dent, Emery,  appear  to  have  had  the  management  and  control 
of  it 

Under  these  dromnstances,  in  the  early  part  of  September, 
1894,  the  defendant,  McDonald, — who  prior  to  the  transactions 
in  question  had  no  interest  in  the  mine — ^was  applied  to  by 
Bmeiy  and  Bobert  Doble — ^as  the  former  says — ^''to  take  hold 
of  the  mine''  and  to  "keep  [it]  dear  of  water  so  that  we  could 
sdl  it";  for  which  purpose  it  was  proposed  to  put  the  mine 
''in  his  hands  to  sdl."  Robert  Doble 's  account  of  the  matter 
is  somewhat  different.  It  is,  in  effect,  that  he  proposed  to  Mc- 
Donald to  purchase  the  bank  mortgage,  and  to  acquire  the 
mine  by  foredosure;  and  he  assured  him  that  the  plaintiff 
would  not  spend  any  more  mon^  on  the  mine.  The  implica* 
tion  seems  to  be  that  the  plaintiff  abandoned  its  interest  in 
the  mine  to  McDonald;  but  the  evidence  does  not  go  to  this 
extent.  The  last  conversation  between  this  witness  and  Mc- 
Donald took  place  on  September  7th  or  8th,  and  on  the  13th 
William  Doble  approached  McDonald  on  the  same  subject, 
referring  to  the  previous  interview  between  Robert  and  Mc- 
Donald; but  the  latter  "had  not  arrived  at  a  definite  con- 
dudon."  But  on  the  next  day,  the  14th,  the  witness  says  Tile- 
Donald  told  him  "that  he  had  conddered  the  matter  favor- 
ably, and  had  decided  to  take  up  the  Oover  matter,  and 
requested  [the  witness]  to  send  a  telegram  to  [bis]  brother 
Robert";  which  was  done  accordingly — the  telegram  being 
written  or  dictated  by  McDonald.  The  witness  adds :  "Before 
I  went,  McDondd  had  stated  that  he  had  decided  to  take  up 
the  Ctover  proposition,  and  I  completed  my  mission  when  I 
sent  the  tdegram  which  he  requested,"  etc.  The  telegram 
dluded  to— which  is  of  date  September  14,  1894,  and  ad- 
dressed to  Robert  Doble — ^and  signed  by  William — ^is  as  fol- 
lows: "McDondd  has  authorized  Hde  to  keep  water  out  of 
(lover  under  your  directions."  Hde  was  the  superintendent 
of  another  mine  for  McDondd,  and  was  instructed  by  tele- 
gram of  same  date:  "Take  charge  under  Robert  Doble  of 
Qover  Mine.  Keep  water  out  at  my  expense.  Will  write." 
At  the  same  time  McDonald  wrote  him:  "I  have  wired  you 
this  P.  M.  to  take  charge  of  Cover  under  Doble,  to  keep  water 
out.    Bank  will  not  do  it,  and  they  will  get  into  more  trouble 
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if  the  mine  fills  with  water,  80  I  will  do  it  for  a  while  nntQ 
something  is  agreed  upon.  I  really  don't  know  if  the  mine  is 
worth  anything  or  not.  You  don't  want  to  promise  to  ddiyer 
wood  to  the  Gtover,  unless  you  are  sure  what  th^  will  do  for 
paying  for  it  .  .  .  Yours  truly.  That  Gover  has  broke  every- 
body that  has  fooled  with  it  yet,  so  I  want  to  be  carefuL'' 

It  was  under  these  circumstances  that  McDonald  took  hold 
of  the  mine ;  and  it  is  clear  that  up  to  and  including  this  date 
all  that  he  had  undertaken  had  been  to  keep  the  water  out  of 
the  mine,  and  that  there  was  no  obligation  on  his  part  to  do 
this  any  longer  than  he  should  choose.  But  according  to  tiie 
testimony  of  William  Doble,  there  was  another  interview  be- 
tween him  and  McDonald  on  the  17th  of  September,  on  which 
occasion  Doble  says  he  was  instructed  by  McDonald  to  pur- 
chase the  machinery  iu  question  and  have  the  same  put  up  at 
the  mine  for  and  on  account  of  the  latter;  and  this,  the  witness 
says,  was  done  accordingly.  But  it  is  denied  by  McDonald 
that  he  gave  such  an  order,  or  that  it  was  understood  or  agreed 
that  the  machinery  was  to  be  purchased  or  put  up  on  his  ac- 
count, or  that  he  was  in  any  way  interested  in  the  purchase; 
and  there  were  no  witnesses  as  to  what  passed  between  the 
parties  other  than  themselves. 

Under  the  circumstances  of  the  case,  the  plaintiff's  account 
of  the  matter  presents  some  points  of  difficulty  that  require 
explanation.  McDonald,  according  to  his  own  account,  was 
willing,  for  reasons  stated,  to  go  to  some  expense  to  assist 
Emery  and  the  plaintiff,  and  it  is  not  improbable  that  he  an- 
ticipated making  some  profit  in  the  future  from  his  expend- 
itures. But  he  did  not  have,  nor  did  he  acquire,  any  interest 
in  the  mine.  Nor  did  he  seek  to  acquire  any,  unless  his  attonpt 
to  purchase  the  mortgage  to  the  bank  can  be  so  regarded;  and 
had  the  proposed  purchase  entered  seriously  into  his  calcula- 
tions, it  would  seem  that  before  investing  so  largely,  as  it  is 
claimed  he  did,  he  would  at  least  have  taken  an  option  on  the 
mortgage,  or  otherwise  secured  himself.  This  could  easily  hav« 
been  effected ;  and  without  this,  and  in  the  absence  of  any  con- 
tract with  the  mining  company  or  the  plaintiff  securing  him 
an  interest,  there  is  an  intrinsic  improbability  in  the  theory 
that  he  would  have  been  willing  to  make  so  heavy  a  puichaae 
on  the  mere  chance  of  purchasing  the  claim  against  the  mina. 
This  it  was  equally  open  to  any  one  to  purchase;  and  the  plam- 
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tiff  itself,  as  the  surety  of  the  mining  company,  had  the  option 
to  acquire  it  by  mere  payment  "Whatever  advantage,  there- 
fore, there  was  in  the  privilege  of  acquiring  the  claim  was  pe- 
culiarly the  plaintiff's;  and  without  an  option  from  it,  or  from 
the  bank,  the  defendant's  chance  of  acquiring  it  was  depend- 
ent entirely  upon  the  plaintiff's  future  consent  On  the  other 
hand,  there  is  no  improbability  in  the  supposition  that  the 
plaintiff  should  be  willing  to  go  to  the  expense  of  the  machin- 
ery  in  order  to  save  its  large  investment ;  and  it  is  to  be  noted 
in  this  connection  that  it  retained  all  its  rights  in  the  mine 
intact  The  transaction,  as  detailed  by  William  Doble,  was 
therefore  simply  that  McDonald  consented  to  ezpmd  upon 
the  property  of  the  mining  company — ^in  addition  to  about 
four  thousand  dollars,  expended  under  the  original  under- 
standing— the  further  sum  of  over  seven  thousand  five  hun- 
dred dollars,  without  acquiring  any  interest  in  or  security 
upon  the  property,  and  without  any  motive  that  could  be 
reasonably  ascribed  to  a  man  of  average  intelligence. 

The  court  below  was  therefore  justified  in  finding  for  the 
defendant  on  the  main  issues,  and  also  on  the  cross-complaint; 
and  indeed  it  would  have  been  justified  in  doing  so,  even  if 
the  probabilities  of  the  case  had  been  more  equally  balanced. 
Other  points  made  by  appellant  relate  to  matters  not  affecting 
the  result.  The  failure  of  the  defendant  to  allege  in  his  cross- 
eomplaint  that  the  amount  demanded  had  not  been  paid,  was 
eured  by  the  plaintiff's  answer,  which  denies  the  original  in- 
debtedness; and  also  by  the  failure  to  object  to  the  evidence 
on  this  ground  at  the  trial  and  by  the  findings.  We  see  no 
material  error  in  the  record. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

CStipman,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

Hwiri^^g  in  Bank  denied. 
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[8.  F.  No.  8653.    Department  Two. — jBmxuj  Z,  1906.] 

In  fhe  Matter  of  the  Estate  of  THOMAS  BELL,  Deceased. 
TEBESA  BELL,  Special  Administratrix,  Appellant,  v. 
LOUISA  J.  THOMPSON,  as  Trustee,  etc,  et  aL,  Credi- 
tors  of  Estate,  Bespondents. 

Ebtatss  or  Degxaskd  Persons — ^Acooxtht  or  Spsoial  AmmnsTBATBix 
— OoKMissiONs  Paid  Bkal  Estate  Agent — ^Unahthobized  Ezpbni>- 
nuRES — Benetit  or  Estate. — The  eourt  in  settling  the  aeeonnt 
of  a  epedal  administratrix  properlj  disallowed  expenses  inenrred 
in  emploTing  real-estate  agents  to  sell  the  propoiy  of  another 
estate,  from  the  sale  of  which  the  estate  was  benefited  by  the  pay- 
ment in  full  of  a  claim  in  favor  of  the  deceased  against  saeh  other 
estate.  The  fact  that  the  expenditure  was  made  in  good  faith, 
and  for  the  benefit  and  preservation  of  the  estate,  cannot  jnstif/'  an 
expenditure  not  authoriz<Kl  by  law. 

Id. — OoNSTRUcnoN  or  Code — Expenses  Incdbsed  in  Pebtoehangb  or 
Trust  roR  Beneto  or  Estate. — The  repayment  ont  of  tmst  prop- 
erty for  expenses  incurred  in  the  performance  of  tiio  trust  for 
the  actual  benefit  of  the  estate,  provided  for  in  section  2273  of  the 
Civil  Code,  has  no  application  to  executors,  administrators,  or 
guardians,  who  are  ex'^luded  from  the  provisions  of  the  chapter 
eoneeming  express  trusts  by  the  terms  of  section  2250  of  that 
code. 

Id. — Sals  or  Mxnino  Stock— Expenses  fob  ExAinNATiON  and  Sbpobt 
UPON  Mine. — A  special  administratrix  has  no  power  as  sneh  to  sell 
mining  stock,  and  expenses  incurred  by  her  in  the  employment  of  an 
expert  to  examine  and  report  upon  the  condition  of  the  mine  were 
properly  rejected,  and  cannot  be  justified  as  an  effort  to  determine 
the  value  of  stock  held  by  another  estate  against  which  a  claim  was 
held  by  the  estate  of  which  she  was  special  administratrix. 

Id.— Expenses  Paid  Dbtectxte  Aoenot— Watohdcs  OmoB  or  Ba- 
xovED  Executors. — ^An  item  in  the  account  for  expenses  paid  to  a 
detective  agency  for  watching  the  oflce  of  former  aieeators,  who 
had  been  removed,  on  the  ground  that  the  special  administiatrix  be- 
lieved them  to  be  criminals,  cannot  be  said  to  hav«  been  inq^roperly 
rejected  where  it  is  not  shown  that  either  of  them  ever  endeavored 
to  conceal  or  make  away  with  any  of  the  papers  belonging  to  tiie 
estate,  but  it  appeared  that  they  had  given  up  all  of  tte  papers 
called  for. 

Id.— Expenses  or  BsMOvme  Executor.— Items  ia  tte  aecoont  of  tte 
special  administratrix  for  costs  and  ttqpenses  inenrrsd  la  the 
removal  of  an  executor,  prosecuted  by  her  as  widow  and  hair  of 
the  deceased,  and  as  a  creditor  of  his  estate^  mn  propar]|f : 
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It  matttn  not  tbat  the  prooeeding  wae  benefidlal  to  the  eetete.  The 
attomeTs'  fees,  eoeto,  and  expenses  are  chargeable,  not  to  tho 
estate,  bnt  solelj  to  the  heir  or  creditor  who  proseentes  the  pro- 
eeeding. 

ID^ — ^ExPKNsi  FOB  Enobossino  Bill  ot  Ezceftions — ^DuTT  OT  Attob- 
HZT. — It  is  the  legal  duty  of  the  attomej  employed  by  the  special 
administratiiz  to  defend  a  litigation  to  engross  a  bill  of  exeep- 
tioBS  in  the  case,  and  an  item  for  expense  paid  to  a  clerk  in  his 
offiee  for  engrossing  the  bill  eannot  be  allowed  in  the  account  of 
the  special  administratrix. 

Id. — Itbks  or  Cbsdit  Gbowino  out  or  Disallowance — Modihgation 
or  SsTTLED  AooouNT — Ck)STS. — Items  of  credit  to  which  the  special 
administzatriz  was  entitled  in  connection  with  the  disallowance 
of  moneys  paid  to  real-estate  agents  and  to  a  mining  expert,  and 
wbidi  the  eonrt  below  woold  hare  corrected  npon  proper  applica- 
tion, win  be  allowed  as  a  modiflcatioa  of  th«  settled  account, 
without  costs. 

APPEAL  from  an  order  of  the  Superior  CJourt  of  the  City 
and  County  of  San  Francisco  settling  the  final  account  of  a 
special  administratrix.    J.  Y.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  Z.  Blakeman,  for  Appellant 

Drown,  Leicester  &  Drown,  for  Respondents. 

HENSHAW,  J. — This  is  an  appeal  by  the  special  adminii^ 
tratrix  from  the  order  of  court  settling  her  final  account  as 
special  administratrix  and  refusing  to  allow  certain  expend- 
itures charged  therein. 

1.  The  court  refused  to  allow  certain  items  charged  as  ex- 
penditures in  the  matter  of  the  collection  of  the  claims  of  the 
Bdl  estate  from  the  estate  of  Robinson.  The  circumstances 
briefly  were  these:  L.  L.  Robinson  had  executed  his  promis- 
sory note  to  Thomas  Bell  in  his  lifetime  for  the  sum  of  twenty- 
nine  thousand  dollars.  This  note  Bell  had  deposited  with  the 
Bank  of  California  as  security  for  debts  owing  by  hiuL  The 
Bell  estate  had  a  separate  claim  against  the  Robinson  estate 
for  $1^7.  Upon  both  of  these  claims  there  was  aocumnlated 
interest  The  Robinson  note  having  been  given  to  the  Bank 
of  California  as  security  for  the  debt  of  Bell,  it  is  apparent 
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that  it  was  to  the  interest  of  the  estate  of  Bdl  to  realise  aa 
much  as  possible  upon  that  note,  since  for  any  deficiencT-  the 
estate  of  Bell  was  responsible  oyer  to  the  bank.  The  prin- 
cipal asset  of  the  estate  of  Bobinson  was  the  Los  Medanos 
Bancho,  in  Contra  Costa  County,  which  was  heavily  encum- 
bered by  mortgage.  It  was  important  to  secure  a  purchaser 
who  would  pay  such  price  for  the  ranch  as  to  leave  sufficient 
funds  over  for  the  liquidation  of  the  claims  of  the  Bank  of 
California  and  of  the  estate  of  BelL  Mr.  Blakeman,  the 
attorney  for  the  special  administratrix  herein,  had  himself 
substituted  as  attorn^  for  the  Bank  of  California  and  as  its 
attorney  undertook  the  collection  of  the  claims.  The  result 
was,  that  the  raneho  was  sold  for  money  enough  to  pay  the 
claims  of  the  bank  and  of  the  Bell  estate  in  fulL  Mr.  Blake- 
man  testified  that  he  proceeded  to  sell  the  Bobinson  raneho 
just  the  same  as  an  owner  would  do,  and  for  that  purpose  had 
to  and  did  employ  real-estate  agents  and  agents  to  get  special 
information,  to  search  out  prospective  purchasers,  to  make 
maps  and  the  lika  The  payments  for  these  purposes  are  the 
ones  which  the  court  refused  to  allow  in  settling  this  account 
The  court  found,  it  should  be  added,  that  the  special  adminis- 
tratrix in  incurring  the  expenditures  and  in  paying  these 
sums  acted  in  good  faith  and  in  accordance  with  what  she 
believed  to  be  the  best  interests  of  the  estate  of  Bell,  and  be- 
lieved the  expenses  to  be  necessary  expenses  in  connection 
with  her  proceedings  to  collect  and  preserve  the  assets  of  the 
estate  of  Bell  and  to  collect  the  claims  of  the  estate  of  Bell 
against  the  estate  of  Bobinson.  Notwithstanding  the  benefits 
which  accrued  to  the  estate  of  Bell,  the  court  properly  refused 
to  allow  these  expenditures.  They  were  not  lawful  expend- 
itures for  the  special  administratrix  to  make,  and  the  court 
in  probate  well  summed  up  the  matter  when  it  said:  ^'The 
special  administratrix  of  the  estate  of  Bell  had  no  authority 
derivable  from  the  statutes  of  this  state  to  engage  in  contracts 
with  real-estate  or  other  agents  for  the  payment  from  the 
funds  in  her  charge  of  commissions  on  sales  made  of  prop- 
er^ belcmging  to  the  estate  of  Bobinson."  The  matter  of 
these  expenditures  is  rigidly  and  properly  governed  by  the 
express  language  of  the  codes,  and  to  say  in  this  or  in  any 
case  that  an  expenditure  not  authorized  by  the  law  as  neees- 
sary  for  the  preservation  of  the  estate,  could  be  allowed  be- 
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cause  made  in  good  faith,  or  because  benefit  resulted  to  the 
estate  from  it,  would  be  not  only  to  subvert  the  law,  but  it 
would  substitute  for  the  wise  rule  which  the  law  has  laid  down 
the  judgment,  caprice,  or  whim  of  the  court  in  probate. 

Nor  can  these  claims  be  countenanced  and  allowed,  as  ap- 
pellant seeks  to  have  them,  under  section  2273  of  the  Civil 
Code.  That  section  provides  that  ''A  trustee  is  entitled  to  the 
repayment,  out  of  the  trust  property,  of  all  expenses  actually 
and  properly  incurred  by  him  in  the  performance  of  his  trust. 
He  is  entitled  to  the  repa3anent  of  even  unlawful  expend- 
itures, if  they  were  productive  of  actual  benefit  to  the  estate.'' 
This,  it  is  true,  is  the  express  rule  of  law  made  applicable  to 
trustees  generally,  but  the  foundation  of  appellant's  argu- 
ment— namely,  that  a  special  administratrix,  being  a  trustee, 
comes  within  the  provisions  of  the  section — ^is  completely  over- 
thrown by  section  2250  of  the  Civil  Code,  which,  being  a  part 
of  the  same  chapter  as  the  section  above  quoted,  declares: 
"The  provisions  of  this  chapter  apply  only  to  express  trusts, 
created  for  the  benefit  of  another  than  the  trustor,  and  in 
which  the  titie  to  the  trust  property  is  vested  in  the  trustee ; 
not  including,  however,  those  of  executors,  administrators, 
and  guardians,  as  such."  We  have  not  considered  it  neces- 
sary to  discuss  separately  each  of  the  items  growing  out  of 
the  transactions  of  the  Robinson  estate  which  the  court  reject- 
ed. From  what  has  been  said  it  is  plain  that  one  and  all  th^ 
were  properly  disallowed. 

2.  The  estate  of  Thomas  Bell  owned  shares  of  stock  in  the 
North  Bloomfield  Mine.  The  special  administratrix  employed 
a  Mr.  Qassaway  to  examine  and  report  upon  the  condition  of 
the  mine.  He  did  so,  and  she  paid  him  $565.  The  Bobinson 
estate  also  owned  stock  in  the  North  Bloomfield  Mine.  The 
expenditure  is  justified  by  the  special  administratrix  upon 
the  ground  that  it  was  her  duty  to  inform  herself  of  the  value 
of  the  stock  "because  she  was  poshing  the  Bobinson  estate 
stock  to  sale,  and  there  were  parties  seddng  to  purchase  the 
Bell  estate  stock."  This  item  was  likewise  proi>erly  rejected. 
It  was  no  part  of  the  duty  of  the  special  administratrix,  nor, 
indeed,  was  it  within  her  power  as  special  administratrix  to 
sell  ttds  property.  Her  duty,  so  far  as  the  Bell  estate  was 
ooncemed,  was  to  preserve  it,  and,  for  the  reasons  hereto- 
fore given,  the  expenditure  was  not  authorized  as  being  an 
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effort  to  determine  the  value  of  the  stock  of  the  Bobinson 
estate. 

3.  The  eonrt  refused  to  allow  an  item  of  $120  paid  to  a 
detective  agency  for  services  in  watching  the  office  occupied 
by  Mr.  Staacke  and  Mr.  Maxwell,  the  former  executors  of  the 
will  of  Bell,  who  had  been  removed  at  the  suit  of  Mrs.  Bell. 
The  special  administratrix  testified  that  Staacke  and  Maxwell 
had  not  yet  turned  over  all  the  papers  to  her,  and  that  she 
believed  that  they  were  criminals,  but  she  failed  to  dte  any 
instance  in  which  either  of  them  ever  endeavored  to  conceal 
or  make  away  with  any  of  the  papers,  and  the  utmost  shown 
in  this  regard  was,  that  certain  letters  addressed  to  George 
Staacke,  and  relating  to  some  of  the  property  in  which  the  Bell 
estate  was  interested,  were  handed  to  one  of  the  detectives 
by  Mr.  Maxwell  when  demand  was  made.  She  admitted  that 
Mr.  Staacke  had  readily  given  her  all  of  the  papers  that  she 
called  for,  and  that  he  never  refused  to  produce  any  paper 
when  asked.  In  this  state  of  the  evidence  it  cannot  be 
said  that  the  court  was  not  justified  in  refusing  to  allow  this 
item  as  a  necessary  or  proper  expenditure. 

4.  In  her  account  as  special  administratrix  Mrs.  Bell 
charged  the  estate  with  expenditures  incurred  hy  her  in  her 
successful  efforts  to  remove  the  executor  Gtoorge  Staacke  from 
office.  The  amount  so  charged  was  $12.50  by  way  of  taxable 
costs,  and  more  than  $500  for  expenses  in  no  sense  taxable  as 
costs,  and  consisting  of  $220  paid  to  a  bookkeeper  for  examin- 
ing the  books  of  the  executor,  $126.60  to  the  stenographic  re- 
porter of  the  court  for  transcribing  notes  of  testimony,  $55.80 
paid  H.  S.  Crocker  &  Go.  for  printing  briefs  and  the  oral 
argument  in  the  supreme  court.  These  items  were  one  and  all 
properly  rejected.  Mrs.  Bell's  action  for  the  removal  of  the 
executor  was  prosecuted  by  her  ''as  the  widow  and  an  heir  of 
the  said  deceased,  and  as  a  creditor  of  his  estate."  It  matters 
not  that  the  effect  of  the  proceeding  was  beneficial  to  the  es- 
tate. The  attorneys'  fees,  costs,  and  expenses  are  chargeable 
to  the  heir  or  creditor  who  prosecutes  the  proceeding.  Says 
Woemer  (2  Woemer  on  Administration,  sec.  516) :  ''Nor  are 
the  fees  of  an  attorney  employed  by  the  heirs,  or  a  portion  of 
them,  to  contest  the  settlement,  or  hasten  the  adminiatratkm; 
nor  can  the  estate  be  charged  with  any  part  of  the  fees  of  an 
attorney  who  is  employed  by  one  of  the  creditors  or  beM- 
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fieiaries^  though  thereby  a  fond  is  realized  which  is  distribut- 
able among  all  the  creditors  or  beneficiaries."  The  heir  or 
legatee  seeking  the  removal  of  an  executor  has  no  power  to 
deal  with  and  no  control  over  the  assets  of  the  estate,  and 
cannot  make  contracts  which  in  any  way  will  bind  the  estate, 
nor  can  the  fact  that  such  heir  afterwards  becomes  special 
administratrix  justify  the  payment  out  of  the  assets  of  the 
estate  of  any  such  item  of  expense. 

5.  The  suit  of  John  S.  Bell  v.  Staacka  was  defended  by  Hie 
special  administratrix.  She  employed  Mr.  Blakeman  as  her 
attomeyi  and  the  court  allowed  him  fees  as  such  attorn^. 
It  refused,  however,  to  allow  an  item  of  sixty-nine  dollars 
paid  to  Mr.  Worley  for  engrossing  the  bill  of  exceptions  in 
that  case.  Mr.  Worley  was  a  clerk  in  the  office  of  Mr.  Blake- 
man; but  it  is  said  that  the  evidence  shows  that  the  attorney 
for  the  administratrix  was  much  pressed  for  time  in  prepar- 
ing the  bill  of  exceptions,  that  Mr.  Worley  was  compelled  to 
work  beyond  office  hours,  and  that,  as  the  fees  allowed  the 
attorney  for  his  services  were  exceedingly  small,  they  should 
be  construed  to  include  nothing  but  strict  legal  services.  But 
the  answer  to  this  is,  that  it  is  the  duty  of  the  attorney  to  en- 
gross, or  cause  to  be  engrossed,  the  bill  of  exceptions,  and  in 
this  sense  it  is  a  part  of  the  strict  legal  duty  of  the  attorney. 
A  special  remuneration  to  his  clerk  is  no  more  a  legal  charge 
against  the  estate  for  such  services  than  would  be  a  claim  for 
his  salary  during  the  time  that  he  was  actually  employed 
upon  the  work. 

In  appellant's  reply  brief  she  makes  mention  of  the  fact 
that  the  court  in  disallowing  the  item  of  one  thousand  dollars 
paid  to  Baldwin  &  Howell  as  real-estate  agents  in  and  about 
the  sale  of  the  Bobinson  ranch  failed  to  credit  her  back  with 
$107.45  and  $87.79  with  which  she  had  charged  herself,  and 
which  moneys  were  paid  to  her  by  other  creditors  of  the  estate 
of  Bobinson  as  their  proportionate  shares  of  the  one-thousand- 
dollar  commission  which  she  had  paid  to  Baldwin  &  Howell, 
and,  again,  that  in  disallowing  the  amount  paid  to  Gassaway 
for  his  report  upon  the  North  Bloomfield  Mine,  the  court 
failed  to  allow  her  the  item  of  $150,  for  which  she  had  sold 
a  eopy  of  the  Gassaway  report,  and  with  which  she  charged 
herself.  It  is  manifest  that  these  were  errors  of  inadvertence 
hjr  the  trial  court,  and  would  at  once  have  been  corrected 
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upon  application  to  it  It  follows^  therefore,  Hiat  the  order 
of  the  court  should  be  modified  as  to  these  items  in  the  re- 
spects indicated,  and  Hiat  in  all  other  respects  the  order  stands 
affirmed,  and,  as  these  errors  of  inadvertence  should  in  the 
first  instance  have  been  called  to  the  attention  of  the  court  in 
probate,  appellant,  upon  this  modification,  should  not  be 
allowed  to  recover  her  costs.    It  is  ordered  acoordingly, 

McFarland,  J.,  and  Lorigan,  J.,  ooncurred. 

Hearing  in  Bank  denied* 


[8.  7.  No8.  2856  and  S4S9.    In  Bank. — Jamarj  8,  lOOS.] 

MILLER  ft  LUX,  a  Corporation,  et  aL,  Bespondents,  t.  EN- 
TEBPBISB  CANAL  AND  LAND  COMPANY,  and 
JEFFERSON  Q.  JAMES,  AppeUants;  J.  0-  MOWBT, 
Intervener,  Respondent     [No.  2856.] 

MILLER  ft  LUX,  Appellant,  v.  ENTERPRISE  CANAL 
AND  LAND  COMPANY,  and  JEFFERSON  G.  JAMES, 
Respondents;  J.  C.  MO  WRY,  Intervener,  Appellant 
[No.  3439.] 

ArPBAii^^xTDeMXNT'aoLL— Absence  or  Ezoeptioivb  ob  Bvidemoi— Fton>- 
nre. — Upon  an  appeal  taken  npon  the  judgment-roll,  witlMmt  aaj 
dtatement  or  bill  of  exceptions,  the  judgment  eannot  be  iwmwtd 
where  no  fatal  error  appears  on  the  face  of  the  jndgment-roIL  A 
indins  of  fact  upon  such  appeal  must  be  held  eonclusiye  If  there 
b  no  eontradictozy  finding  upon  the  subject. 

Ilk— WaTBB-BIOHTS — ^FlNDIMO    AS    TO     SlOUGH — OOITSISTKNOT   OW   FOXD- 

INOS. — ^Upon  an  appeal  so  taken  from  a  judgment  determining 
water-rights  in  the  San  Joaquin  BiTer,  a  finding  that  Fresno  Slough, 
npon  which  the  lands  of  a  defendant  border,  was  no  part  of  said 
riYer,  but  was  a  part  of  Kings  Biver,  b  condusiye  as  to  that  fiiet, 
and  is  not  inconsistent  with  a  finding  that  at  certain  stages  of  tlie 
liver,  or  at  certain  times,  some  of  the  water  of  the  San  Joaquin 
Biyer  will  flow  into  the  slough,  and  when  the  level  changes  will  flow 
back  into  such  river. 
Is. — ^Nekd  of  Water— Occasional  Overflow — OoNSTaucnoM  of  Tom- 
INGS. — A  finding  that  plaintiff  corporation  has  need  of  the  watai 


Digitized  by  VjOOQIC 


Jan.  1905.]  Miujb  &  Lux  v.  Enterprise  Canal  bto.  Go.  653 

of  fhe  San  Joaqmm  Siyer  appropriated  by  it  is  not  affeeted  bj  the 
further  finding  that  at  -sertain  times  in  each  jear  the  river  for  a 
short  tima  overflows  its  banks  on  to  defendants'  lands,  thus  wetting 
and  benefiting  the  same,  and  soeh  findings  do  not  show  that  de- 
fendants are  entitled  to  divert  some  of  the  water  of  the  river  be- 
eause  not  needed  hj  plaintiff, 
liw— 'FiKKNe  ow  Want  ov  Bvidsnob — Inoubasi  or  Itew— Bkibvatiom 
nr  JuDGiinra^— DxvswDAim  mov  Fbxjudiokd^ — ^A  finding  that  at 
eertain  times  there  b  an  iaerease  of  the  flow  of  the  water  in  the 
river  over  ordinary  stages^  hot  that  there  is  no  evidenee  before  the 
eoort  wberebj  it  eaa  be  determined  at  what  stages  of  the  waters 
thereof  at  such  times,  if  at  all,  water  can  be  diverted  therefrom 
without  injury  or  danger  to  the  plaintiff,  and  a  reservation  to  the 
defendants  in  the  judgment  of  the  right  to  bring  an  action  for 
the  determination  of  that  question,  are  not  prejudicial  to  the 
appellants,  and  are  not  ground  of  reversal  of  the  judgment 

lAr— APFBAL    raOM     OSDB    GEAHTDIO    NXW    TtoAXr— COMIUOT  OF  EVI- 

BDf  (aLr-npon  appeal  from  an  order  granting  a  new  trial,  generallj, 
idiere  one  of  the  8X>eeifleation8  is  for  insufi&deney  of  the  evidenee^ 
the  order  will  be  affirmed  if  tiiere  Is  fairlj  conflicting  evidence  as  to 
anj  material  flnding  of  fact;  and  v^iere  the  evidence  Is  fairlj  con- 
flicting as  to  the  iln-iing  that  Frcsno  Slough  was  no  part  of  the 
San  Joaquin  River,  the  order  SMBt  be 


APPEALS  from  a  judgmmt  of  the  Superior  Court  of 
Fresno  County  and  bom  an  order  granting  a  new  triaL  J.  R. 
Webby  Judge. 

The  facts  are  stated  in  the  opinkm  of  tlie  eourt,  and  in  142 
CaL  208,  therein  referred  to. 

Octaye  Du  Fy,  Houghton  ft  Houghton,  and  Frank  H.  Short, 
for  Miller  ft  Lux,  Respondent  and  Appellant 

Isaac  Frohman,  for  J.  C.  Mowrj,  Intervener,  Bespondent 
and  Appellant. 

W.  C.  Orayee,  and  Coldwell  ft  Borland,  for  Enterprise 
Canal  and  Land  Company  and  Jefferson  O.  James,  Appel- 
lants and  Bespondents. 

McFABLAND,  J. — ^These  two  appeals  were  argued  and  sub- 
mitted together  and  will  both  be  considered  and  determined 
in  this  one  opinion.  They  arise  out  of  an  action  in  the  superior 
court  entitled  Miller  ft  Lux  and  the  San  Joaquin  and  Kings 
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Biyer  Canal  and  Irrigation  Company,  plaintiffs,  versus  the 
above-named  defendants.  The  action  was  to  enjoin  the  de- 
fendants from  diverting  water  from  the  San  Joaqnin  River. 
Judgment  was  rendered  in  favor  of  Miller  &  Imx,  enjoining 
the  defendants  as  prayed  for,  bat  the  court  refused  to  give 
judgment  for  the  other  plaintiff,  who  claimed  as  an  appropri- 
ator  of  the  water  of  said  river,  on  the  ground  that  the  river 
was  a  navigable  stream,  and  that  the  maintenance  of  said 
claimant's  ditch  and  dam  by  which  it  diverted  the  water  was 
a  nuisance,  and  rendered  judgment  in  favor  of  defendants 
against  said  plaintiff  canal  and  irrigation  company.  From 
this  part  of  the  judgment  the  said  last-named  plaintiff  ap- 
I)ealed,  and  it  was  here  reversed  and  judgment  ordered  for 
said  plaintiff.  (See  Lux  v.  Enterprise  Canal  etc.  Co.,  142  Cal. 
208,^  where  some  of  the  general  facts  of  the  whole  case  were 
stated;  and  that  appeal  is  here  referred  to  merely  for  the 
purpose  of  keeping  in  view  the  fact  that  the  rights  of  said 
plaintiff  the  canal  and  irrigation  company  are  not  involved  in 
the  two  appeals  now  before  the  court.  It  is  not  a  party  to 
either  of  such  appeals.) 

No.  2856. 
This  is  an  api)eal  by  defendants  from  a  judgment  in  favor 
of  plaintiff  Miller  ft  Lux  and  the  intervener,  Mowiy.  Plaintiff 
and  the  intervener  occupy  similar  positions,  and  the  affiim- 
ance  or  reversal  of  the  judgment  as  to  plaintiff  would  neees- 
sarily  carry  a  similar  affirmance  or  reversal  as  to  the  ioter- 
vener.  Therefore,  express  reference  need  be  made  to  the 
case  only  as  between  plaintiff  and  defendants.  This  api>eal — 
No.  2856 — ^is  upon  the  judgment-roll  alone;  there  is  no  bill  of 
exceptions  or  statement,  and  consequently  there  is  here  no 
question  of  sufficiency  of  evidence  to  support  the  findings,  and 
no  exceptions  to  rulings  made  during  the  taking  of  evidenoe 
at  the  triaL  The  judgment  could  be  reversed  only  upon  some 
fatal  error  appearing  on  the  face  of  the  judgment-roll;  and 
we  see  none.  The  briefs  are  quite  voluminous;  but  they  go 
mainly  to  questions  which  arise,  if  at  all,  in  the  other  appeal, 
— ^No.  8489, — ^which  is  from  an  order  granting  a  new  trial, 
and  will  be  noticed  hereafter.  The  case  was  tried  without  a 
juiy,  and  the  court  made  veiy  full  findings.    Among  other 

1100  Am.  8t  Bep.  115. 
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things  it  f onnd  that  plaintiff  Miller  ft  Lux  was,  and  for  twen« 
t7-five  years  before  the  eommencement  of  the  suit  had  been,  the 
owner  of  large  bodies  of  land  lying  on  the  San  Joaquin  Siver 
and  riparian  thereto;  that  such  riyer  is  a  natural  water- 
course; and  that  from  time  immemorial  the  waters  of  said 
river  have  naturally  flowed  over  plaintiff's  said  lands,  thereby 
irrigating  the  lands  and  making  them  fit  for  cultivation  and 
pasturage  and  supplying  water  for  stock  and  agricultural 
purposes,  and  for  all  purposes  for  which  the  owner  of  land 
bordering  on  a  miming  stream  has  the  right  to  use  the  water 
thereof.  It  is  further  found  that  defendants,  long  after  plain- 
tiff's  rights  had  accrued,  and  at  a  point  on  said  river  above 
plaintiff's  lands,  constructed  a  dam  and  ditch  by  which  th^ 
obstructed  the  flow  of  the  water  in  the  river  and  diverted 
such  water  away  from  said  river  and  prevented  it  from  flow- 
ing down  and  on  to  plaintiff's  lands,  as  it  was  accustomed  to 
flow;  that  such  water  so  diverted  is  actually  needed  for  the 
use  and  cultivation  of  plaintiff's  lands,  and  that  its  diversion 
by  defendants  has  caused  and  will  cause  plaintiff  great  and 
irreparable  damage.  It  was  claimed  by  defendants  that  a 
certain  slough  called  sometimes  Kings  Biver  Slough  and  some- 
times Fresno  Slough,  which  connects  with  the  San  Joaquin 
Biver  at  a  point  on  plaintiff's  lands,  is  a  part  of  said  river; 
and  as  defendant  James  owns  lands  bordering  on  said  slough, 
though  not  on  the  main  river,  it  was  contended  by  defendants 
that  James  was  a  riparian  proprietor  on  the  main  San  Joa- 
quin Biver,  and  had  certain  alleged  rights  as  such  riparian 
proprietor.  The  court,  however,  found  that  such  slough  was 
not  a  part  of  the  San  Joaquin  Biver,  but  is  a  channel  made  by 
another  river  called  Kings  Biver  and  is  ''a  part  of  or  exten- 
sion of  said  Kings  Biver  through  which  the  waters  of  said 
river  flow  on  their  way  to  the  ocean."  Of  course,  as  there  is 
no  evidence  in  the  record,  the  finding  is  conclusive  on  the 
point,  so  far  as  this  appeal  from  the  judgment  is  concerned, 
unless  there  is  some  other  contradictory  finding  on  the  sub- 
ject Defendants  contend  that  this  finding  is  inconsistent 
with  that  part  of  finding  LII  which  is  as  follows:  ''That  at 
certain  stages  of  the  river,  or  at  certain  times,  some  of  the 
water  flowing  in  the  San  Joaquin  Biver  will  naturally  flow 
into  said  Fresno  Slough  and  back  up  said  slough  for  a  distance 
of  some  twelve  miles,  but  there  is  no  outlet  for  the  waters 
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flowing  into  said  slough  from  said  San  Joaquin  Biver  ezeept 
through  the  same  channel  which  the  water  flows  from  the  said 
San  Joaquin  Biver  into  said  slough,  and  when  Fresno  Slough 
becomes  filled  up  and  the  level  changes,  then  this  water  which 
has  flowed  from  San  Joaquin  Biver  into  said  Fresno  Slough 
flows  back  into  and  down  the  said  San  Joaquin  Biver."  But 
it  is  quite  clear,  we  think,  that  this  finding  is  not  contradic- 
tory of  the  former  finding  that  the  slough  is  not  a  part  of  the 
river.  It  is  also  contended  that  defendants,  under  any  view, 
were  entitled  to  divert  some  of  the  water  of  the  river  because 
it  was  not  needed  by  plaintiffs  on  their  lands  below ;  but  this 
contention  is  answered  by  the  finding  above  referred  to  that 
it  was  so  needed.  And  this  finding  is  not  affected  by  the 
further  finding  that  at  certain  times  in  each  year  the  river  for 
a  short  time  regularly  overflows  its  banks  onto  defendant's 
lands,  thus  wetting  and  benefiting  the  same. 

Nor  is  a  reversal  of  the  judgment  called  for  on  account  of 
the  finding  in  finding  No.  LVII  that  during  certain  times 
there  is  an  increase  of  the  flow  of  water  in  the  river  over 
ordinary  stages,  ''but  there  is  no  evidence  before  the  court 
whereby  it  can  be  determined  at  what  stages  of  the  waters  of 
said  river  at  such  times,  if  at  all,  water  can  be  diverted  there- 
from without  injury  or  damage  to  the  plaintiff  Miller  &  Lux 
and  others  owning  lands  riparian  to  said  river  and  having 
vested  rights  therein  as  to  the  flow  of  the  waters  thereof," 
nor  on  account  of  that  part  of  the  judgment  which  reserves 
to  defendants  the  right  to  bring  an  action  to  have  it  de- 
termined at  what  stages  of  the  water,  if  any,  water  may  be 
diverted  without  injury  to  plaintiff.  If  this  finding  and  this 
part  of  the  judgment  are  of  any  consequence  at  all,  they  are 
not  prejudicial  to  defendants,  and  certainly  give  to  them  no 
cause  of  complaint. 

We  do  not  deem  it  necessary  to  further  discuss  this  appeal 
from  the  judgment;  it  is  sufficient  to  say  that  in  our  opinion 
the  judgment  upon  its  face  is  free  from  error  and  the  findings 
amply  support  it  Therefore  on  this  appeal  the  judgment 
must  be  affirmed. 

No.  3439. 

This  appeal  is  by  plaintiff.  Miller  ft  Lux,  and  the  intervener, 
Mowiy,  from  an  order  of  the  superior  court  granting  a 
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motion  made  by  defendants  for  a  new  triaL  The  judge 
before  whom  the  case  was  tried,  and  upon  whose  decision  the 
judgment  was  rendered,  went  out  of  office  before  the  motion 
for  a  new  trial  was  heard,  and  the  motion  was  granted  by  his 
successor. 

The  motion  was  made  on  all  the  statutory  grounds,  and 
there  are  a  good  many  specifications  of  the  particulars  in 
which,  it  is  claimed,  the  evidence  is  insufficient  to  justify  the 
decision.  The  language  of  the  order  granting  a  new  trial  is 
simply  ''that  the  motion  of  the  defendants  for  a  new  trial 
of  said  action  be  and  the  same  is  hereby  granted.''  There  is 
no  intimation  in  the  record  enabling  us  to  see  upon  which  of 
the  various  grounds  of  the  motion  tiiie  order  granting  it  was 
based.  This  is  perhaps  unfortunate  in  a  case  of  this  kind; 
for  it  may  be  that  the  reason  for  granting  the  motion  was  not 
insufficient  evidence,  in  which  event  the  case  might  perhaps  be 
more  readily  disx>08ed  of  on  its  real  legal  merits.  However,  as 
the  record  stands,  respondents  are  entitled  to  invoke  the 
established  rule  that  the  order  must  be  affirmed  if  it  can  be 
justified  on  any  one  of  the  grounds  on  which  the  motion 
was  made,  and  that,  as  insufficiency  of  the  evidence  was 
one  of  the  grounds,  the  order  must  be  affirmed  if  there  was 
fairly  conflicting  evidence  as  to  any  material  finding  of 
fact. 

If  the  motion  for  a  new  trial  had  been  denied,  and  defend- 
ants were  appealing  from  the  order  denying  it,  we  could 
readily  say  that  the  evidence  was  sufficient  to  justify  the 
decision.  But  we  would  not  be  justified  in  holding  that  there 
was  no  conflict  of  evidence  as  to  any  material  fact  found. 
For  instance,  it  is  found  ''that  the  said  Fresno  Slough  is  no 
part  of  the  San  Joaquin  Biver,  but  is  a  channel  made  from 
the  overflow  from  Kings  Biver  during  flood  time,  and  is  a 
part  of  or  extension  of  said  Kings  Biver  through  which  the 
waters  of  said  river  flow  on  their  way  to  the  ocean."  This 
clearly  involves  a  finding  of  fact;  and  considering  all  the  evi- 
dence touching  the  nature  and  character  of  Fresno  Slough, 
and  the  sources  and  condition  of  the  water  flowing  or  being 
therein,  and  partictdarly  the  testimony  of  such  witnesses  of  re- 
spondents as  Anthony,  Parker,  Ghidester,  Qamer,  White,  and 
others,  we  cannot  say  that  there  was  no  conflict  of  evidence 
on  the  point,  or  that  the  judge  of  the  trial  court,  in  view  of 
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such  confliety  abused  his  discretion  in  g^ranting  a  new  trial 
It  is  oontended  by  appellant  that  this  finding  was  immaterial, 
because  even  conceding  that  the  slough  is  part  of  the  river, 
and  defendant  James  therefore  an  owner  of  lands  riparian 
to  the  river,  hj  virtne  of  his  ownership  of  lands  bordering  on 
the  slough,  still  he  would  have  no  rig^t,  for  the  purpose  of 
irrigating  said  lands,  to  go  upon  the  river  at  a  point  many 
miles  above  the  mouth  of  the  slough,  and  above  plaintiff's 
lands,  and  from  that  point  divert  water  by  means  of  a  dam 
and  ditch,  and  cany  it  entirely  around  and  away  from  plain- 
tiff's  lands  lying  above  the  slough,  and  thus  preventing  any 
of  the  water  so  diverted  from  flowing  or  seeping  back  on  to 
plaintiff's  said  lands.  But  if  we  concede  this  proposition 
to  be  true,  it  would  have  been  available  only  if  the  court  had 
merely  enjoined  defendants  from  diverting  water  through 
the  said  ditch,  which  takes  water  from  a  point  entirely  above 
plaintiff's  lands.  But  the  court  found  that  the  defendants 
''were  not  entitled  to  take  or  divert  any  of  tJU  waUrs  flawing 
in  the  San  Joaquin  Biver " ;  and  in  the  judgment  it  is  decreed 
that  defendants  be  enjoined  ''from  diverting  amy  water  out 
of  or  from  the  San  Joaquin  Biver,  or  obstructing  the  flow  of 
water  therein,  at  am/y  point  above  the  lands  or  awy  part  of  fk$ 
lands  of  the  plaintiff  Miller  ft  Lux,  or  of  the  intervener,  J.  C. 
Mowry,"  and,  further,  that  they  are  not  "entitled  to  take  or 
divert  any  of  the  waters  flowing  in  the  San  Joaquin  Biver." 
This  finding  and  decree  holds  and  adjudicates  that  defend- 
ants have  no  riparian  rights  at  any  point  of  the  rivor,  and  is 
based  on  the  finding  that  Fresno  Slou^  is  not  a  part  of  the 
river;  and  for  this  reason  the  finding  that  the  slough  is  not 
a  part  of  the  river  is  necessarily  a  material  finding.  For  this 
reason  the  order  granting  a  new  trial  must  be  affirmed  If, 
as  a  fact,  the  court  did  not  grant  the  new  trial  on  this 
ground,  but  did  grant  it  on  some  grounds  which  would  not  be 
held  tenable  by  this  court,  the  necessity  of  affirming  the 
order,  on  the  record  as  it  stands,  is  unfortunate.  We  ap- 
prehend, however,  that  the  parties  can  avoid  a  good  deal  of 
the  expense  and  labor  of  a  new  trial  by  accepting  mueh  of  the 
evidence  given  at  the  former  trial  wttfaout  requiring  it  to  be 
repeated. 

In  the  appeal  No.  2856  the  judgment  appealed  horn  is 
affirmed. 
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In  the  appeal  No.  8439  the  order  granting  a  new  trial  ap- 
pealed from  is  a£Srmed. 

Shaw;  J.,  Angellotti,  J^  Van  Dyke,  J^  Lorigan,  J^  and 
HenshaWy  J.,  concurred. 

Behearing  denied 


[Orim.  No.  1188.    In  Bank. — Janoaiy  t,  1905.1 
THE  PEOPLE,  Respondent,  v.  JOHN  H.  WOOD,  AppeUant. 

CaiMiNiL  Law  —  Mxjbdkb  —  PBoor  or  Oobpub  Dhjoix — Pdssuit  of 
EscAPXD  Convicts  —  Death  fbox  Bullbt- Wound  —  Aotopst  hot 
Essential. — ^Upon  a  trial  for  murder  aa  aatop^  b  not  neoeasary 
as  proof  of  the  corpus  Oelicii;  but  it  is  Buffieieut  proof  that  death 
ensued  from  the  wound  that  deceased,  while  a  joung  man,  in  good 
healthy  engaged  as  part  of  a  posse  in  pursuing  eseaped  eonviets 
to  rearrest  them,  reeeiTO'l  a  bullet-woimd  wMdi  passed  through 
his  hodj  from  the  right  to  the  left  side,  and  that  immediatelj  on 
reeeiving  it  he  dropped,  and  within  a  few  minutos  was  dead. 

Id. — ^Eyidknoe— Becsftion  of  Wound  from  Pubsubd  Oomtiotb— Posses 
—Confusion  from  Use  of  Map— Pbssumftion. — Notwithstanding 
uncertainty  in  the  eyidence  growing  out  of  the  use  of  a  map  at 
the  trial  not  fuUj  explained  by  the  words  of  the  witnesses,  their 
motions  were  part  of  the  evidence  before  the  Juzj,  and  where  there 
is  nothing  in  the  recori^  indicating  that  the  puxsniBg  posses  fired 
at  each  other,  and  the  evidence,  so  far  as  it  eaa  be  understood, 
clearly  points  to  the  convicts  as  the  persons  who  fired  the  fatal 
volley,  it  must  be  assumed  that  the  jury  understood  the  evidence, 
and  properly  concluded  that  deceased  was  killed  by  the  fire  of 
the  convicts,  and  not  hj  that  of  another  pursuing  party. 

Id. — ^Pbesenoe  of  Defendant — Articles  Left  in  Cahf.— The  presence 
of  the  defendant  with  the  convicts  who  fired  the  fatal  vollej  is 
shown  both  by  the  circumstances  of  the  case  and  by  the  finding 
of  articles  in  a  camp  which  they  had  hastily  broken  up  after  firing 
the  fatal  volley,  several  of  which  had  been  previously  possessed  by 
defendant.  All  of  the  article^  so  found  were  admissible  as  evi- 
dence. 

Id.— Proof  of  Conspiract  to  Escape— Threats  to  EiLL.^Evidence 
was  admissible  to  show  a  conspiracy  among  the  oonviets,  including 
the  defendant,  to  escape  from  prison,  and  the  declarations  of 
the  defendant  and  other  conspirators  that  they  would  never  be 
taken  alive,  and  that  if  the  militia  came  after  them  they  would 
ambush  and  kill  some  of  tbem  and  then  escape. 
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Id. — SXPABATION    INTO    PABTDSS — COMMON    PUBPOSB. — ^The    flMt    of    Hm 

separation  of  the  eonspiratoTB  into  Mveral  paitieB  does  not  desferoj 
the  effect  of  the  plana  and  threats  of  the  conspirators  as  evideBee 
tending  to  show  a  guilty  intent  on  the  part  of  the  defendant  aad  a 
common  purpose  in  the  accomplirimient  of  which  the  fatal  ahot 
was  fired. 

Id. — ^EviDKNoi  OF  Tkacks. — Evidence  of  tracks  leading  from  the  plaes 
where  the  convicts  were  last  seen  to  the  camp  from  which  the  fatal 
shots  were  fired,  and  of  other  tracks  fonnd  the  next  day  leading 
away  from  that  spot,  were  competent  to  show  that  the  eonviets  had 
been  there. 

Id. — ^iNSRuonoN  as  io  OoNSPntAorr— AzDme  and  ABBnorc  Oommon 
Dbsion — Mubdeb. — The  court  properly  instructed  the  jurj  tiiat 
''If  several  persons  confined  in  the  state's  prison  conspire  to  eseape 
therefrom,  and,  if  necessary,  to  kill  any  person  who  shall  lawful^ 
attempt  to  arrest  or  recapture  them,  and  the  death  of  a  person  so 
engaged  in  the  attempt  to  lawfully  arrest  or  recapture  them  eBsne 
in  the  prosecution  of  said  common  design,  it  is  murder  in  all  who 
are  present  aiding  and  abetting  in  the  common  design.''  Its  appH- 
eation  is  limited  to  those  present  aiding  and  abetting  at  the  time 
of  the  attempt  to  make  the  recapture  and  the  death  of  a  penon 
engaged  in  the  attompt,  and  does  not  make  defendant  liable  to  eon- 
vietion  if  he  was  not  then  present. 

Id.— OoNSPiBACT  TO  EscAPB  A  Gbimb. — It  was  proper  to  instmet  that 
under  section  105  of  the  Penal  Code  it  is  a  erime  for  any  penon 
eoniined  in  the  state's  prison  for  a  term  less  than  fife  to  eseape 
therefrom,  and  that  if  two  or  more  persons  confined  in  the  priaeB, 
only  one  of  whom  was  sentenced  to  a  term  less  than  fife,  should 
conspire  together  and  agree  to  a  scheme  to  escape  from  the  prlwm, 
an  the  persons  engaged  in  the  conspiracy  are  engaged  hi  a  eaa- 
spira^  to  commit  a  erime. 

Id.— PBoor  ow  CoNvicnoNS— Bbqubst  Pbofbblt  Rbvosbd.— When  put 
of  the  case  of  the  prosecution  consisted  in  proof  that  each  of 
the  escaped  convicts,  including  defendant,  had  been  convicted  and 
sent  to  the  state's  prison,  and  were  at  the  time  of  the  escape  serv- 
ing their  sentences,  it  was  proper  for  the  jury  to  consider  sneh 
evidence,  and  it  was  proper  to  refuse  a  requested  inslrueiion  that 
the  jury  were  not  to  consider  any  other  trials  or  eonvletioBS  of  the 
defendant  as  having  any  bearing  on  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Bl 
Dorado  County  and  from  an  order  denying  a  new  triaL 
N.  D.  Amot,  Judge  presiding. 

The  facta  are  stated  in  the  opinion  of  the  eourt 

John  P.  O.  Miller,  and  William  F.  Bray,  for  Appethmt 
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U.  S.  Webbi  Attomey-Oeneraly  C.  N.  Post,  AamBtant 
Attom^-General,  and  C.  E.  Peten,  Distriet  Attom^t  for 
Beapondent 

SHAW,  J. — ^The  defendant  was  oon'yieted  of  murder  m  the 
first  degree  and  sentenced  to  death.  From  the  judgment  of 
conviction  and  from  an  order  denying  a  motion  for  a  new  trial 
he  appeals  to  this  court. 

He  was  one  of  thirteen  convicts  who  attempted  to  escape 
from  Folsom  Prison  on  July  27,  1903.  On  August  1st,  ac- 
cording to  the  theory  of  the  prosecution,  he  with  four  other 
of  the  convicts  were  at  a  place  called  Manzanita  Hill,  in  El 
Dorado  Gounly,  and  encountered  a  posse  in  pursuit  for  the 
purpose  of  recapturing  them.  In  the  confiict  that  ensued  one 
of  the  posse,  J.  Festus  Rutherford,  was  killed,  and  for  his 
death  the  defendant  was  convicted  of  murder. 

It  is  contended  that  the  carpus  deUcii  was  not  proven,  be- 
cause, it  is  said,  there  is  no  proof  that  the  wound  inflicted 
upon  the  deceased  caused  his  death.  There  is  no  merit  in  this 
contention.  The  deceased  was  a  young  man,  neariy  nineteen 
years  old,  a  member  of  the  state  militia,  apparently  in  good 
health,  and  was  actively  engaged  at  the  time  he  was  shot  in 
pursuing  the  convicts  to  rearrest  them.  He  received  a  wound 
from  a  bullet,  which  entered  on  his  right  side,  and,  passing 
through  the  body,  came  out  on  the  left  side  some  two  inches 
higher  than  the  point  at  which  it  entered.  Its  course  was 
such  that  it  would  probably  pass  through  a  part  of  the  heart. 
Immediately  on  receiving  the  wound  the  deceased  dropped, 
and  within  a  few  moments  was  dead.  There  was  no  autopsy, 
and  hence  it  cannot  be  said  with  certainty  what  particular 
organs  of  the  body  were  pierced  1^  the  bullet.  An  autopsfy 
is  not  necessary  as  a  part  of  the  proof  that  death  was  caused 
by  a  wound  of  this  character.  The  circumstances  above  de- 
tailed are  sufScient  to  satisfy  any  reasonable  mind  that  the 
deceased  came  to  his  death  by  reason  of  the  wound. 

It  is  further  contended  that  the  proof  of  corpus  delicti  is 
defective  because  it  has  not  been  shown  that  the  bullet  which 
killed  the  deceased  was  fired  by  the  defendant  or  either  of  the 
convicts  with  him.  It  is  true  that  no  witness  testified  that  he 
saw  the  defendant  on  that  occasion,  but  there  is  soflSdent 
eizenmstantial  evidence  to  show  that  the  defendant  and  four 
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other  convicts  were  camped  on  Manzanita  Hill  at  the  time  the 
posse  arrived  there  in  pursuit,  and  that  when  the  deceased  and 
several  others  of  the  posse  were  within  twenly-five  or  thirty 
feet  of  the  convicts'  camp,  and  before  th^  had  perceived  the 
convicts,  they  were  fired  on  by  the  convicts  themselves,  and 
that  the  deceased  fell  at  the  first  fire.  There  is  much  confu- 
sion in  the  testimony,  as  given  in  the  transcript,  as  to  the 
whereabouts  of  the  other  divisions  of  the  posse  at  the  time 
this  first  firing  occurred.  The  defense  claims  that  this  first 
shooting  was  by  some  other  division  of  the  posse,  who  fired  on 
the  division  in  which  the  deceased  was  engaged.  The  un- 
certainty  in  the  evidence  as  given  arises  from  the  fact  that 
the  witnesses  had  before  them  a  large  map  upon  which  was 
designated  the  topography  and  the  location  of  the  physical 
objects  to  which  they  referred,  and  that  in  testifying  they 
would  point  to  the  places  on  the  map  and  designate  them  by 
the  words  '*here"  and  ** there."  Prom  the  manner  in  which 
the  testimony  is  reported  we  cannot  determine  what  places 
they  were  referring  to  or  the  relative  positions  of  the  diflPerent 
places.  This  uncertainty  is  caused,  primarily,  either  by  the 
manner  of  preparing  the  bill  of  exceptions  or  by  the  failure 
of  the  witnesses  to  describe  in  words  the  places  referred  to  at 
the  time  they  were  pointed  out  on  the  map.  These  motions 
of  the  witnesses  were,  however,  a  part  of  the  evidence,  and  the 
failure  to  report  them  or  describe  them  in  the  bill  of  excep- 
tions does  not  lessen  the  force  and  effect  of  the  evidence  as 
«^iven  to  the  jury,  nor  authorize  us  to  conclude  that  it  must 
have  been  uncertain,  or  that  it  required  a  different  conclusion 
from  that  reached  by  the  jury.  The  map  was  before  them,  also, 
and  it  does  not  appear  that  they  did  not  fully  perceive  and 
understand  the  relative  positions  of  the  different  places. 
There  is  nothing  in  the  record  indicating  to  us  that  the  pur- 
suing posses  fired  on  each  other.  The  evidence,  so  far  as  it 
can  be  understood,  clearly  points  to  the  convicts  as  the  persons 
who  fired  the  fatal  volley.  In  this  condition  of  the  record  we 
must  assume  that  the  jury  understood  the  evidence,  and  prop- 
erty concluded  that  the  deceased  was  killed  hy  the  fire  of  the 
convicts,  and  not  by  a  shot  from  one  of  the  other  divisions  of 
the  pursuing  party. 

It  is  claimed  that  there  is  no  evidence  that  the  defendant 
was  present  with  the  other  convicts  at  the  time,  but  this  daim 
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is  manifestly  untenable.  Numerons  articles  were  found  at 
the  place  from  whieh  the  shots  were  fired  towards  the  de- 
ceased, indicating  that  there  had  been  a  camp  at  that  place 
which  had  been  hastily  broken  up  and  many  articles  left  on 
the  ground.  Among  these,  several  were  found  which  had 
been  previously  in  the  possession  of  the  defendant.  It  is  un- 
neeessaiy  to  state  the  evidence  in  detail.  There  were  numerous 
circumstances,  and,  taken  together,  thqr  were  sufficient  to 
prove  that  the  defendant  was  one  of  the  party  encamped  on 
the  hill,  and  that  it  was  this  party  that  fired  the  shot  whieh 
killed  the  deceased. 

There  was  no  error  in  admitting  evidence  of  the  conspira<7 
among  the  prisoners  confined  at  Folsom,  including  the  de- 
fendant, to  escape,  nor  the  declarations  of  the  defendant  and 
others  of  the  conspirators  that  they  would  never  be  taken 
alive,  and  that  if  the  militia  came  after  them  they  would  am- 
bush them  and  kill  a  few  and  in  the  confusion  thus  caused 
manage  to  escape.  These  threats  and  plans  were  made  by  the 
defendant  himself,  with  the  others,  and  the  fact  that  after- 
wards he  and  four  others  separated  themselves  from  the  re- 
mainder of  the  party  does  not  destroy  the  effect  of  these  plans 
and  threats  as  evidence  tending  to  show  a  guilty  intent  on 
the  part  of  the  defendant  and  a  common  purpose,  in  the 
accomplishment  of  which  the  fatal  shot  was  fired. 

We  do  not  clearly  understand  the  point  of  the  objection  to 
the  evidence  of  the  tracks  leading  from  the  place  where  the 
convicts  were  last  seen  up  to  the  camp  on  Manzanita  Hill, 
where  the  shooting  occurred,  and  other  tracks  found  the  next 
day  leading  away  from  the  spot.  They  were  admitted  for  the 
purpose  of  showing  that  the  convicts  had  been  on  Manzanita 
Hill.    Th^  were  clearly  competent  for  that  purpose. 

The  several  exhibits  taken  from  the  camp  on  Manzanita 
TTill  were  properly  admitted  in  evidence.  They  consisted  of  tin 
cans,  a  spoon,  a  barley  sack;  a  hat,  and  various  other  articles 
commonly  found  about  a  camp.  Their  presence  at  the  eamp 
after  the  party  using  them  had  departed  indicated  a  hasty 
departure,  and  supported  the  theory  of  the  prosecution  that 
the  convicts  had  been  surprised  at  their  camp,  and  im- 
mediately after  the  shooting  had  departed  without  gathering 
up  these  articles.  In  addition  to  this  reason,  as  several  of 
them  were  identified  as  having  been  previously  in  the 
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sion  of  the  defendant,  they  were  competent  as  evidence  that 
the  defendant  was  himself  present  on  that  occasion. 

The  court  instrocted  the  jury  as  follows:  ''If  several  per- 
sons confined  in  the  state's  prison  conspire  to  escape  tfaere- 
from,  and,  if  necessary,  to  kill  any  person  who  shall  lawfully 
attempt  to  arrest  or  recapture  them,  and  the  death  of  a  per- 
son so  engaged  in  the  attempt  to  lawfully  arrest  or  recapture 
them  ensue  in  the  prosecution  of  said  common  design,  it  is 
murder  in  all  who  are  present  aiding  and  abetting  in  the 
common  design.  The  law  makes  no  distinction  or  difference 
between  any  of  the  parties  so  engaged."  As  we  understand 
the  appellant's  contention,  it  is  that  this  is  erroneous,  because, 
as  he  claims,  it  informs  the  jury  that  they  could  find  the 
defendant  guilty  if  he  was  one  of  the  thirteen  who  originally 
conspired  to  escape,  although  he  was  not  one  of  those  present 
at  the  time  of  the  homicide.  We  do  not  think  it  can  be  so  ctm- 
strued.  The  entire  case  of  the  prosecution  consisted  of  an 
effort  to  prove  that  the  defendant  was  present  at  the  scene  of 
the  conflict  in  which  the  homicide  occurred.  It  was  never 
cortended  that  he  could  be  convicted  if  he  were  proven  to  be 
one  of  the  thirteen  who  escaped,  although  not  of  the  number 
present  at  the  conflict  on  Manzanita  Hill.  The  jury  could  not 
have  80  understood  the  instruction,  and  it  is  not  fairly  sus- 
ceptible of  that  meaning.  Its  application  is  limited  by  its 
terms  to  those  who  were  present  aiding  and  abetting,  and  this 
could  only  be  understood  to  refer  to  their  presence  at  the  time 
of  the  attempt  to  make  the  recapture.  The  same  objeetion  is 
made  to  other  instructions,  but,  taking  all  of  the  instructiona 
together,  we  think  the  jury  could  not  have  supposed  that  the 
defendant  could  be  convicted  unless  they  were  satisfied  from 
the  evidence  that  he  was  one  of  those  present  at  the  time  of 
the  death  of  the  deceased. 

There  was  an  instruction  to  the  effect  that,  under  section  105 
of  the  Penal  Code,  it  is  a  crime  for  any  person  confined  in 
the  state  prison  for  a  term  less  than  life,  to  escape  therefrom, 
aud  that  if  two  or  more  persons  confined  in  the  prison,  only 
one  of  whom  was  sentenced  to  a  term  less  than  life,  should 
conspire  together  and  agree  to  a  scheme  to  escape  from  the 
prison,  all  the  persons  engaged  in  the  conspiracy  are  engaged 
in  a  conspiracy  to  commit  a  crime.  We  can  see  no  error  in 
the  instruction.    It  is  inu»aterial  that  the  defendant  was  oon- 
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fined  for  the  tenn  of  his  natural  life,  and  that  there  eonid  be 
no  criminal  conspiracy  under  the  section  of  the  code  referred 
to  with  reference  to  his  escape.  If  he  with  others  conspired 
to  effect  the  escape  of  himself  and  the  others,  some  of  whom 
were  imprisoned  for  a  term  less  than  life,  such  conspiracy 
would  be  a  crime  within  the  meaning  of  the  law. 

After  the  argument  was  concluded  and  the  court  had  formu- 
lated its  charge,  the  defendant  asked  the  following  instruc- 
tion, which  was  refused:  **Tou  are  further  instructed  that 
you  are  not  to  consider  any  other  trials  or  convictions  of  this 
defendant  as  having  any  bearing  on  this  case ;  it  is  your  duty 
to  consider  no  other  matters  except  the  evidence  and  the  in- 
structions of  this  court."  The  court  instructed  the  jury  at 
great  length  that  they  must  consider  no  other  matters  except 
the  evidence  and  the  instruction  of  the  court.  So  far  as  the 
instruction  asked  required  the  jury  not  to  consider  evidence 
of  other  trials  and  convictions,  it  was  erroneous,  and  the  court 
properly  refused  it.  Part  of  the  case  of  the  prosecution  con- 
sisted in  proof  that  the  thirteen  convicts  had  been  convicted 
and  sentenced  to  the  state  prison,  and  were  at  the  time  of  the 
escape  serving  their  said  sentences.  It  was  proper,  therefore, 
for  the  jury  to  consider  the  evidence  of  such  trials  and  con- 
victions, including  that  of  the  defendant 

We  have  carefully  read  the  evidence  and  the  briefs  of 
counsel,  and  can  find  no  error  in  the  record.  It  is  true,  as 
counsel  says,  that  many  objections  made  by  the  defendant's 
attorney  were  overruled  and  many  objections  to  testimony 
offered  by  him  were  sustained.  But  in  each  case  we  think  the 
rulings  of  the  court  below  were  proper. 

The  judgment  and  order  are  affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  McFarland,  J.,  Lorigan,  J., 
and  Hendiaw,  J.,  concurred. 
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iU  A«  No.  1300.    Department  One. — Jani2ai7  4^  1905.] 

BENJAMIN    F.  ALLEN,  Respondent,  y.  SHERTOAN  A. 
STOWELL,    HENEY    O.    MACE,  and  H.  0.  MACE, 

Appellants. 

NxnaANos— Dak  Causino  Injubt  to  Laicd— DBT&uonoir  or  Obamoi- 
Tbbbs — ^Mandatobt  Injxtnction. — ^A  dam  erected  by  tlie  defendant 
which  caused  the  water*  of  a  stream  to  flow  ont  of  their  natural 
ehannel,  and  to  dow  over  the  plaintiff's  land,  eansing  irreparable 
injiuy  thereto  by  the  excavation  of  deep  gulches  therein,  and  the 
destruetion  of  orange-trees  growing  thereon,  is  a  nnisanee  per  se. 
which  may  be  abated  kij  a  mandatoiy  injunction  compelling  the 
defendants  to  remove  so  much  of  the  dam  as  caused  the  injuiy. 

In^— Ubx  oy  Mandatoet  Injumotion.-^A  trespass  irreparable  im  its 
character  and  of  a  continuing  nature,  or  a  nuisance,  may  be  le- 
strained  by  a  mandatoiy  injunction,  thus  restoring  things  to  their 
original  condition.  The  right  to  a  mandatoiy  injunction  does  not 
depend  upon  the  settlement  of  the  rights  of  the  parties  at  law, 
nor,  if  there  be  a  legal  injury  caused  by  a  nnSsanee,  upon  the 
extent  of  the  damage  caused  thereby  measured  by  a  money  standard. 
The  principles  upon  which  mandatory  and  prohibitory  injunctioiis 
are  gianted  do  not  materially  differ.  The  courts  are  perhape  move 
reluctant  to  interpose  tho  mandatoiy  writ,  but  in  a  proper  eaee  it 
li  never  denied. 

lD.--IX)OATION  OY  BaIUIOAD  CULVXRTS — ^MlSTAKX  OW  RiniBOAP  OOMPANT 

— ^DznNDANTS  NOT  Jx7BTiraED« — ^Thc  defendants  had  no  right  to 
build  the  obstruction  to  plaintiff's  injury  for  the  purpose  of  cor- 
recting a  mistake  of  a  railroad  company  in  locating  its  culverts. 
Whatever  was  the  effect  on  plaintiff's  land  from  the  defective  con- 
dition of  the  railroad,  or  the  location  of  its  culverts,  defendants 
cannot  justify  or  defena  their  acts  on  the  ground  that  thqr  w«ie 
endeavoring  to  obviate  the  mistakes  of  the  railroad  company  and 
failed,  it  appearing  that  their  dam  was  the  cause  of  the  injury  to 
plaintiff's  land. 

APPEAL  from  a  judgment  of  the  Superior  CSourt  of  Lot 
Angeles  County.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  Burnett,  for  Appellants. 

James  Burdett,  for  Respondent 
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CHIPHAN,  C. — Defendants  appeal  from  a  judgment  for 
plaintiff  granting  a  mandatory  injunction  oompelling  defend- 
ants to  remove  certain  dams  erected  by  defendants  whieh 
caused  the  flow  of  water  to  be  diverted  from  its  natural  course 
onto  plaintiff's  land.  Tike  bill  of  exceptions  does  not  pretend 
to  bring  up  all  the  evidence,  but,  as  stated  in  appellants'  brief, 
"is  intended  only  to  present  two  questions  of  law  adopted 
by  the  court  and  applied  to  the  case."  These  questions  are: 
1.  Will  the  remedy  of  mandatory  injunction  lie  where  the 
evidence  is  conflicting  on  the  point  at  issue,  unless  there  first 
be  a  verdict  of  a  jury  or  decision  of  the  court  finding  that 
actual— 4it  least  nominal— damages  have  been  awarded  plain- 
tiff t  2.  Did  the  court  err  in  its  ruling  that  defendants  had 
no  right  to  build  the  obstruction  for  the  purpose  of  correcting 
a  mistake  of  the  railroad  company  in  locating  its  culvertst 
It  appears  from  the  findings  of  the  court  that  plaintiff's  land 
is  planted  to  orange-trees  in  full  bearing.  Prior  to  the  com- 
mencement of  the  action,  and  when  defendants  commenced 
the  construction  of  the  dams  complained  of,  ''plaintiff  de- 
manded of  them  that  they  desist  and  cease  from  said  work 
and  protested  against  the  constructii^n  thereof,  and  explained 
to  them  the  nature  of  the  damages  that  said  dams  would  cause 
him  and  his  said  lands  and  orchards,  but  defendants  refused 
to  abandon  said  work,  or  to  cease  the  construction  of  said 
dams,  and  continued  the  same  to  completion."  It  appears 
from  the  bill  of  exceptions,  and  is  substantially  found  as  the 
facts  1^  the  court  also,  that  the  evidence  of  plaintiff  tended 
to  show  that  the  dams  referred  to,  which  were  erected  after 
the  railroad  company  had  built  its  track,  were  so  constructed 
that  ''all  water  flowing  down  said  ancient  way  •  .  •  would  be 
diverted  by  said  dams  from  its  natural  course  and  caused  to 
flow  in  one  accumulated  body  southeriy  along  the  east  of  these 
dams  through  said  railroad  culvert  and  thence  in  a  like  body 
through  the  lands  of  S.  A.  Stowell  to  the  northeasterly  comer 
of  plaintiff's  land,  and  would  then  flow  in  said  accumulated 
volume  with  great  force  southwesterly  and  diagonally  across 
plaintiff's  lands,  the  natural  effect  of  which  would  be  to  de- 
stroy a  great  number  of  his  trees  growing  upon  said  land,  and 
to  exeavate  deep  gulches  and  watercourses  diagonally  through 
the  same;  that  the  construction  of  said  dams  would  and  did 
arrest  and  divert  water  and  cause  the  same  to  flow  upon  the 
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lands  of  plaintiff  as  last  above  found  which  would  not  natur- 
ally flow  there  in  times  of  flood  and  high  water";  and  this 
the  court  fonnd  ''would  cause  him  [plaintiff]  and  his  said 
land  and  orchard  great  and  irreparable  injury  and  damage.'' 

There  was  a  certain  part  of  the  dams  and  wing-dam  erected 
bj  defendants  which  the  court,  ''in  the  absence  of  results  from 
actual  experience,"  was  unwilling  to  order  removed  on  the 
evidence  then  before  it,  but  found  certain  other  portions  to 
be  a  nuisance,  "and  should  be  removed  and  leveled  to  the 
original  and  natural  surface  of  the  ground." 

Belief  by  injunction  will  be  given  to  prevent  a  deprivation 
of  ancient  ri^ts;  and  if  it  be  shown  that  plaintiff's  house  is 
hy  the  obstruction  which  he  seeks  to  enjoin  rendered  in  a  sub- 
stantial degree  less  flt  for  purposes  of  occupation  than  before, 
"equity  may  interfere,  even  to  the  extent  of  making  its  in- 
junction mandatoiy  by  directing  the  restoration  of  matters 
to  the  condition  in  which  they  were  before  defendant's  erec- 
tion was  begun."  (High  on  Injunction,  sec.  860.)  A  trespass 
irreparable  in  its  character  and  of  a  continuing  nature  may 
be  restrained  by  a  mandatory  injunction,  thus  restoring  things 
to  thdr  original  condition ;  health  o£Scers  may  be  restrained 
by  mandatory  injunction  from  allowing  a  sewer  to  remain 
open.  (Id.,  sec.  708.)  Trespass  upon  public  lands  may  be 
enjoined  by  the  United  States,  and  the  injunction  be  made 
mandatoiy  to  compel  the  defendant  to  remove  obstructions 
such  as  fences  (Id.,  723a) ;  and  in  a  case  of  a  nuisance  to  a 
dwelling-house,  the  injunction  will  be  made  mandatoiy  if  the 
circumstances  of  the  case  require  it    (Id.,  sec  792.) 

It  has  been  held  that  a  bill  to  enjoin  the  erection  of  a  nui- 
sance in  close  proximity  to  plaintiff's  buildings  which  contains 
allegations  of  irreparable  injuiy  to  complainant  is  not  de- 
murrable because  it  fails  to  show  that  the  rights  of  the  parties 
have  been  settled  at  law.    (High  on  Injunction,  sec.  791.) 

This  court  said  in  Learned  v.  Castle,  78  Cal.  454,  that  the 
right  to  an  injunction  in  a  case  like  the  present  one  "does  not 
depend  upon  the  extent  of  the  damage  measured  1^  a  mon^ 
standard ;  the  maxim  De  minimis,  etc.,  does  not  apply.  ThB 
main  object  is  to  declare  a  nuisance  and  to  prevent  the  con- 
tinuance by  a  mandatory  injunction."  The  court  found  that 
the  waters,  diverted  upon  plaintiff's  land  by  the  dam  erected 
by  defendant  would  not  flow  there  if  allowed  to  take  their 
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natural  course.  To  thus  wrongfully  cause  water  to  flow  upon 
another's  land  which  would  not  flow  there  naturally  is  to  create 
a  nuisance  per  se.  ''It  is  an  injury  to  the  right,  and  it  cannot 
be  continued  because  other  persons  (whether  jurors  or  not) 
might  have  a  low  estimate  of  the  damage  which  it  causes.'' 
{Learned  ▼.  Ctutle,  78  Cal.  454.)  Mr.  Wood  says:  ''Every 
such  act  is  an  invasion  of  another's  right,  and  is  actionable 
because  of  the  injuiy  to  the  rights  whether  the  damage  be 
great  or  small.  Indeed,  the  act  is  wrongful  per  se  and  in  its 
Inception,  and  is  actionable  without  any  special  damage." 
(Wood  on  Nuisance,  sec  376.  See,  also,  sec  782.)  An  ob- 
vious distinction  between  injury  and  damage,  not  slwayB 
observed  in  dealing  with  the  question  before  us,  is  clearly 
pointed  out  by  Mr.  Wood.  (Id.,  sec.  783.)  Speaking  of  a 
man's  right  of  dominion  over  his  proper^  and  the  jealous 
care  with  which  courts  have  guarded  this  sacred  right,  the 
author  says:  "Whatever  invades  this  right  is  a  legal  injury, 
whether  damage  ensues  or  not.  It  is  a  right,  for  the  violation 
of  which  the  law  'imports  damage  to  support  it»'  and  courts 
of  equity  have  always  interposed,  in  a  proper  case,  to  protect 
the  right,  without  any  reference  to  the  question  of  actual 
damage,  the  motive  which  instigated  the  party  to  invoke  its 
aid,  or  the  benefits  that  he  derives  from  the  act"  (Id.) 
(Italics  the  author's.) 

The  principles  upon  which  mandatory  and  prohibitoiy  in- 
junctions are  granted  do  not  materially  differ.  The  courts 
are  perhaps  more  reluctant  to  interpose  the  mandatoiy  writ» 
but  in  a  proper  case  it  is  never  denied.  It  was  said  in  Johnson 
V.  Superior  Court,  65  Cal.  567:  '*The  jurisdiction  of  the 
court  to  grant  a  preliminary  injunction  restraining  the  de- 
fendants from  interfering  with  the  flow  of  water  pending 
the  litigation  cannot  be  doubted,  and  we  cannot  see  that  its 
jurisdiction  is  exceeded  when  it  requires  the  removal  of  the 
means  by  which  the  diversion  in  made.  The  ultimate  aim  of 
the  injunction  is  the  undisturbed  flow  of  the  water.  The  ob- 
jections to  the  removal  of  the  means  by  which  the  diversion 
is  made  are  no  more  cogent  than  the  objections  to  preventing 
the  diversion  of  the  water  itself."  As  the  court  has  jurisdic- 
tion, the  only  question  is.  Has  it  properly  exercised  its  juris- 
diction t  We  need  not  pursue  the  subject  further.  On  the 
showing  made  in  the  bill  of  exceptions  it  clearly  appears  that 
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''the  oonstraetion  of  said  dams  [by  defendants]  would  and 
did  arrest  and  divert  water  and  cause  the  same  to  flow  npon 
Hie  lands  of  plaintiff  as  last  aboTS  found,  which  would  not 
naturally  flow  through  in  times  of  flood  and  high  water''; 
and  by  the  finding  of  the  court,  presumably  on  sufficient  evi- 
dence, the  effect  of  these  dams  in  so  diverting  the  water  would 
be  to  '^destroy  a  great  number  of  his  [plaintiff's]  trees  grow- 
ing upon  said  lands,  and  would  excavate  deep  gulches  and 
watercourses  diagonally  through  plaintiff's  land,"  rendering 
a  considerable  portion  of  it  and  the  orchards  thereon  useless, 
and  cause  plaintiff  and  the  said  land  irreparable  injury. 
This  was  quite  sufficient,  in  our  opinion,  to  warrant  the  oonrt 
in  granting  the  relief  given  by  the  judgment  (Budd  v.  La$ 
Angdes  County,  118  CaL  281.) 

The  second  point  may  be  briefly  disposed  ol  Whatever 
was  the  effect  on  plaintiff's  land  from  any  defective  construo- 
tion  of  the  railroad  company's  roadway,  or  locations  of  its 
culverts,  defendants  cannot  justify  or  defend  their  acts  on  the 
ground  that  they  were  endeavoring  to  obviate  the  mistakes  of 
the  railroad  company  and  failed.  Conceding  their  right  to 
go  on  their  own  land  for  this  puri>ose,  the  fact  remains,  as 
found  by  the  court,  that  it  was  defendants'  dams  that  were 
the  cause  of  the  injury.  The  dams  did  not  merely  reinstate 
natural  conditions;  they  created  new  oonditions.  What  the 
court  stated  it  would  have  held  had  the  facts  been  otherwise 
is  immaterial  and  presents  no  question  now  for  review. 

We  advise  that  the  judgment  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed         Van  Dyke,  J^  Angellotti,  J.,  Shaw,  J. 
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[8.  7.  No.  S947.    Department  Two^r-^airaaiy  4^  190S.} 

A.  O.  BOPES,  AppeUant,  y.  JOHN  BOSENFELD'S  SONS, 

Bespondent 

YtaDOB  ANB  PUBGRASIB— BBOKIB'8  OOXMISSIOM — EXPIRATION  OF  Ooa 

TBAOTw — A  real  eetate  broker  haying  a  right  to  a  eommicuion  oa  a 
■lie  of  real  estate  for  finding  a  pnrehaeer  must  in  order  to  be 
eatitled  to  the  eonuniiBion  perform  the  dntj  of  finding  the  par 
ehaaer  within  the  time  limited  in  the  eontraet  or  an  extension  there 
of  1^  the  owner.  The  f set  that  he  made  efforts  to  sell  the  propertgr 
within  the  time  limited,  and  first  called  It  to  the  attention  of  tk» 
party  who  made  the  purchase,  win  not  entitle  him  to  a  eonmnsslon 
If  he  failed  to  proeore  the  purchaser  within  the  time  limited,  if 
the  delay  was  not  eaosed  hy  the  negligenee,  faulty  or  fiaud  of  the 


Dp  I  Oonwauonoir  of  OoirtBAOP-*TiMi  Limitw— Where  the  owner  oa 
Sunday  gare  a  broker  the  right  to  seO  the  property  on  eertain  terms, 
''■nbjeet  to  prompt  reply,"  wiiieh  meant  that  the  broker  had 
an  of  the  f  oUowing  day  to  bring  a  pnrehaeer,  the  owner  eonld  not 
withdraw  the  offer  before  the  expiration  of  the  following  day; 
but  the  proeoring  of  a  pnrehaeer  on  Tuesday  was  beyond  the  time 
Hmit,  and  where  the  owner  sold  direetly  to  the  same  purchaser 
ea  that  day  commissions  were  not  recoverable  by  the  broker. 

In  flit.!  NOT  Batdud— OoMPBOMisx  OF  OoxicssioNB— Tnca  Loot 
NOT  Wattbd^ — The  fweit  that  the  pnrehase  money  was  paid  on 
Tuesday  through  the  broker,  and,  there  being  a  dispute  as  to  she 
right  to  a  commission,  the  money  was  receipted  for  by  the  owner, 
Ibh  one  half  of  the  commission,  by  way  of  compromise,  while  the 
fight  to  the  other  half  was  left  in  dispute,  does  not  show  a  ratifica- 
tion of  the  sale  or  a  waiver  of  the  time  limit  as  respects  the  residue 
«f  the  commission. 

Ar— AonoN  TOB  OoxxissioN— Pleading — Oount  tob  Wobk  and  Labob 
— Omission  in  P^ndino — ^Evidbncb^ — Where  in  the  action  for  tkb 
agfeed  commission  there  was  a  second  count  in  the  complaint  for 
work  and  labor,  and  aU  of  the  evidence  was  directed  to  the  alleged 
contract  and  tiM  sale  under  it,  tiie  failure  of  the  court  to  find  on 
the  second  count  win  not  justify  a  reversal 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franciaco  and  from  an  order  denying 
a  new  triaL   J.  C.  B.  Hebbard,  Judge. 

The  facts  are  atated  in  the  opinion. 
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Andros  &  Frank,  and  Nathan  H.  Frank,  for  Appellant 
Goodf ellow  &  Eell%  for  Beapondoit 

GHIPMAN,  C. — ^Action  for  oonmiission  alleged  to  be  due 
plaintiff  from  defendant  corporation  on  aeoount  of  the  sale 
by  plaintiff  of  defendant's  steamer,  the  Peter  Jebsen. 

It  is  alleged  in  the  complaint  that  plaintiff  was  at  all  times 
mentioned  therein,  and  still  is,  doing  business  in  the  city  of 
New  York  under  the  firm  name  of  L  F.  Chapman  &  Cio.,  and 
that  ^'B.  J.  Chapman  of  San  Francisco,  doing  business  under 
the  firm  name  and  style  of  J.  F.  Chapman  ft  Co.,  was  the 
agent  of  said  plaintiff."  It  is  alleged  that  on  the  date  above 
named  B.  J.  Chapman  as  such  agent  entered  into  an  agree- 
ment with  defendant  '^whereby  defendant  promised  and 
agreed  to  pay  to  said  plaintiff  a  brokerage  of  five  per  cent 
upon  $215,000,  provided  the  said  plaintiff  would  secure  the 
United  States  navy  department  as  a  purchaser  of  said  sum  of 
$215,000  of  the  Norwegian  steamer  Peter  Jebsen";  that  plain- 
tiff secured  the  said  United  States  navy  department  as  a 
purchaser  of  said  steamer  at  said  figure,  and  defendant  re- 
ceived the  purchase  price  on  May  26,  1898;  that  defendant 
thereafter  paid  plaintiff  one  half  of  said  commission,  but  re- 
fused to  pay  the  balance  thereof.  A  second  cause  of  action  is 
for  this  sum,  for  work  and  labor  performed  in  the  same 
matter. 

Defendant  denies  that  there  was  any  agreement  between 
plaintiff  and  defendant  other  than  as  foUows;  That  on  May 
22,  1898,  defendant  gave  said  B.  J.  Chapman  a  verbal  offer 
to  sell  said  steamer  for  the  amount  stated  above,  less  five  per 
cent,  ''subject  to  prompt  reply"  (which  the  court  found  was 
understood  by  the  parties  to  mean  that  the  ''offer  would  ex- 
pire and  cease  to  be  binding  unless  the  steamer  was  sold  and 
defendant  notified  thereof  on  the  following  day").  The  an- 
swer avers  that  on  May  23d  "no  prompt  or  other  reply  had 
been  made  to  said  offer,  and  on  the  afternoon  of  said  23d  day 
of  May,  the  said  offer  was  withdrawn,  and  the  said  B.  J.  Chap- 
man was  notified  thereof  and  thereto  the  said  Chapman 
assented";  denies  that  plaintiff  secured  a  purchaser  for  said 
steamer;  denies  the  payment  to  plaintiff  of  any  oommissioD 
or  that  any  commission  is  still  due  plaintiff,  and  alleges  that 
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tlie  defendant  aold  the  steamer  to  the  United  States  govern- 
ment for  $215,000,  ''and  that  on  the  26th  day  of  May,  1898, 
the  idaintifl  herein  paid  to  this  defendant  the  sum  of 
$209,625." 

The  court  fonnd  as  faets  that  on  May  22,  1898,  defendant 
gave  B.  J.  Chapman  as  agent  of  plaintiff  ''a  verbal  offer  to 
sell  the  steamer  in  plaintiff's  complaint  referred  to  for  the 
smn  of  $215,000  U.  S.  gold  eoin,  less  five  per  cent  thereof 
'sabject  to  prompt  reply'  "  (the  meaning  of  prompt  reply 
already  stated).  That  on  May  23, 1898,  ''no  prompt  or  other 
reply  was  or  had  been  made  to  said  offer,  nor  was  said  steamer 
on  said  day  sold  nor  had  any  pnrehaser  therefor  been  found ; 
that  on  the  afternoon  of  May  23,  1898,  the  said  offer  of  de- 
fendant was  withdrawn  and  the  said  B.  J.  Chapman  as  such 
agent  was  notified  thereof  and  thereto  assented. "  "  That  save 
as  hereinbefore  set  forth  there  never  was  any  agreement  be- 
tween the  plaintiff  or  his  said  agent  and  the  defendant  respect- 
ing the  said  steamer."  That  after  the  said  twenty-third  day  of 
May,  1898,  defendant  sold  the  steamer  to  the  United  States 
government  for  $215,000  and  that  the  sale  was  not  made 
through  plaintiff's  agency,  nor  did  plaintiff  secure  the  United 
States  navy  department  as  a  purchaser  of  said  steamer  and 
that  there  is  not  due  plaintiff  as  commission  or  otherwise  any 
sum  whatever.  Defendant  had  judgment,  from  which  and 
frmn  the  order  denying  his  motion  for  a  new  trial  plaintiff 
appeals. 

The  faets  disclosed  by  the  record  are  made  up  of  verbal 
personal  communications,  messages  by  telephone,  telegrams, 
and  letters  of  sundry  persons,  and  testimony  at  the  trial,  and 
are  somewhat  voluminous.  We  will  endeavor  without  un- 
neoessary  prolixity  to  state  the  established  facts  which  appear 
to  us  to  hear  on  the  points  raised  in  the  briefs. 

Captain  Bradford,  chief  of  the  bureau  of  equipment  of  the 
navy  department  at  Washington,  on  Saturday,  May  21,  1898, 
telegraphed  plaintiff  in  New  York:  "Am  in  the  market  for 
collier  in  the  Paeific.  Have  you  anything  to  offer  t"  Plaintiff 
thereupon  replied  by  telegraph :  ' '  Will  name  you  collier  Mon- 
day,"  and  also  telegraphed  to  B.  J.  Chapman,  plaintiff's  agent 
at  San  Franeiseo:  "Make  us  firm  offer  immediately  if  you 
desire  the  business.  Colliers  sale  or  charter  give  full  descrip- 
tion." Chapman  called  on  defendant  that  afternoon  to  learn 
GXLY.  CaL— 48 
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if  it  had  a  collier  for  sale,  and  was  told  it  had.  The  parties 
agreed  to  meet  next  day,  Stinday,  May  22d,  at  ten  o'clock 
A  M.,  and  they  did  so  meet.  There  were  present  Chapman, 
Henry  Bosenfeld,  secretary  of  defendant  corporation,  and 
John  and  Louis  Bosenfeld,  the  former  president  of  the  cor- 
poration. The  steamer  Peter  Jebsen  was  then  and  there  oflFered 
to  Chapman  for  $215,000,  less  five  per  cent,  or  $205,000  net, 
''subject  to  prompt  reply.''  Chapman  did  not  inform  defend- 
ant nor  did  defendant  know  for  whom  he  was  acting  or  to 
whom  he  proposed  to  sell  the  steamer,  but  knew  in  a  general 
way  that  Chapman  was  agent  for  plaintiff  here  and  that  plain- 
tiff was  in  the  brokerage  business.  Chapman  telegraphed 
plaintiff  on  Sunday  at  eleven  o'clock  a.  m.  :  "Offer  your  firm 
Norwegian  steamer  Peter  Jebsen"  (describing  hei  capacity, 
etc.,  briefly,  and  terms  of  sale  same  as  above).  The  time 
limit,  however,  was  not  stated  in  the  telegram.  On  Monday, 
about  five  o'clock  p.  m.,  Henry  Bosenfeld  called  up  Chapman 
on  the  telephone  and  inquired  if  they  had  any  reply,  who 
answered,  "No,  I  have  nothing  yet,"  and  Bosenfeld  replied; 
"Our  offer  is  withdrawn,"  to  which,  as  testified  by  Bosen- 
feld, Chapman  answered,  "I  am  sorry,"  or  "I  cannot  help 
it.  .  .  .  He  made  one  of  those  remarks."  Thereafter,  on  Mon- 
day, May  23d,  defendant  offered  the  steamer  to  Lieutenant 
Brooks,  aide-de-camp  of  Admiral  Eirkland,  commandant  of 
the  Mare  Island  navy-yard,  "subject  to  prompt  reply,"  for 
$215,000.  On  the  next  day,  Tuesday,  May  24th,  about  two 
o'clock  p.  M.,  a  contract  of  sale  and  purchase  was  entered  into 
in  writing  between  defendant  and  pay  inspector  of  the  U.  S. 
Navy  Oriffing,  who  was  acting  in  the  matter  under  the  direct 
orders  and  by  authority  of  Admiral  Earkland,  and  the  steamer 
was  delivered  at  the  navy-yard  by  defendant  that  evening. 
Defendant  had  no  communication  with  Chapman  on  Monday 
except  as  shown  above,  nor  did  Chapman,  so  far  as  appears, 
inform  plaintiff  on  Monday  that  defendant  had  withdrawn 
its  offer.  While  these  events  were  transpiring  at  San  Fran- 
cisco plaintiff  at  New  York  was  dealing  directly  with  the 
navy  department  through  Captain  Bradford,  and  on  Monday, 
May  23d,  telegraphed  him  a  short  description  of  the  Peter 
Jebsen,  stating:  "Will  write  full  particulars."  Beceiving  no 
reply  to  this  telegram,  one  Murray,  manager  of  plaintiff,  at 
New  York,  went  to  Washington  Monday  night,  arriving  at 
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Washington  Tuesday  morning,  May  24tbu  On  Taesday  plain- 
tiff was  telegraphing  Chapnum  for  farther  particulars  about 
the  steamer,  and  Chapman  had  also  receiyed  another  telegram 
in  the  morning:  ''Will  report  Jebsen  soon."  At  10:30  a.  m. 
Tuesday  Chapman  telegraphed,  and  so  far  as  appears  for  the 
first  time,  that  ''The  owners  of  the  Jebsen  have  given  refusal 
until  to-night  Commandant  navy^yard  here  failing,  this 
yenel  is  still  open  for  business,''  giving  further  description 
of  the  vessel  Murray  received  at  Washington  from  New 
Yorik  the  following,  dated  May  24th:  "Chapman  wires  Peter 
Jebsen  telegraph  immediately  or  we  shall  lose  the  business. 
Other  parties  are  making  her  offer."  Some  time  during  that 
day,  Tuesday,  May  24th,  Murray  offered  in  writing  the 
steamer  to  Bradford  for  $215,000,  and  Bradford  aecepted  the 
offer  in  writing,  and  at  6 :46  p.  m.  Tuesday  a  telegram  was  re- 
ceived at  San  Francisco  from  plaintiff  and  was  delivered  to 
Chapman  Wednesday  morning,  May  25th,  stating  that  plain- 
tiff had  sold  the  steamer.  Plaintiff  had  made  no  offer  to  sell 
the  steamer  prior  to  Tuesday.  During  that  day  some  tele- 
grams were  exchanged  between  Bradford  and  Eirkland,  the 
latter  informing  the  former  that  the  pay-office  at  San  Fran- 
cisco had  purchased  the  steamer  by  his  (Earkland's)  order, 
and  the  former  informing  the  latter  that  he  had  purchased 
her  from  New  York  parties  on  that  day,  and  informing  the 
latter  that  he  (Bradford)  intended  only  lliat  Eizkland  should 
purchase  the  cargo.  It  does  not  appear  in  what  sequence  these 
messages  were  sent  and  received.  Bradford,  however,  testi- 
fied that  the  bureau  gave  Kirkland  no  authority  to  purchase 
the  steamer,  and  he  expressed  the  opinion  that  Eirkland  had 
no  such  authority.  What  authority,  if  any,  Eirkland  had 
does  not  appear;  it  only  appears  that  he  exercised  it.  There 
18  in  the  record  a  letter  of  the  navy  department,  of  April  8, 
1898,  authorizing  the  chief  of  the  bureau  of  equipment  to 
procure  information  about  colliers  and  after  inspection  to 
'^  recommend  to  the  secretory  the  purchase  of  those  you  deem 
advisable";  and  Bradford  testified  that  he  reported  the  pur- 
chase of  the  Jebsen  to  the  secretary.  It  also  appears  that  the 
vouchers  were  made  out  in  the  name  of  L  F.  Chapman  &  Co., 
bearing  date  June  4,  1898,  and  payment  was  made  to  Chap- 
man ft  Co.  It  also  appears  that  each  party  persisted  in  claim- 
ing the  sale,  and  that  in  the  course  of  the  controversy  it  came 
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about  that  defendant  agreed  on  Wednesday^  the  twenty-fifth 
day  of  May,  by  way  of  compromise,  to  accept  payment  from 
plaintiff,  less  two  and  one  half  per  cent  if  paid  by  three 
o'clock  the  next  day.  Chapman  came  to  defendant  on  time 
with  the  money  that  had  been  transferred  by  telegraph  to 
him  by  plaintiff;  he  paid  defendant  $209,625,  and  defendant 
receipted  to  him  for  this  amount, — ^L  e.  ''being  $215,000,  less 
2%  per  cent  commission,"  etc.  It  was,  however,  distinctly 
understood  by  both  parties  that  defendant  claimed  that  plain- 
tiff was  not  entitled  to  any  commission,  and  plaintiff  claimed 
that  he  was  entitled  to  full  commission,  and  that  the  balance 
unpaid  both  understood  was  in  dispute  and  was  not  to  be  paid 
unless  legally  enforceable  in  view  of  all  the  facts. 

Construing  the  findings  of  the  court  to  mean  that  the 
contract  was  one  of  brokerage,  and  accepting  the  finding  as 
to  the  meaning  of  ''prompt  reply,"  but  challenging  the  other 
findings  as  unsupported  by  the  evidence,  plaintiff  contends, — 
1  That  a  purchaser  was  procured  by  plaintiff  and  presented  to 
defendant  within  the  time  limited;  and  2.  That  plaintiff  was 
the  procuring  cause  of  the  sale,  and  it  is  therefore  immaterial 
(1)  whether  or  not  defendant  knew  that  the  party  with  whom 
it  was  dealing  was  induced  to  do  so  through  plaintiff's  instru- 
mentality, or  (2)  whether  plaintiff  during  the  negotiations 
knew  that  be  was  the  moving  cause  of  the  sale,  or  (3)  whether 
the  sale  was  actually  consummated  after  the  expiration  of  the 
time  limited.  Plaintiff  also  claimed  that  defendant  ratified  the 
sale  by  plaintiff.  Also  that  the  time  limit  extended  to  Tues- 
day because  the  contract  was  made  on  Sunday.  Defendant 
contends, — 1.  That  plaintiff's  right,  whatever  it  was,  whether 
to  earn  commission  or  to  purchase  the  steamer,  expired  on 
Monday,  May  23d,  and  that  the  evidence  is  clear  that  there 
was  no  person  able,  ready,  and  willing  to  purchase  the  steamer 
at  that  time ;  and  2.  That  plaintiff  in  any  event  did  not  find 
the  purchaser  and  was  not  the  moving  cause  of  the  sale. 

As  to  the  time  limit,  we  think  plaintiff  had  all  of  Monday 
in  which  to  make  the  sale.  His  time  had  not  expired  when 
defendant  attempted  to  withdraw  its  offer,  and  had  plaintiff 
on  Monday  found  a  purchaser  then  ready,  able  and  willing 
to  purchase,  he  would  have  brought  himself  within  the  tenna 
of  the  contract  and  would  have  earned  his  right  to  the  eom- 
mission.    Defendant  could  not  deprive  plaintiff  of  this  ri^^ 
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by  revoking  the  authority  given  within  the  time  limit.  The 
evidence  as  to  the  meaning  of  the  condition  '^  subject  to 
prompt  reply"  brings  the  case  within  the  principle  discussed 
in  Blumenthal  v.  OoodaU,  89  Cal.  256,  and  distinguishes  it 
from  Brawn  v.  Pfarr,  38  Cal.  550.  The  distinction  lies  in 
the  fact  that  in  the  latter  of  these  cases  there  was  no  stipula- 
tion that  the  contract  should  ronain  in  force  for  the  time  given 
in  which  to  seU,  while  in  the  former  there  was  such  stipula- 
tion, as  we  think  there  was  here  in  effect  But  in  the  former 
case  it  also  appeared  that  the  purchaser  was  found  within  the 
time  limit,  while  in  the  present  case  defendant  found  no  pur- 
chaser within  that  time  limit  then  ready  and  willing  to 
purchase  this  vessel. 

Plaintiff's  contention  that  because  the  agreement  was  en- 
tered ioto  on  Sunday  the  limit  extended  to  Tuesday  cannot 
be  maintained.  If  the  agreement  had  been  made  on  Saturday 
there  would  be  force  in  the  argument  that  Sunday  would  be 
excluded  under  the  statute.  (Code  Civ.  Proc,  sec.  11.)  But 
the  contract  was  not  then  made;  on  the  contrary,  the  parties 
agreed  on  Saturday  to  meet  on  Sunday  to  make  the  agree- 
ment, and  it  was  then  made,  and  Chapman,  plaintiff's  agent, 
on  that  day  telegraphed  plaintiff  the  offer.  Nor  can  plain- 
tiff's contention  that  defendant  ratified  the  sale  by  plaintiff, 
and  thus  waived  the  time  limit,  be  sustained.  The  facts  clearly 
show  that,  in  accepting  payment  for  the  vessel  through  plain- 
tiff, both  parties  reserved  their  respective  rights  as  they  re- 
lated to  the  money  now  in  question.  And  what  money  was 
paid  as  commission  was  paid  by  way  of  compromise,  defend- 
ant distinctly  disputing  plaintiff's  right  to  it  under  the 
contract,  and  with  equal  deamesB  disputing  his  right  to  any- 
thing further. 

The  question  remains  whether  the  procurem^it  of  a  pur- 
chaser by  plaintiff  subsequently  to  the  expiration  of  the  time 
limit  entitled  him  to  commissicm. 

In  Ziemer  v.  AntiseU,  75  Cal.  509,  the  court  quotes  from 
Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  382:  "The  duty 
assumed  by  the  broker  is  to  bring  the  minds  of  the  buyer  and 
seller  to  an  agreement  for  a  sale;  and  the  price  and  terms 
on  which  it  is  to  be  made,  and  until  this  is  done,  his  right  to 
commission  does  not  accrue."  The  court  then  adds  this  fur- 
ther rule:  ''It  must  appear  that  the  broker  performed  th« 
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duty  assumed  by  him  within  the  time  limited  in  his  eontraet, 
or  within  such  extension  of  time  as  may  have  been  granted 
by  his  employer.  If  he  failed  to  do  that,  he  is  not  entitled 
to  the  commission  even  thon^  he  made  efForts  to  sell  the 
property,  and  first  called  it  to  the  attention  of  the  party  who 
subsequently  made  the  purchase,  unless  the  delay  was  caused 
by  the  negligence,  fault  or  fraud  of  the  owner."  (Citing  FulU 
▼.  Winter,  34  Ejm.  576 ;  WUsan  ▼.  Siurgis,  71  CaL  226.)  See, 
also,  Clark  ▼.  Gumming,  77  Ga.  64,*  where  the  broker  was 
given  authority  to  sell  ''for  a  certain  time  and  day  only." 

The  Kansas  case  cited  is  directly  in  point  and  fully  sustains 
the  rule  aboye  stated.  Mr.  Mechem  says:  ''For  many  eases 
no  more  satisfactory  general  rule  can  be  laid  down  than  to 
ascertain, — 1.  What  did  the  broker  undertake  to  dot  2.  Has 
he  completed  that  undertaking  within  the  time  and  upon  the 
terms  stipulated  t  and  3.  If  not,  is  the  default  attributable  to 
his  own  act  or  to  the  interference  of  the  principal  t  ...  It 
will  be  seen  from  this  rule  that  where  the  time  is  limited,  the 
performance  must  be  within  that  time."  (Mechem  on 
Agency,  sec.  965.) 

PlaintifE  cites  this  same  author  (sec.  967)  where  it  is  said: 
"If  the  purchaser  is  found  and  negotiations  are  begun,  within 
the  time  limited,  it  is  immaterial  that  they  were  not  fully  con- 
summated until  afterwards."  The  case  cited  in  support  of 
the  text  is  Ooffe  v.  Qi!b$(m,  18  Mo.  App.  1.  In  that  case  a 
leasehold  was  the  subject  of  the  sale,  the  agents  having  sixty 
days  in  which  to  effect  a  sale,  and  it  was  further  stipulated 
that  the  owner  reserved  the  right  to  sell,  but  if  he  made  the 
sale  "in  any  wise  through  their  [the  agents']  influence  or  in- 
strumentality, then  I  [the  owner]  will  pay  the  above  com- 
mission." While  the  contract  had  yet  some  weeks  to  run  the 
agents  brought  the  property  to  the  attention  of  one  Hastings, 
and  pointed  out  to  him  that  it  was  more  valuable  than  similar 
property  he  was  thinking  of  purchasing,  whereupon  Hastings, 
by  reason  of  the  fact  of  the  agents  having  called  his  attention 
to  the  property,  entered  into  negotiations  with  the  owner  be- 
fore the  expiration  of  the  time  limit  and  concluded  the  pur- 
chase shortly  after  the  expiration  of  the  limit  What  the 
author  probably  had  in  mind  is  further  illustrated  by  TTiZiM 
V.  Sturgis,  71  GaL  229.    There  the  broker  found  a  purehaaer 

1 4  Am.  8t  Bep.  72. 
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within  the  time  limit,  but  the  completion  of  the  sale  was, 
through  the  owner's  fault,  prolonged  beyond  the  time  limit, 
and  apparently  to  avoid  paying  commissions.  It  is  not  easy  to 
deduce  a  rule  from  the  cases  alike  applicable  to  all  of  this  dass. 
The  rule  laid  down  in  Zeimer  v.  Antiseli,  75  Cal.  509,  has  never 
been  questioned  or  overruled  by  this  court,  so  far  as  we  know, 
and  must  control  the  question.  There  is  no  evidence  that 
plaintiff's  failure  to  find  a  purchaser  was  caused  by  defend- 
ant's "negligence,  fault,  or  fraud."  Defendant's  notice  of 
withdrawal  did  not  in  any  wise  prevent  plaintiff  from  finding 
a  purchaser,  and  notwithstanding  the  persistent  and  uninter- 
rupted efforts  of  plaintiff  he  did  not  find  a  purchaser  ready 
and  willing  to  purchase  until  late  on  Tuesday. 

The  failure  of  the  court  to  find  on  the  second  count  of  the 
complaint  will  not  justify  a  reversal.  It  is  not  claimed  in 
plaintiff's  brief  that  there  was  any  evidence  addressed  to  this 
issue,  and  in  fact  it  was  all  directed  to  the  alleged  contract 
and  sale  under  it.   {Eva  v.  Symons,  145  Cal.  202.) 

The  finding  that  plaintiff,  through  his  agent.  Chapman, 
consented  to  the  withdrawal  of  defendant's  offer  to  sell  the 
steamer  rests  upon  very  unsatisfactory  evidence.  But  the 
view  we  have  taken  of  the  contract  makes  it  immaterial 
whether  plaintiff  consented  or  not. 

The  judgment  and  order  should  be  a£Srmed 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  tht  judg- 
ment and  order  are  affirmed. 

McFarlandy  J.,  Lorigan,  J.,  HeniihaWy  J. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  3058.    Department  Two. — January  4,  1905.] 

HUGH  L.  SHEA  et  al.,  Eespondents,  v.  PACIFIC  POWEB 
COMPANY,  Appellant 

AonoN  FOR  Death  —  BxTRSTuro  of  Boileb  —  Bkpaibs  —  NsauoKNOB  of 
Engineer — Failure  to  Apply  Bursting  Test. — In  an  aetion  by 
heirs  for  the  death  of  an  intestate  eansed  by  the  blowing  off 
of  the  mnd-drom  of  defendant's  boiler,  while  the  deceased  was  em- 
ployed as  a  fireman  by  the  defendant,  owing  to  the  negligence  of 
defendant's  engineer  in  failing  to  employ  the  bursting  test  after 
repairs,  the  negligence  of  the  engineer  whose  dnty  it  was  to  look 
after  the  engine  and  boiler,  in  failing  to  see  that  the  boOer  was 
kept  in  a  safe  condition,  was  the  negligence  of  the  defendant. 

Js>. — ^Province  of  Jury — Custom  as  to  Test — ^Belief  of  Witnesses— 
Circumstanges. — The  jury  were  not  bound  to  take  the  statement 
of  two  witnesses  that  the  bursting  test  was  not  usual  or  eustomary, 
as  against  that  of  one  witness  to  the  contrary,  corroborated  by  the 
circumstances,  showing  that  it  had  been  treated  as  the  usual  and 
proper  test  of  the  boiler  in  question;  and  it  cannot  be  held  as 
matter  of  law  under  the  evidence  that  it  was  not  necessary  or 
customary  to  apply  the  bursting  test. 

Ii>. — ^Necessity  for  Bursting  Test. — If  it  was  necessary  to  apply 
the  bursting  test  after  the  boiler  had  been  originally  eet  up  and 
the  mud-drum  had  been  coupled  to  it,  it  was  equally  necessary  to 
apply  the  same  test  after  the  repairs  ?rere  made  as  dinelonod  bj 
the  evidence. 

Id. — Bepaibs  by  Independent  Comt&actob— Liabuitt  of  Owmeb^-Bka- 
SONABLE  Diligence — Q^testion  of  Fact. — The  owner  of  an  engine 
and  boiler  is  not  absolved  from  liability  on  account  of  the  bursting 
of  a  boiler  merely  because  an  independent  contractor  was  procured 
to  repair  it;  but  the  question  whether  he  had  used  reasonable  dili- 
gence to  keep  it  in  a  safe  condition,  or  whether  the  death  was 
the  direct  and  proximate  result  of  a  want  of  ordinary  care  on  the 
part  of  the  engineer,  was  a  question  of  &et  for  the  jury. 

Id.— Evidence — Former  Condition  of  Packing-Bings — Offer. — ^It  wa« 
not  error  to  overrule  an  objection  to  evidence  of  the  plaintiff  as  to 
the  condition  of  the  packing-rings  and  their  eficiency  for  prevent- 
ing the  oil  from  getting  into  the  boiler  a  year  or  two  before  the 
accident,  coupled  witii  a  statement  that  it  would  be  showB  that 
this  condition  of  things  continued  down  to  the  time  of  the  aeddent 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    John  Hunt,  Judge. 
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The  facts  are  stated  in  the  opinion. 
Van  Ness  ft  Bedman,  for  Appellant 
Mnllany,  Qrant  ft  Cnshing,  for  Bespondents. 

GRAY,  C— This  action  is  brought  by  the  heiw  of  John 
H.  Shea  to  recover  damages  for  his  death,  he  having  been 
scalded  to  death  while  in  the  employ  of  defendant  as  a  fire- 
man, as  a  result  of  the  blowing  off  of  the  mud-drum  from 
defendant's  boiler. 

The  plaintiffis  had  a  verdict  for  twenty-five  thousand  dol- 
lars. Bather  than  have  a  new  trial  of  the  case,  plaintiffs 
consented  that  the  judgment  should  be  for  ten  thousand  dol- 
lars only.  The  defendant  appeals  from  the  judgment  and 
from  the  order  denying  it  a  new  triaL 

The  main  contention  of  appellant  is,  that  there  is  no  evi- 
dence that  the  blowing  off  of  the  mud-drum  was  in  any  way 
the  result  of  defendant's  negligence,  and  hence  nothing  to 
show  that  the  death  of  Shea  was  caused  by  the  negligence 
of  defendant  It  is  argued  that  the  parting  of  the  mud-drum 
from  the  boiler  was  occasioned  altogether  by  a  structual  weak- 
ness in  the  latter,  and  that  it  was  caused  by  the  failure  on 
the  part  of  the  constructor  of  the  boiler  to  properly  bell  or 
expand  the  nipple  which  connected  the  mud-drum  with  the 
headers  of  the  boiler-tubes.  It  would  serve  no  useful  purpose 
to  here  recite  the  evidence.  It  is  sufiScient  to  say  that  in  our 
opinion  there  was  some  substantial  evidence  tending  to  8Ui>- 
port  the  theory  that  the  excessive  amount  of  oil  that  was 
allowed  to  enter  the  boiler  and  accumulate  there  from  month 
to  month  in  some  way  weakened  the  holding  power  of  the 
nipple  and  caused  it  to  pull  out  of  the  mud-drum.  The 
evidence  also  tended  to  show  that  allowing  so  much  oil  to 
enter  the  boiler  might  have  been  avoided  by  proper  care, 
and  that  its  presence  in  such  large  quantities  was  evidence 
of  a  want  of  ordinary  care  in  handling  the  engine  and  boiler. 
Aside  from  this  it  also  appears  that  the  boiler  had  been  in 
use  for  some  four  years  at  the  time  of  the  accident  When 
it  was  first  set  up  a  three-hundred-pound-pressure  hydrostatic 
test  was  applied  to  it,  otherwise  called  the  bursting  test  A 
few  weeks  before  the  accident  it  had  been  discovered  that 
the  boiler  needed  repairing ;  one  of  the  nipples  was  leaking; 
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apparently  the  one  that  subsequently  pulled  off.  The  repairs 
were  made,  consisting,  among  other  things,  in  expanding 
the  end  of  the  nipple  which  was  inserted  in  the  mud-dram. 
Subsequent  to  these  repairs  the  bursting  test  was  not  applied 
to  the  boiler.  Two  certain  witnesses  testified  that  it  was  not 
usual  or  customary  to  apply  this  test,  but  that  the  test  for 
leaks  at  a  pressure  of  about  two  hundred  pounds  to  the  square 
inch  was  the  customary  one.  Smith,  the  engineer  in  charge 
of  the  engine  and  boiler,  on  the  contrary,  testified  in  sub- 
stance that  the  bursting  test  should  have  been  applied,  but 
that  he  applied  only  the  leaking  test  after  the  repairs.  A 
short  time  thereafter  the  mud-drum  blew  off  when  the  boiler 
was  being  worked  at  no  greater  pressure  than  two  hundred 
pounds  to  the  square  inch.  It  is  apparent  that  if  the  bursting 
test  of  three  hundred  pounds  had  been  applied  after  the 
repairs  the  mud-drum  would  have  thereby  been  blown  off, 
revealing  the  defective  holding  power  of  the  nipple,  and  Shea 
would  not  have  lost  his  life  in  the  subsequent  explosion.  The 
jury  were  not  bound  to  take  the  story  of  the  two  witnesses 
that  the  bursting  test  was  not  usual  or  customary  as  against 
the  one  witness,  corroborated  by  the  circumstances,  showing 
that  it  had  been  treated  as  the  usual  and  proper  test  of  this  very 
boiler.  We  do  not  feel  warranted  in  holding  that,  as  a  matter 
of  law,  the  evidence  and  circumstances  developed  in  this  case 
established  that  it  was  not  necessary  or  customary  to  apply 
the  bursting  test.  The  negligence  of  the  engineer  of  defend- 
ant who  ran  the  engine  in  failing  to  see  that  it  was  kept  in 
a  safe  condition  was  the  negligence  of  the  defendant  {Ted^ 
ford  V.  Los  Angeles  Electric  Light  Co.,  134  CaL  76.)  We 
think  the  jury  were  warranted  in  finding,  as  we  have  a  right 
to  infer  they  did  find,  that  the  engineer  whose  duty  it  was 
to  look  after  the  engine  and  boiler  was  negligent  in  not  seeing 
to  it  that  the  bursting  test  was  either  applied  by  himself  or 
some  other  person  after  the  repairs  were  completed.  If  it 
was  necessary  to  apply  this  test  after  the  boiler  had  been 
originally  set  up  and  the  mud-drum  had  been  coupled  to  it, 
it  was  equally  necessary  to  apply  the  same  test  after  the 
repairs  were  made  as  disclosed  by  the  evidence. 

It  is  not,  and  never  has  been,  the  law  in  this  state  that  the 
owner  of  an  engine  and  boiler  is  absolved  from  all  liability 
on  account  of  the  bursting  of  the  boiler  while  in  his  use, 
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simply  by  procuring  an  "independent  contractor"  to  repair 
it.  It  is  plain  that  in  addition  to  this  he  must  use  reasonable 
diligence  to  see  that  it  is  kept  in  repair.  Whether  he  has 
used  reasonable  diligence  is  almost  always  a  question  of  fact 
for  the  jury.  And  it  was  for  the  jury,  aided  by  the  trial 
judge,  to  measure  the  evidence,  not  only  as  to  what  witnesses 
testified  to  directly  but  as  to  the  circumstances  developed  and 
the  inferences  to  be  drawn  therefrom  and  the  conclusions  of 
fact  to  be  reached,  and  thus  solve  the  ultimate  question  as  to 
whether  the  death  of  Shea  was  the  direct  and  proximate 
result  of  the  want  of  ordinary  care  on  the  part  of  defendant's 
engineer.  {Pacheco  v.  Judson  Manufacturing  Co.,  113  Cal. 
541.)  We  see  no  ground  for  interfering  with  the  decision  of 
the  court  and  jury  as  to  the  facts  in  the  case.  Nor  do  we  find 
any  material  error  of  law  in  any  action  of  the  trial  court 

The  evidence  as  to  the  condition  of  the  packing-rings  and 
their  efficiency  for  preventing  the  oil  from  getting  into  the 
boiler  a  year  or  two  before  the  accident  was  coupled  with  a 
declaration  on  the  part  of  respondent  that  it  would  be  shown 
that  this  condition  of  things  continued  down  to  the  time  of 
the  accident.  In  view  of  this  declaration  there  was  no  error 
in  overruling  the  objection  to  the  evidence. 

Some  other  objections  are  urged  to  the  rulings  of  the  court 
in  the  admission  and  rejection  of  evidence,  but  the  evidence 
excluded  or  admitted  was  not  of  sufficient  importance  to  affect 
the  result  in  the  case,  and  for  this  reason  we  deem  it  unneces- 
saiy  to  separately  discuss  each  one  of  these  objections. 

We  see  no  error  of  the  court  in  giving  or  refusing  instruc- 
tions. Indeed  the  appellant  fails  to  specifically  point  out  any 
error  in  this  direction. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Harrison,  0^  and  Chipman,  C,  eonoorred. 

For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Lorigan,  J^  Henshaw,  J. 

Hearing  in  Bank  denied. 
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[8.  F.  No.  230''.    Department  Two.— Januaiy  4,  1905.] 

EDWARD   I.    SHEEHAN,    Respondent^   t.  JOSEPH   H. 
SCOTT,  Appellant 

EUOnONS — TAZ-OOLLBCTOB — QUALITIGATIONS      TOB     OfTICK— BSSIDEHGI 

lOK  FiYX  Ykabs  bsfokb  EuEcnoN — San  Fr^ngisoo  Chaktsb. — 
Under  the  eharter  of  San  Franeuco  the  tax-eoUeetor  mnst  be  an 
eleetor  of  the  citj  and  county  at  the  time  of  his  eleetion,  and  fdr 
Uto  years  previons  thereto;  and  if  he  has  not  those  qnalifleations 
at  the  time  of  his  election  he  is  not  capable  of  being  elected  to  that 
offiee,  and  will  not  be  entitled  to  hold  the  office,  even  thongh  he  has 
received  a  majority  of  the  votes  cast  at  the  election.  It  is  of  no 
avail  that  he  has  the  requisite  qualifications  at  the  time  of  taking 
office. 

lo. — OoNSTirunoNAL  Law — Lkgislatxyb  Powsb — Qualifications  fob 
Office. — The  constitution  of  the  state  is  not  a  grant  of  power, 
and  the  legislative  power  which  is  vested  in  the  senate  and  as- 
sembly includes  all  power  not  expressly  prohibited  to  the  legisla- 
ture or  elsewhere  conferred.  Though  the  legislature  cannot  in- 
crease or  diminish  the  qualifications  which  the  constitution  has 
prescribed  for  eligibility  to  the  offices  created  by  that  instrument, 
nevertheless,  for  all  offices  which  the  legislature  may  authorise  or 
establish,  it  may  prescribe  such  qualifications  as  in  its  judgment 
will  best  accord  with  public  policy  or  subserve  the  interests  of  those 
affected  thereby. 

Tb. — QUAUFICATIONS    IN    MUNICIPAL    ChaRTEB — ^LeOISLATIVX    AUTHOSITT 

OF  Static — The  authority  to  provide  a  municipal  government  is 
referable  to  the  lawmaking  power  of  the  state,  and  the  enactment  of 
a  charter  for  a  municipality  is  a  legislative  act,  and  the  authority 
withdrawn  from  the  legislature  and  given  to  the  city  is  part  of  the 
lawmaking  power  of  the  state.  The  adoption  of  the  charter  by 
the  city,  and  its  approval  by  the  legislature,  have  the  same  effect 
as  that  of  a  law  passed  by  bill.  The  provisions  of  the  San  Fran- 
dsco  charter  in  reference  to  the  qualifications  for  eligibility  to 
the  office  of  tax-coUector  have  been  established  by  the  legislative 
authority  of  the  state,  and  are  valid. 
Id, — ^Findings  aoainst  Qualifications — Besidencx  fob  Fiyb  Ybabs — 
SuFFidENCT  OF  EviDSNCB — ^Pbobatiyb  Facts. — ^A  finding  of  the 
eonrt  that  the  appellant  had  not  been  a  resident  elector  of  the  city 
of  San  Francisco  for  the  period  of  five  years  next  preceding  the 
date  of  the  election  is  sufficiently  sustained,  and  must  be  accepted 
as  correct,  in  so  far  as  the  determination  of  the  court  upon  the 
probative  facts  upon  which  the  ultimate  faet  depends  was  made 
upon  conflicting  evidence  or  by  reason  of  inferenesi  from  sstab* 
lishedfaeto. 

lA^— Chanob  of  DoiacQJB — BuBDBN  OF  Pboof— I>BaLAm4naira  «f  I«- 
VEMnoN— Union  of  Act  and  Imtbnt  Bbquibbd^ — ^Tha  tinfilM  af 
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proof  was  upon  the  appellant,  who  had  acquired  a  domicfla  ia 
another  eonntj  to  proTO  a  change  of  domieile;  and  evidence  of  mere 
declarations  of  future  intention  will  not  affect  the  residenee  nntfl 
the  intention  Sb  carried  into  effect  hj  the  completed  act.  The  resi- 
dence can  be  changed  anlj  by  the  nnion  of  act  and  intent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Citf  and  County  of  San  Francisco.    J.  If.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  A.  Moore,  and  A.  Buef ,  for  Appellant. 

Garrett  W.  McEnemey,  and  John  S.  Drum,  for  Respondent. 

HARBISON,  C. — ^At  the  municipal  election  held  in  San 
Francisco  November  7,  1899,  the  appellant  received  a  plural- 
ity of  all  the  votes  cast  for  the  office  of  tax-collector  of  said 
dty  and  county,  and  thereafter  the  board  of  election  commis- 
sioners declared  him  to  have  been  elected  to  said  office  for  the 
term  of  two  years  from  the  first  Monday  after  the  first  day  of 
January,  1900,  and  issued  to  him  a  certificate  of  election 
therefor.  The  respondent  herein — ^an  elector  of  said  city  and 
county-— contested  his  right  to  the  office  upon  the  ground  that 
under  the  provision  of  the  charter  of  San  Francisco  he  was 
not  at  the  time  of  his  election  eligible  to  such  office,  and  on 
December  22,  1899,  filed  with  the  county  derk  a  verified  state- 
ment setting  forth  the  particular  grounds  of  such  contest. 
Upon  the  hearing  thereof  the  superior  court  found  that  from 
the  first  day  of  January,  1893,  until  subsequent  to  the  first 
day  of  January,  1895,  the  appellant  was  an  inhabitant,  resi- 
dent, and  elector  of  the  county  of  Santa  Clara,  and  was  not 
an  inhabitant,  resident,  or  elector  of  the  city  and  county  of 
San  Francisco;  that  he  was  not  an  elector  of  said  city  and 
county  for  five  years  next  preceding  the  date  of  the  dection 
held  on  November  7,  1899,  nor  for  five  years  next  preceding 
the  first  Monday  after  the  first  day  of  January,  1900,  and  that 
he  was  not  at  any  time  during  the  years  1893,  1894,  1895, 
until  subsequent  to  the  first  day  of  April,  1895,  an  inhabitant 
or  resident  of  San  Francisco  for  a  period  of  ninety  days,  and 
was  not  an  elector  of  said  city  and  county  until  after  April 
1, 1895,  and  thereupon  held  that  he  was  not  eligible  to  the  said 
office  of  tax-collector  and  was  not  duly  elected  to  said  offifoa^ 
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and  rendered  judgment  annulling  and  setting  aside  hia  said 
election  and  canceling  the  certificate  of  election  issued  to  him. 
From  this  judgment  the  present  appeal  has  been  taken. 

The  charter  of  San  Francisco  was  framed  by  a  board  of 
freeholders  elected  therefor,  and  was  approved  by  the  legis- 
lature January  26, 1899.  (Stats.  1899,  p.  241.)  Section  1  of 
.chapter  V  of  article  IV  declares  (p.  274) :  "There  shall  be 
a  tax-collector  of  the  city  and  county,  who  shall  be  an  dector 
of  the  city  and  county  at  the  time  of  his  election,  and  who  must 
have  been  such  for  at  least  five  years  next  preceding  such 
time.''  Under  this  provision  of  the  charter,  unless  the  candi- 
date for  the  ofSce  has  the  qualifications  thus  named  ''at  the 
time  of  his  election,"  he  is  not  capable  of  being  elected  thereto, 
and  will  not  be  entitled  to  hold  the  office  even  though  he  re- 
ceive a  majority  of  the  votes  cast  at  the  election.  The  rule 
declared  in  Searcy  v.  Orow,  15  Cal.  118,  that  if  a  person  is 
not  eligible  at  the  time  the  votes  were  cast  for  him  he  will  not 
be  entitled  to  hold  the  office  by  reason  of  becoming  subse- 
quently qualified,  has  never  been  modified  in  this  state.  In 
Ward  V.  Crowell,  142  Cal.  587,  and  in  State  v.  Van  Beek,  87 
Iowa,  569,  cited  therein,  the  statute  provided  certain  qualifica- 
tions for  holding  the  office,  but  none  for  rendering  the  candi- 
date eligible  to  it 

The  appellant,  however,  urges  that  the  provision  in  the 
charter  requiring  him  to  have  had  such  qualifications  for  five 
years  next  preceding  the  election  is  unconstitutional;  that  it 
is  not  competent  for  the  legislature  to  prescribe  any  other 
qualifications  for  eligibility  to  an  office  than  are  prescribed 
in  the  constitution  as  the  qualifications  of  an  doctor,  and  that, 
even  if  it  be  conceded  that  this  power  exists  in  the  legislature, 
a  municipality — ^which  is  but  a  subordinate  creature  of  the 
legislature — ^has  not  such  power. 

The  express  declaration  in  section  1,  article  17,  of  the  con- 
stitution of  this  state,  that  ''The  legislative  power  of  the 
state  shall  be  vested  in  the  senate  and  assembly,"  includes  aU 
the  legislative  power  of  the  state  whose  exercise  is  not  ex- 
pressly prohibited  to  the  legislature,  or  conferred  upon  some 
other  body.  In  the  face  of  this  declaration  there  can  be  no 
implication  of  the  absence  or  non-existence  of  such  power,  but 
whoever  would  claim  that  the  power  does  not  exist  in  any 
particular  case,  or  has  been  improperly  exercised,  must  point 
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out  the  provision  of  the  constitution  which  has  taken  it  away 
or  forbidden  its  exercise.  ''The  constitution  of  this  state  is 
not  to  be  considered  as  a  grant  of  power  but  rather  as  a 
restriction  upon  the  powers  of  the  legislature,  and  it  is  com- 
petent for  the  legislature  to  exercise  all  powers  not  forbidden 
by  the  constitution  of  the  state,  or  delegated  to  the  general 
govemment,  or  prohibited  by  the  constitution  of  the  United 
States. ''    (People  v.  Coleman,  4  Cal.  46.») 

It  is  not  contended  by  the  appellant  that  the  constitution 
contains  any  express  inhibition  upon  the  legislature  against 
prescribing  qualification  for  the  officers  whose  appointment 
or  election  it  may  authorize,  but  he  contends  that  the  designa- 
tion in  the  constitution  of  the  qualification  of  certain  offieem 
named  therein  creates  an  implication  that  in  aU  other  cases 
no  other  qualification  shall  be  required  than  those  of  an 
elector.  It  may  be  admitted  that  the  legislature  can  neither 
increase  nor  diminish  the  qualifications  which  the  constitution 
has  prescribed  for  eligibility  to  any  of  the  offiees  created  by 
that  instrument ;  but  for  all  offices  which  the  legislature  may 
authorize  or  establish,  either  by  virtue  of  express  authority 
therefor  in  the  constitution  itself,  or  by  virtue  of  its  general 
legislative  authority,  it  may  prescribe  such  qualifications  as  in 
its  judgment  will  best  accord  with  public  poli^  or  subserve 
the  interest  of  those  affected  thereby.  That  it  is  of  public 
advantage  that  an  officer  shall  be  acquainted  with  the  duties 
of  his  office  needs  no  argument,  and  it  is  equally  evident  that 
the  interest  of  a  community  will  be  better  understood  and 
subserved  by  one  who  has  been  identified  with  that  community 
for  a  reasonable  period  of  time  than  by  a  stranger  or  by  one 
whose  introduction  therein  has  been  of  recent  date.  Whether 
such  qualifications  shall  be  required,  as  well  as  their  character 
and  extent,  and  the  particular  offices  for  which  they  shall  be 
required,  are  matters  entirely  of  legislative  policy.  Such 
legislation  is  frequently  found  upon  the  statute-book,  and  by 
section  54  of  the  County  Government  Act  itself  the  district 
attorney  is  required  to  have  heeai  admitted  to  praetiee  in  the 
supreme  court  of  this  state. 

The  authority  to  provide  a  municipal  goverment  for  a 
city  is  referable  to  the  lawmaking  power  of  the  state,  and  the 
enactment  of  a  charter  for  a  municipality  is  a  legislative  aet 
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By  leetion  6  of  article  XI  of  the  cosstitation,  the  people  have 
prohibited  the  legislature  of  this  state  from  creating  munici- 
palities by  special  laws,  and  by  section  8  of  the  same  article 
they  have  given  to  any  city  having  a  certain  population  the 
right  to  frame  a  charter  for  its  own  government,  which,  if 
approved  by  the  legislature,  shall  beeome  the  organic  act  of 
such  dty  and  supersede  all  laws  inconsistent  therewith.  The 
people  have  thus  withdrawn  from  the  senate  and  assembly 
the  legislative  authority  of  the  state  in  reference  to  municipal 
government  for  cities,  to  the  extent  that  neither  of  those  bodies 
can  exercise  any  legislative  authority  in  the  enactment  of  a 
charter  for  such  a  municipality  until  after  its  provisions  have 
been  formulated  and  approved  by  the  city  itself  in  the  manner 
prescribed  by  section  8  aforesaid,  and  have  limited  their  l^is- 
lative  authority  to  the  mere  approval  or  rejection  of  the  charter 
so  formulated.  The  authority  thus  withdrawn  from  the  legis- 
lature and  given  to  the  city  is  none  the  less  a  part  of  the  law- 
making power  of  the  state  because  it  is  contained  in  the  article 
upon  "Cities,  Counties,  and  Towns,"  rather  than  in  the 
article  upon  the  "Legislative  Department,"  and  the  act  of  the 
city  in  formulating  the  charter  and  determining  the  provisions 
to  be  included  therein  has  the  same  force  and  authority  as 
would  a  charter  with  the  same  provisions  enacted  by  a  l^is- 
lature  that  was  not  restrained  by  any  constitutional  limita- 
tions. Its  adoption  by  the  city  and  approval  by  the  1^^ 
lature  in  the  manner  prescribed  by  said  section  is  the  mode 
prescribed  by  the  constitution  for  its  enactment,  and  has  the 
same  effect  as  that  of  a  law  which  is  passed  by  bill,  under  the 
provision  of  section  15  of  article  lY.  It  must  be  held,  there- 
fore, that  the  provision  of  the  charter  of  San  Francisco  in 
reference  to  qualifications  for  eligibility  to  the  office  of  tax- 
coUeetor  have  been  established  by  the  legislative  authority  of 
the  state  and  are  valid. 

The  finding  of  the  court  that  the  appellant  had  not  been  a 
resident  or  doctor  of  San  Francisco  for  the  period  of  five  years 
next  preceding  the  date  of  the  electicm  is  sustained  by  the  evi- 
dence. Whether  he  had  this  qualification  was  an  ultimate  fact 
depending  upon  certain  probative  facts,  and  the  determina- 
tion of  the  superior  oourt  upon  these  probative  facts,  so  far 
as  such  determination  was  made  upon  eonflieting  evidence^  or 
by  reason  of  inferences  from  established  facts,  must  be  ac- 
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eepted  as  correct.  After  it  had  been  shown  that  he  had  ao- 
qnired  a  domicile  in  the  county  of  Santa  Clara,  the  burden  of 
proof  was  upon  him  to  show  that  he  had  acquired  another 
domicile  in  San  Francisco.  It  appears  from  the  bill  of  excep- 
tions that  he  became  a  resident  of  San  Jose  in  the  latter  part 
of  1892,  and  engaged  in  business  therein  at  that  time,  and  con- 
tinued to  carry  on  the  same  until  the  latter  part  of  February, 
1895.  In  March,  1893,  he  caused  himself  to  be  registered  as 
a  Toter  in  that  county,  and  was  not  registered  as  a  voter  in 
San  Francisco  until  July  81,  1896.  His  wife  accompanied 
him  when  he  first  went  to  San  Jose,  and  they  furnished  and 
oeeupied  a  house  on  St.  James  Street  in  that  dty  as  their  resi- 
dence, and  continued  to  live  there  until  some  time  in  the 
month  of  August,  1894,  when  they  broke  up  housekeeeping, 
and  he  went  to  live  at  another  house  on  North  Fifth  Street, 
where  he  continued  to  live  until  the  latter  part  of  February, 
1895.  He  packed  up  the  furniture  of  their  house  on  St.  James 
Street  and  stored  it  in  the  basement  of  their  house  on  North 
Fifth  Street,  where  it  remained  until  he  left  San  Jose.  His 
wife  was  troubled  with  asthma,  and  f otuid  the  climate  of  San 
Jose  unfavorable  to  her  health,  and  when  they  broke  up  house- 
keeping she  went  to  the  house  of  his  father  in  San  Francisco 
and  occupied  a  room  there  for  a  while.  As  stated  by  her  in 
her  testimony:  ''Mr.  Scott  had  some  affairs  to  settle  up  his 
business,  and  he  didn't  like  to  leave  me  in  the  city  alone,  and 
as  I  was  ill  he  thought  the  proper  place  for  me  was  his  parents' 
hcHne,  and  so  I  stayed  with  them  and  occupied  the  front  room 
with  Mr.  Scott"  The  bill  of  exceptions  does  not  show  how 
long  she  remained  at  his  father's  house,  or  what  amount  of 
time  she  passed  there,  but  during  the  summer  months  she 
visited  several  mountain  resorts  for  her  health,  and  from  them 
appears  from  time  to  time  to  have  returned  to  her  husband  at 
San  Jose.  She  also  testified  that  during  the  period  between 
her  going  to  his  father's  house  and  January  1,  1895,  she 
visited  San  Jose  at  least  once  a  week,  and  sometimes  of tener, 
and  at  times  remained  there  two  or  three  days,  during  which 
she  stayed  with  her  husband  at  the  house  on  North  Fifth 
Street  where  he  was  living.  A  witness  who  was  a  housemaid 
at  this  place  until  neariy  the  end  of  1894  testified  that  the 
appellant  and  his  wife  lived  there  almost  continuously  during 
the  time  that  she  was  there.    The  business  of  the  appellant 
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required  him  to  visit  San  Franciaoo  occasionally  after  he 
went  to  North  Fifth  Street  to  lire,  and  when  he  made  rach 
visits  he  would  go  to  his  father's  house  to  see  his  wife,  if  she 
was  then  in  that  city,  and  at  times  he  would  pass  the  night 
there.  He  did  not,  however,  take  any  house  for  himself  in  San 
Francisco  until  February  1895,  after  he  had  closed  out  his 
business  in  San  Jose.  He  then  took  a  house  on  Haight  Street 
and  shipped  his  furniture  to  that  place,  and  went  there  with 
his  wife  to  live.  Under  this  evidence  tiie  court  was  justified 
in  finding  that  he  did  not  become  a  resident  of  San  Frandaeo 
prior  to  February,  1895. 

There  was  evidence  before  the  court  that  when  the  ap- 
pellant broke  up  housekeeping  at  San  Jose,  it  was  with  the 
purpose  of  making  San  Francisco  his  place  of  residence,  and 
many  declarations  by  him  of  such  intention  were  received  in 
evidence ;  and  it  is  urged  in  support  of  the  appeal  that  as  the 
domicile  or  residence  of  a  person  depends  upon  the  intention 
with  which  he  selects  his  place  of  abode,  the  court  should 
have  held  that  this  evidence  of  intention,  coupled  with  his 
wife's  taking  up  her  abode  at  his  father's  house,  in  pursuance 
of  the  agreement  to  that  effect,  and  his  subsequent  removal 
to  San  Francisco,  made  him  a  resident  of  that  dty  in  August, 
1894.  The  defect  in  this  argument  is,  that  however  strong  his 
intention  may  have  been,  it  was  not  accompanied  or  followed 
by  any  immediate  execution.  These  declarations  all  looked  to 
the  future,  and  were  merely  indicative  of  a  purpose,  but  were 
not  expressions  giving  character  to  the  performance  of  an 
act.  Declarations  of  the  intention  with  which  an  act  is  done 
may  illustrate  the  character  of  the  act  as  a  part  of  the  res 
gestae  (Wright  v.  Boston,  126  Mass.  161;  Code  Civ.  Pioc, 
sec.  1850),  but  are  entitled  to  but  a  little,  if  any,  consideration 
when  made  either  as  a  narration  of  a  past  act  or  as  indicating 
the  purpose  with  which  an  act  is  to  be  done  in  the  future.  The 
residence  of  a  person  wiU  not  be  affected  by  such  declaration 
until  the  intention  is  carried  into  effect  by  the  completed  act 

^^  A  change  in  the  domicile  of  a  person  cannot  be  effected  by 
an  intention  in  the  mind  to  make  this  change  unless  it  is  ac- 
companied by  an  actual  change  in  the  place  of  abode."  {Pick- 
ering V.  Cambridge,  144  Mass.  244.)  '^The  residence  can  be 
changed  only  by  the  union  of  act  and  intent"  (PoL  Code, 
sec.  52  [7].)     ''The  mere  intention  to  acquire  a  new  residenoe 
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witixout  the  fact  of  removal  availB  nothing;  neither  does  the 
faet  of  removal  without  the  intention/'    (Pol.  Code,  sec. 
1239  [9].    See,  also,  State  v.  Fre$t,  4  Harr.  (Del.)  558;  Jfiir. 
phy  V.  Hunt,  75  Ala.  488;  Fou  v.  Foss,  58  N.  H.  283.) 
We  advise  that  the  judgment  be  affirmed. 

Cooper,  C,  and  Chipman,  C,  eonoorred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Henshaw,  J^  MeFarland,  J^  Lorigan,  J. 


[8.  F.  No.  8S75.    Department  Two.— Jannarj  f,  1906.] 

JOSEPH  H.  SCOTT,  Respondent,  v.  EDWABD  L  SHEE- 
HAN, Appellant. 

Omd  or  Taz-Oollector— :!^BoiBz«B  Possxssion— Omon  Ds  Faoio— 
Injunction — Title  not  Involvxd. — Where  an  ineligible  person 
elaeted  to  the  oiBea  of  tax-eoUeetor,  and  haTiag  tlio  eortiiloato  of 
eleetion,  took  forcible  posseesion  thereof  from  the  ineombant  holding 
over,  who  beUered  in  good  fkith  that  he  had  the  right  to  retain  poo- 
aeasion,  and  reaiated  aneh  forcible  poaaeaaion,  and  the  coort  found 
that  the  intruder  waa  in  poaaeaaion  of  the  office  and  waa  de  facto 
tax-collector,  when  an  action  waa  commenced  by  him  to  enjoin  the 
incumbent  from  interfering  with  him  in  the  performance  of  hia 
dntiea,  the  title  to  the  office  waa  not  involTcd  in  anch  init,  and 
cannot  be  inquired  into,  and  the  defendant  by  reaiating  the  intra* 
aion  and  obeying  the  injunction,  haa  lost  none  of  hia  legal  righta. 

iD/^FiNDiNe  Supported  by  Eyidxmgb.— Where  it  cannot  be  aaid  that 
there  waa  not  aufficient  eridence  before  the  court  to  juatify  ita  find- 
ing that  the  plaintiff  had  entered  upon  the  dutiea  of  hia  office,  it 
waa  proper  to  enjoin  the  defendant  from  interfering  with  the 
plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Carroll  Cook,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Ghurret  W.  McEnemey,  and  John  S.  Drum,  for  AppeUant 
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WaL  J.  Tuflka,  for  Bespcmdeat 

HENSHAW,  J.— These  appeals  are  from  the  judgment  and 
from  the  order  denying  defendant's  motion  for  a  new  trial. 
The  judgment  enjoined  the  defendant  from  interfering  with 
the  position  held  by  the  respondent  of  the  office  of  tax-collector 
of  the  city  and  county  of  San  Francisco  and  awarding  dam- 
ages and  costs  of  suit 

Sheehan  was  tax-coUeetor  of  the  eity  and  county  of  San 
Francisco;  Scott  was  elected  to  succeed  hiuL  Sheehan  in  good 
faith  belieying  that  Scott  was  ineligible  to  fill  the  office,  and 
that  his  dection  to  fill  the  office  was  a  nullity,  and  that  he  was 
entitled  to  hold  the  office  until  the  election  and  qualification 
of  a  person  eligible  to  hold  the  same,  refused  to  surrender 
possession  of  the  offices,  books  and  records  therein  contained, 
and  commenced  an  action  against  Scott  to  contest  his  election 
under  subdivision  2  of  section  1111  of  the  Code  of  Civil  Pro- 
cedure. The  result  of  the  judgment  in  that  action  was  a 
declaration  of  the  ineligibility  of  Scott,  which  judgment  has 
been  affirmed  upon  appeal  to  this  court.  {Bheehan  v.  Seoti, 
ante,  p.  684,  filed  January  4, 1905.)  Pending  the  determina- 
tion of  that  action,  however,  Sheehan  being  advised  that  Scott 
proposed  to  take  summary  possession  of  the  offices^  barricaded 
the  doors  and  entrances  so  as  to  protect  himself  in  the  ixMses- 
sion,  and  it  is  found  that  all  of  the  preparations  which  he 
made  were  reasonable  and  necessary  according  to  his  informs^ 
tion,  to  enable  him  to  maintain  the  possession  of  the  office, 
and  made  upon  his  part  solely  by  reason  and  on  account  of 
the  threats  and  preparations  made  by  plaintiff;  that  at  noon, 
upon  January  8,  1900,  the  day  and  hour  when  the  newly 
elected  officer  was  to  enter  upon  the  discharge  of  his  dutiea, 
Scott  made  demand  upon  Sheehan  to  surrender  possessbn, 
and,  upon  his  refusal  so  to  do,  Mr.  Scott's  legal  adviser  told 
him  to  take  possession.  The  result  is  summed  up  in  the  finding 
of  the  court  as  follows:  ''That  thereupon  a  number  of  per- 
sons in  confederation  with  plaintiff,  Jos^h  H.  Scott,  acting 
under  the  orders  of  said  Scott,  and  the  said  Scott  himself, 
jumped  over  the  counters  and  chairs  in  the  tax-collector's 
office  and  struck,  beat^  bruised,  and  maimed  a  number  of  men 
in  the  occupation  of  said  office,  by  the  leave  and  upon  the 
direction  of  the  defendant  Edward  I.  Sheehan*  and  undertook 
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to  take  possession  of  said  ofiSce  and  maintain  sach  possession 
by  force,  and  to  drive  out  said  Sheehan,  his  deputies  and  the 
other  persons  in  said  office  by  leave  of  said  Sheehan.  The 
said  Joseph  H.  Scott  and  a  number  of  other  persons  actinfi^ 
under  his  orders  and  by  his  directions,  did  from  shortly  after 
noon  until  the  surrender  of  the  occupation  of  the  rooms  of 
tax-collector,  by  and  in  pursuance  of  the  injunction  as  herein- 
after alleged,  occupy  aud  hold  by  force  a  portion  of  one  of  the 
rooms  of  said  tax-collector.  Whatever  possession  the  plaintiff 
had  of  dther  of  said  rooms,  or  said  office,  before  the  time  of 
the  service  upon  the  defendant  of  the  injunction  was  had 
and  procured  by  force  in  the  manner  above  stated  and  against 
the  will  and  contrary  to  the  desire  of  the  defendant'' 
In  this  situation  of  affairs  Soott  sued  to  enjoin  Sheehan 
from  interfering  with  him  in  the  conduct  of  his  office,  averring 
that  upon  the  8th  of  January,  at  the  hour  of  noon,  he  had 
entered  upon  the  discharge  of  his  official  duties,  and  at  the 
time  of  the  commencement  of  the  suit  still  was  the  incumbent 
of  the  office,  and  acting  de  facto  tax-collector.  The  court 
found  that  the  plaintiff  Scott  was  in  possession  of  the  office  at 
the  time  of  the  commencement  of  the  action.  It  is  contended 
that  this  finding  is  contrary  not  only  to  the  evidence,  but  to 
the  finding  above  quoted.  It  is  of  course  well  settled  that  the 
possession  of  an  office  does  not  depend  upon  the  mere  physical 
possessicm  of  the  rooms  and  appurtenances  ordinarily  used  in 
the  performance  of  the  duties.  Yet,  in  many  instances,  as  in 
this,  such  possession  is  convenient,  if  not  necessary,  to  the 
orderly  performance  of  the  duties  which  pertain  to  the  office. 
It  is  of  course  equally  well  settled  that  in  an  action  such  as 
this,  the  title  to  the  office  is  not  involved  and  cannot  be  in- 
quired into.  In  view  of  the  decision  of  this  court,  to  which 
reference  has  been  made,  deciding  that  Scott  was  ineligible 
to  fill  the  office,  and  in  view  of  the  further  fact  that  the  term 
of  office  has  long  since  expired,  it  becomes  a  question  purely 
of  academic  interest  to  review  the  conflicting  evidence  and 
to  decide  whether  or  not  Scott  had  such  possession  of  the  office 
as  to  have  justified  the  court  in  enjoining  Sheehan  from  inter- 
fering with  him  in  the  perfomianee  of  his  duties.  Sheehan 
having  taken  all  proper  steps  to  resist  Seott't  daim  and 
attempted  intrusion,  has  not  of  course  imperiled  nor  lost  any 
of  his  legal  ric^its.    But|  as  is  said  in  SuUimm  v.  Eaack^f 
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5  Oliio  N.  P.  Rep.  26:  "How  futile  then  to  urge  the  court  to 
adjudge  that  the  plaintiff  has  been  removed.  Can  the  ooort 
so  adjudge  without  first  trying  the  question  of  title  and  de- 
termining that  the  title  is  in  the  defendant!  Clearly  no;  to 
find  that  the  defendant  has  been  removed  necessarily  decides 
the  question  of  title,  and  this  cannot  be  undertaken  here." 
So  in  this  case  it  cannot  be  said  that  there  was  not  sufficient 
evidence  before  the  court  to  justify  its  finding  that  Scott  had 
entered  upon  the  discharge  of  the  duties  of  the  office,  and,  that 
being  so,  it  was  proper  to  enjoin  the  defendant  from  interfer- 
ing with  the  plaintiff.  While  obeying  the  injunction,  aa  has 
been  said,  the  defendant  sacrificed  none  of  his  l^al  rights. 
The  judgment  and  order  appealed  from  are  affirmed* 

McFarland,  J.,  and  Lorigan,  J.,  concurred* 


[8.  F.  No.  2880.    Department  Two. — Jamiaiy  T,  1905.] 

THOMAS  McQASBIGLE,  Respondent,  v.  ROMAN  CATH- 
OLIO   ORPHAN   ASYLUM   OF  SAN  FRANCISCO, 

Appellant 


-Lm  ESTATB— INOPBUTIVB  ObANT  OV 

Gbantob. — ^A  deed  eonyeTing  a  life  estate  to  the  gxantee 
therein,  and  after  tiie  deeeription  declaring  that  ''it  is  the  poxpose 
of  the  party  of  the  first  part  hj  this  deed,  that  after  the  death 
of  the  said  partj  of  the  second  part,  the  said  deeeribed  lands  shall 
become  and  be  the  property  of  the  Boman  Catholie  Girls'  Orphan 
A^lum  of  San  Franeisco,  state  of  California,"  eontalns  no  opeca- 
tive  words  of  grant  to  such  asylnm,  and  eonTejs  to  it  no  piesent 
interest  in  the  property.  The  reversion  was  left  in  the  grantor, 
and  it  required  some  future  conveyance  or  some  testamentaiy  dis- 
position to  effectuate  its  transfer  to  the  orphan  a^lnm. 
Id.— Pbssent  Intxbbst  BsQUisin  to  ▲  Died. — It  is  fundamental  that 
while  possession  or  enjoyment  of  an  estate  may  be  deferred,  a  deed, 
to  be  operative,  must  pass  a  present  interest 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County  and  from  an  order  denying  a  new  triaL  Albert 
Q.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoart 
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D.  C.  Mnrphj,  John  L.  Seawell,  and  Frank  J.  Sulliyan,  for 
Appellant 

J.  M.  Thompson,  and  0.  H.  Pond,  for  Respondent 

HBNSHAW,  J.— This  action  was  to  quiet  title  to  forty-two 
aeres  of  land  in  the  oonnty  of  Sonoma.  Cordelia  Jones  daring 
her  lifetime  conveyed  an  estate  in  the  land  in  question  to  the 
plaintiff,  who  was  her  nephew.  Subsequently,  she  died,  and 
in  the  probate  of  her  estate  this  land  was  distributed  to  Cath- 
erine McGarrigle,  the  mother  of  this  plaintiff,  subject  to  a  life 
estate  in  plaintiff.  Thereafter  Catherine  McGarrigle  eon- 
T^ed  her  fee  to  plaintiff,  who  instituted  this  action.  De- 
fendant claims  by  the  deed  above  referred  to  from  Cordelia 
Jones  to  the  plaintiff,  and  the  construction  of  that  instrument 
is  determinative  of  this  case.    It  is  in  language  as  follows : — 

''This  indenture,  made  this  10th  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
between  Cordelia  Jones  of  Sonoma  County,  state  of  Califor- 
nia, the  pariy  of  the  first  part,  and  Thomas  McGarrigle  of  the 
same  place,  the  party  of  the  second  part, 

''Witnesseth,  that  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  love  and  affection  and  one 
dollar  money  of  the  United  States  of  America,  to  her  in  hand 
paid  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  has  granted,  bargained  and  sold,  con- 
v^ed  and  confirmed,  and  by  these  presents  does  grant,  bar- 
gain and  sell,  convey  and  confirm  unto  the  said  party  of  the 
second  part,  during  his  lifetime,  all  that  certain  lot,  piece  or 
parcel  of  land  situate,  lying  and  being  in  the  township  of 
Santa  Bosa,  county  of  Sonoma,  state  of  California,  and 
bounded  and  particularly  described  as  follows,  to  wit:  [Here 
follows  description.] 

*^U  is  the  purpose  of  the  party  of  the  first  part  hy  this  deed, 
that  after  the  death  of  the  said  party  of  the  second  part,  the 
said  described  lands  shaU  became  and  be  the  property  of  the 
Roman  Catholic  Oirls'  Orphan  Asylum  of  San  Francisco, 
state  of  California." 

It  is  upon  the  italicized  portion  of  this  conveyanee  that  ap- 
pellant relies,  but  we  are  of  opinion  that  the  trial  eonrt  eor- 
rectly  construed  this  clause  as  containing  no  operative  words 
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of  grant,  and  as  failing  to  convey  any  present  interest  in  the 
property.  It  will  be  noted  that  tiie  appellant  is  nowhere  men- 
tioned as  a  grantee  in  the  deed,  and  that  the  language  of  the 
clause  is  bat  an  expression  of  the  grantor's  purpose  in  the 
future  disposition  of  the  property.  It  left  in  her  a  rever- 
sion after  the  life  estate  to  Thomas  McGarrigle,  which  required 
some  future  conveyance,  or  some  testamentary  disposition,  to 
effectuate  its  transfer  to  the  orphan  asylum.  But  not  only 
was  there  a  failure  of  operative  words  to  oonv^  to  the  asylum, 
but  no  present  interest  can  be  said  to  pass  under  the  language 
which  was  employed.  It  is  fundamental  that,  while  possession 
or  enjoyment  of  an  estate  may  be  deferred,  a  deed  to  be  opera- 
tive must  pass  a  present  interest.  This  was  not  done  by  the 
instrument  in  question.  The  express  purpose  was — giving 
to  it  its  fullest  effect — ^that  the  land  should  become  the  prop- 
erty of  the  orphan  asylum  after  the  death  of  McGarrigle,  but 
should  not  become  its  property  before.  Such  attempted  dis- 
positions have  been  uniformly  held  to  be  inoperative  in  deeds. 
(Bigley  v.  Souvey,  45  Mich.  370;  Leaver  v.  Oauss,  62  Iowa, 
314;  Reed  v.  Hazeltan,  37  Ean.  321 ;  Sperber  v.  BdMer,  66  Ghu 
317 ;  Pinkham  v.  Pinkham,  55  Neb.  729 ;  Cunmngkam  v.  Da/vis, 
62  Miss.  366;  Donald  v.  Nesbitt,  89  Oa.  290.) 

The   judgment  and   order   appealed   from  are   therefore 
affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  oonrarred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  8759.    In  Bank.— Jamiaiy  7,  190S.] 

UNION  SAYINGS  BANE  OF  SAN  JOSE,  Bespondent,  v. 
JEREMIAH  LEITEB,  Appellant 

Banks — Imsolvbnct — Assessment  iob  Unpad  Stook— Auisourr  Of 
DniEOTOBs— Provisions  of  Civil  Oona— SLawnoN  «o  SinL— The  dl- 
reeton  of  a  savings  bank  whieh  has  been  adjudged  iaaolveBt  al 
•ait  of  tho  attorney-general,  on  notioe  of  fbe  bank  eomnuarioiMn, 
may,  for  the  purpose  of  liquidating  its  fndebtedneM  and  pajing  te 
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ereditoTS,  Usvj  an  assessment  npon  the  unpaid  capital  stock  for  a 
sufficient  sum  to  paj  the  creditors  in  accordance  with  the  pro- 
visions of  the  Ciril  Code  relative  to  assessments;  and  if  not  paid 
maj  elect  to  proceed  hj  suit  to  recover  the  amount  of  the  same, 
la — ^By-Law  not  Etfbotivx  against  Creditobs — Statute  Past  or  Oon- 
TBACT. — A  bj-law  of  the  bank  forbidding  the  directors  to  levy  an 
assessment  of  a  greater  amount  than  thirty  per  cent  of  the  capital 
stock,  except  by  a  two-thirds  vote  of  the  stockholders,  may  be 
attacked  by  ereditors  without  notice,  and  must  be  construed  in 
connection  with  the  provisions  of  the  statute  authorizing  the  levy 
of  a  sufficient  assessment  to  pay  the  creditors  of  the  insolvent 
bank,  and  is  ineffective  so  far  as  conflicting  with  the  statute,  which 
entered  into  and  became  a  part  of  the  subscriber's  contract  with 
Hie  corporation. 

Id. — Statutb  ov  Liicitatioms. — ^If  the  statute  of  limitations  may  be 
deemed  applicable  to  the  case,  it  does  not  begin  to  run  against 
the  right  to  enforce  an  assessment  upon  the  stockholders  on  account 
of  unpaid  stock  of  the  insolvent  bank  until  the  levy  has  been  made 
and  the  directors  have  elected  to  proceed  by  action. 

III. — EmoT  ov  Unpaid  Assessment — Bunninq  or  Statute— Poweb  or 
DiBECTOBS — New  AssESSHENT.—Where  nothing  was  ever  paid  upon 
a  former  assessment  levied  upon  the  unpaid  capital  stock,  and  it 
was  declared  rescinded  and  waived,  though  it  may  be  coneeded  that 
the  statute  of  limitations  began  to  run  against  it,  yet  the  assess- 
ment not  being  paid  the  power  of  the  directors  in  liquidation  to 
levy  assessments  under  subdivision  1  of  section  332  of  the  Civil 
Code  was  not  exhausted,  and  the  statute  of  limitations  as  to  a  new 
assessment  did  not  commence  to  run  prior  to  its  levy. 

Jp. — ^Payments  to  Creditors  under  Judgments — Capital  Stook.— 
Pajrments  made  by  the  defendant  to  creditors  of  the  bank  under 
judgments  against  him  by  such  creditors,  upon  defendant's  liability 
to  them  under  section  322  of  the  Civil  Code,  cannot  be  considered 
as  payments  made  upon  the  capital  stock. 

Id. — ^Repeal  or  Bank  commission  Act — Judgment  and  Powb  or 
DnuEOTORS  not  Ajtected. — The  repeal  of  the  Bank  Conmiission  Act 
on  March  2,  1903,  without  any  saving  clause  as  to  pending  litiga- 
tion, could  not  pffeet  a  judgment  theretofore  given  in  pursuance 
of  its  provisions  decreeing  a  bank  insolvent  and  requiring  it  to 
proceed  under  the  managemoit  of  its  directors  to  close  up  its  aflkira 
and  liquidate  its  indebtedness.  Nor  could  such  repeal  affect  the 
power  of  the  directors  to  levy  and  coUect  an  assessment  upon  the 
unpaid  capital  stock  under  the  Civil  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  SuUa 
C9ara  County.    A.  L.  Kiodes,  Judge. 

Tb»  facts  are  stated  in  the  opinion  of  the  oovri. 
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S.  O.  TompkiiiB,  and  S.  F.  Ldb,  for  appellanl 

The  shares  were  issaed  under  the  by-law  as  fully  paid  at 
the  rate  of  thirty  eents  per  share,  under  a  contract  that  no 
further  call  should  be  made  except  by  a  two-thirds  vote  of  all 
the  stock.  The  corporation  suing  upon  the  stock  must  take 
the  by-law  as  they  find  it,  and  both  the  company  and  the 
creditors  are  bound  by  such  contract  until  it  is  set  aside  as  a 
fraud  upon  them.  (ScaviUe  v.  Thayer,  105  U.  S.  156.)  There 
is  no  allegation  of  fraud  or  of  ignorance  of  the  creditors.  If 
they  had  notice  of  the  by-law  they  cannot  recover.  {Bent  v. 
Underdown,  156  Ind.  516,  and  cases  cited;  First  Nat.  Bank  of 
Deadwood  v.  Oustin  etc.  Mining  Co.,  42  Minn.  327;^  Hoepet  v. 
Northwestern  etc.  Co.,  48  Minn.  174.*)  One  claiming  the  bene- 
fit of  want  of  notice  must  allege  it.  {Limg  ▼.  DoUarhide,  24 
Cal.  218;  WUhoit  v.  Lyons,  98  Cal.  413;  Beaiiie  v.  Crewdson, 
124  Cal.  579 ;  Jordan  ▼.  Orover,  99  Cal.  194.)  Fraud  must  be 
alleged  and  proved  with  particularity.  {Trvstt  v.  Onderdonk, 
120  CaL  588.)  The  action  is  barred  by  limitation  within  two 
years,  being  upon  an  implied  contract  to  pay  the  residue  of  the 
subs^ption.  (Civ.  Code,  sec.  332,  subd.  1;  Olenn  ▼.  Saxton, 
68  Cal.  358;  Walter  ▼.  Merced  Academy  Assn.,  126  CaL  583- 
585;  Vermont  etc.  Co.  v.  Dedez  etc.  Co.,  135  CaL  588;  Web- 
ster  ▼.  Upton,  91  U-  S.  65,  69;  Sanger  v.  Upton,  91  U.  S.  64; 
Handley  v.  8tute,  139  U.  S.  417.)  The  repeal  of  the  Bank 
Commission  Act  in  1903  abated  the  suit  by  the  statutor}' 
trustees  who  were  acting  under  that  act  {Argues  v.  Union 
Savings  Bank,  133  CaL  140;  23  Am.  &  Eng.  Ency.  of  Law, 
1st  ed.,  p.  501,  note;  Napa  State  Hospital  v.  Flaherty,  134 
Cal.  318;  Musgrove  v.  Vickshurg  etc.  B.  B.  Co.,  50  Miss.  677; 
Denver  etc.  By.  Co.  ▼.  Crawford,  11  Colo.  598;  Union  Pa- 
cific  By.  Co.  v.  Proctor,  12  Colo.  194;  South  Carolina  v. 
OaOlard,  101  U.  S.  433;  Sherman  v.  GrinneU,  123  U.  S.  679; 
Gumee  ▼.  PatruA  County,  137  U.  S.  141;  National  Exchange 
Bank  v.  Peters,  144  U.  S.  570.) 

E.  M.  Bet,  and  Francis  J.  Henqy,  for  Bespondent 

The  by-law  was  void  as  to  creditors  of  the  insolvent  bank, 
acting  under  the  Civil  Code  (sec.  332),  in  levying  an  assess- 
ment for  their  benefit     {Union  Savings  Bamk  t.  DusUap,  18S 

us  Am.  St.  Bep.  510.  2  31  Am.  St  Rep.  637. 
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Cal.  628;  People's  Home  Savinge  Bank  ▼.  Superior  Court, 
104  Cal.  649;^  SuUivan  v.  Triunfo  etc.  Co.,  29  CaL  586;  Brew- 
ster ▼.  Hartley,  87  Cal.  15  ;*  Vermont  Uarhle  Co.  r.  Dedez 
Marble  Co.,  135  Cal.  579  ,••  ScoviOe  v.  Thayer,  106  U.  S.  148; 
Sanger  v.  Upton,  91  U.  S.  56;  Upton  T.  TrihOeock,  91  U.  S. 
45;  WeUi  ▼.  Black,  117  Cal.  157;^  Thompaon  on  Corporationa, 
seca.  1562, 1564, 1566, 1578,.  1607;  Cook  on  Corporationa,  seoB. 
28,  81,  32,  42,  76.)  The  atatnte  eannot  ran  againat  a  eall  for 
unpaid  assessments  until  the  call  is  made.  {Cflonn  v.  Saxton, 
68  Cal.  353;  HawUne  ▼.  Glenn,  181  U.  S.  319;  Olenn  v.  Lig- 
gett, 135  U.  S.  538;  Morgan  County  ▼.  Allen,  103  U.  S.  498; 
ScoviUe  y.  Thayer,  105  XT.  S.  143;  Hatch  ▼.  Dana,  101  XJ.  S. 
205;  Olenn  ▼.  Marhury,  145  U.  S.  499;  Olenn  ▼.  Howard,  81 
Oa.  283  ,-B  Olenn  ▼.  Semple,  80  Ala.  159^  Vanderwerken  v. 
fflanii^  85  Ya.  9;  Lehman  ▼.  ffl^nn,  87  Ala.  618;  13  Am.  ft 
Eng.  Ency.  of  Law,  2d  ed.,  p.  721;  Ist  ed.,  vol.  23,  p.  614.) 
The  rights  vested  in  the  judgment  could  not  be  affected  by  the 
repeal  of  the  Bank  Commission  Act.  {Bingaman  v.  Robert- 
eon,  25  Miss.  390;  In  re  City  Bank  of  Buffalo,  10  Paige,  378; 
Nevitt  Y.  Bank  of  Port  Oibson,  14  Miss.  (6  Smedes  ft  M.)  513; 
Berry  y.  Bellows,  30  Ark.  198 ;  Norris  y.  Trustees  of  Abingdon 
Academy,  7  OiU  ft  J.  7;  Lavender's  Lessees  y.  OosneU,  43 
Md.  154;  Commonwealth  y.  Order  of  Vesia,  156  Pa.  St  531.) 

AKQELLOTTI,  J.— This  is  in  form  an  action  by  a  banking 
corporation  to  recover  from  a  stockholder  the  amount  of  an 
assessment  levied  for  an  amount  unpaid  upon  the  capital 
stock  for  the  purpose  of  satisfying  the  claims  of  creditors  of 
such  corporation.  Plaintiff  had  judgment,  and  defendant 
appeals  therefrom  upon  the  judgmeat-rolL 

The  findings  fully  present  the  facts  essential  to  the  deter- 
mination of  the  questions  presented  by  defendant's  brief. 

The  plaintiff  corporation  ever  since  March  13,  1899,  haa 
been  engaged  solely  in  closing  its  affairs  and  liquidating  its 
indebtedness  under  a  judgment  given  on  that  day  by  the  su- 
perior court  of  Santa  Clara  County,  in  an  action  brought  by 
the  attorney-general,  in  pursuance  of  notification  from  the 
bank  commissioners,  who  had  determined  that  the  plaintiff 


1 48  Am. 81  Bep.  147, and  note.        459  Am.  St.  Bep.  161. 
SM  Am.  Dee.  287.  SU  Am.  St  Bep.  81S. 

3  87   Am.   at  Rep.   143.  «60  Am.  Rep.  92. 


Digitized  by  VjOOQ IC 


700  Union  Savings  Bank  v.  Lsiteb.        [145  CaL 

was  insolvent.  The  proceedings  and  judgment  were  had  under 
the  provisions  of  the  act  creating  a  board  of  bank  commission- 
ers and  prescribing  their  duties,  approved  March  30,  1878, 
as  amended  in  1887  and  1895.  The  nature  and  effect  of  this 
amended  act  have  been  so  fully  discussed  in  comparatively 
recent  opinions  of  this  court  as  to  render  further  statement  in 
that  regard  unnecessary.  (See  Argues  v.  Union  Savings 
Bank,  133  Gal.  139;  Bank  of  National  City  v.  Johnston,  133 
Gal.  185;  Union  Savings  Bank  v.  Dunlap,  135  Gal.  628.) 

Ever  since  the  judgment  of  the  superior  court  was  given  the 
directors  of  the  plaintiff  corporation,  appointed  in  the  manner 
provided  by  the  act,  have  been  in  the  possession  and  control 
of  the  corporation  and  its  assets,  for  the  puipose  of  closing 
its  affairs  and  liquidating  its  indebtedness  in  accordance  with 
the  provisions  of  said  act.  The  capital  stock  of  such  corpora- 
tion was  one  million  dollars,  divided  into  ten  thousand  shares 
of  the  par  value  of  one  hundred  dollars  each.  On  this  only 
thirty  dollars  per  share  had  been  paid  at  the  time  of  the 
adjudication  in  insolvency.  On  May  22,  1899,  the  directors 
in  liquidation  levied  an  assessment  of  ten  dollars  per  share, 
which  was  collected  so  far  as  it  could  be,  this  defendant,  among 
others,  paying  the  assessment  on  his  shares.  On  June  7,  1901, 
solely  for  the  purpose  of  satisfying  the  claims  of  the  ereditors 
of  the  corporation,  and  it  being  necessary  to  so  do  in  order  to 
satisfy  such  claims,  the  directors  in  liquidation,  acting  strictly 
in  accord  with  the  provisions  of  the  Givil  Gode  relative  to 
assessments  (sec.  331  et  seq.),  levied  the  assessment  in  suit  of 
fifty  dollars  per  share,  and  the  same  not  having  been  paid, 
elected  to  proceed  by  suit  to  recover  the  amount  of  the  same. 
(Civ.  Gode,  sec.  349.) 

Defendant  is  the  owner  of  fifty-two  shares,  upon  which  only 
forty  dollars  per  share  has  been  paid,  leaving  sixty  dollars 
unpaid  on  the  capital  stock. 

It  is  of  course  unnecessary  to  cite  authorities  in  support  of 
the  proposition  that  unpaid  subscriptions  upon  the  capital 
stock  constitute  assets  of  the  corporation  available  to  its  oredi- 
tors.  In  a  case  arising  under  the  provisions  of  this  banking 
act,  Mr.  Justice  Temple,  speaking  for  the  oourt,  after  stating 
this  universally  recognized  proposition,  said:  ''I  have  no 
doubt  but  that  in  some  form  the  liquidators  may,  in  ease  of 
necessity,  resort  to  this  fund."     {Bank  of  National  City  v. 
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Johnston,  133  CaL  185.)  The  question  as  to  whether  th^ 
oonld  do  so  by  the  assessment  proceedings  provided  by  the 
Civil  Code  was  not  involved  in  that  case  and  was  not  decided 
therein.  That  question  was,  however,  presented  and  decided 
in  the  later  case  of  Union  Savings  Bank  v.  Dunlap,  135  Cal. 
628,  which  was  an  action  brought  against  a  stockholder  upon 
the  same  assessment  that  is  here  involved.  It  was  there  held 
that  the  provisions  of  the  Civil  Code  relative  to  assessments 
furnished  a  mode  for  the  collection  of  unpaid  subscriptions 
which  might  be  followed.  This  was  but  following  the  general 
views  announced  in  prior  decisions  as  to  the  status  and  powers 
of  the  directors  in  liquidation, — viz.,  that  they  are  trustees 
invested  with  all  the  powers  theretofore  possessed  by  the  cor- 
poration, so  far  as  the  same  are  appropriate  in  effecting  ''an 
equitable  and  economical  distribution  of  the  assets  of  the 
insolvent  bank  among  its  creditors/'  and  that  they  can  exer- 
cise such  powers  in  the  name  of  the  corporation.  They  are 
therefore  expressly  authorized  by  the  provisions  of  the  Civil 
Code  to  levy  an  assessment  for  such  a  percentage  of  the  amount 
unpaid  upon  the  capital  stock  as  will  raise  an  amount  suffi- 
cient to  satisfy  the  claims  of  the  creditors  of  the  corporation 
(Civ.  Code,  sees.  331,  332)  and,  so  electing  to  do  (Civ.  Code, 
sec.  349),  enforce  the  collection  thereof  by  suit  in  the  name  of 
the  corporation.  This  much  is  apparently  established  by  the 
Dunlap  case,  and  is  not  seriously  disputed  by  learned  counsel 
for  defendant.  The  record  in  this  case,  however,  presents 
several  questions  that  were  not  presented  in  that  case. 

L  Section  1  of  the  by-laws  of  the  plaintiff  corporation  was 
as  follows,  viz. : — 

''The  name  of  this  corporation  is  and  shall  be  'Union  Sav- 
ings Bank  of  San  Jose';  the  capital  stock  is  and  shall  be 
$1,000,000,  divided  into  10,000  shares  of  $100  each,  30  per 
cent  of  which  shall  be  paid  up ;  no  further  call  for  payments 
upon  the  capital  stock  shall  be  made  except  by  a  two-third 
vote  of  all  stock  issued  and  outstanding." 

There  has  never  been  any  caL  for  the  unpaid  capital  by  a 
"two-third  vote"  of  the  stockholders. 

It  is  urged  that  this  by-law  is  a  complete  bar  to  a  recovery 
in  this  action,  the  contention  being  that  this  action  can  be 
maintained  only  upon  the  theory  of  an  unpaid  subscription 
which  defendant  has  expressly  or  impliedly  agreed  to  pay, 
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and  that  the  by-law  shows  an  express  agreement  to  the  effect 
that  in  no  event  shall  more  than  thir^  dollars  per  share  be 
reqnired  to  be  paid  by  a  stockholder,  except  npon  a  oontin* 
geney  which  has  not  happened. 

It  is  nnnecessary  to  here  discuss  the  qaestion  as  to  the  effect 
of  an  agreement  of  the  nature  here  claimed  to  have  existed 
between  a  corporation  and  its  stockholders  upon  the  rights  of 
creditors  of  the  corporation,  further  than  to  state  that  it  is 
universally  recognized  that  when  properly  attacked,  it  ean 
generally  have  no  force  as  against  such  creditors,  and  oer- 
tainly  never  against  creditors  without  notice.  (See  Vermont 
etc.  Co.  V.  Dedez  etc.  Co.,  135  Cal.  579.^)  The  by-law  in 
question,  which,  so  far  as  material,  simply  provided  that  no 
further  call  should  be  made  except  by  a  two-thirds  vote  of  all 
stock  issued  and  outstanding,  must  be  construed  in  connection 
with  the  provisions  of  the  statute.  A  corporation  has  bo 
power  to  adopt  a  by-law  that  is  not  consistent  with  the  consti- 
tution and  laws  of  this  state.  (Civ.  Oode,  sec  801^  People* s 
etc.  Bank  v.  Superior  Court,  104  CaL  649.*)  So  far,  thoe- 
fore,  as  a  by-law  may  be  inconsistent  with  statutory  pro- 
visions it  must  yield.  Our  statutes  make  fuU  and  complete 
provision  for  the  protection  of  creditors  of  a  corporati<m  in 
this  behalf,  by  expressly  authorizing  the  directors  thereof  to 
levy  and  coUect  an  assessment  for  such  percentage  of  the  full 
amount  unpaid  upon  the  capital  stock  as  may  be  necessary  to 
satisfy,  the  claims  of  the  creditors.  (Ciiv.  Code,  sees.  331, 
332,  subd.  1.)  This  statutory  provision,  enacted  for  the  pro- 
tection of  creditors,  enters  into  and  becomes  a  part  of  every 
contract  between  the  corporation  and  its  stockholders,  wbefther 
evidenced  by  by-law  or  not,  and  the  corporation  cannot,  with- 
out the  consent  of  the  creditors,  yield  up  this  power  by  a  eon- 
tract  with  stockholders.  This  power  of  the  corporation,  as 
we  have  already  seen,  vests  in  the  directors  in  liquidation, 
and  may  be  exercised  by  them  in  the  name  of  the  corporation 
in  the  manner  prescribed  for  its  exercise  by  the  corporation. 

Considered  in  connection  with  these  statutory  proviaioDa, 
the  by-law  relied  upon  as  constituting  a  contract  cannot  be 
held  to  have  reference  to  any  (useeement  that  mi^t  be  there- 
after levied  in  accordance  with  the  proviaiona  of  the  Civil 
Code  relating  to  the  levy  and  eolleetiop  of  sBneMtincnfs,  but 


1S7  Am.  at  Bap.  la.  >  4S  Am.  8t  Bip.  MT,  aafl  mIh 
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nmplj  meant  that  no  sueh  call  for  unpaid  eapital  aa  might 
ordinarily,  in  the  absence  of  a  oontraiy  stipulation  in  the 
contract  of  subscription  aa  to  the  time  or  manner  of  pay- 
menty  be  made  by  the  directors  by  a  simple  resolution  to  that 
effect,  would  be  made,  except  by  a  two-thirds  vote  of  the 
stockholders.  An  example  of  this  character  of  case  is  to  be 
found  in  Calif arwia  etc.  Co.  ▼.  Callender,  94  CaL  120,^  where 
by  the  contract  of  subscription  the  stockholders  had  ex- 
pressly agreed  to  pay  the  unpaid  portion  upon  demand. 
Where,  however,  there  is  no  such  express  agreement  the 
promise  to  pay  the  unpaid  capital  upon  such  a  call  is  implied 
from  the  taking  of  the  stock,  in  the  absence  of  an  agreement 
to  the  contrary. 

Here  there  was  such  a  contrary  agreement,  and  eonse- 
quentiy  stteh  a  cM  could  be  made  only  by  a  two-thirds  vote  of 
the  stockholders.  But,  by  virtue  of  the  provisions  of  the  Civil 
Code  relative  to  assessments,  which  entered  into  and  became 
a  part  of  the  subscriber's  contract  with  the  corporation,  the 
corporation  had  the  power,  acting  through  the  board  of 
directors,  after  one  fourth  of  its  capital  stock  had  been  sub- 
scribed, to  levy  and  collect  assessmenU  for  the  various  pur- 
poses specified  in  the  code,  including  the  power  to  levy  and 
collect  an  assessment  for  the  full  amount  unpaid  upon  the 
capital  stock,  if  such  amount  was  necessary  to  satisfy  the 
claims  of  creditors  of  the  corporation,  or  for  such  percentage 
thereof  as  was  necessary  for  that  purpose,  and  this  power, 
so  far  as  amounts  unpaid  upon  the  capital  stock  and  neces- 
sary to  satisfy  the  claims  of  the  creditors  are  concerned,  was 
vested  in  the  directors  in  liquidation. 

2.  Certain  provisions  of  the  Code  of  Civil  Procedure  pre- 
scribing limitations  as  to  the  time  within  which  actions  may 
be  commenced  were  pleaded  in  bar  of  this  action, — viz.,  subdi- 
visions 1  and  4  of  section  338,  subdivision  1  of  section  339, 
and  section  359.  The  trial  court  expressly  found,  in  terms, 
that  the  action  was  not  barred  by  any  of  these  provisions,  but 
at  the  same  time  specifically  found  the  facts  from  which  these 
general  findings  were  deduced,  and  it  is  conceded  that  the 
question  as  to  whether  these  specific  findings  show  a  case  not 
barred  by  the  statutory  provisions  invoked  is  properly  before 
this  court  for  review. 
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This  action  was  oommenced  on  April  2,  1902.  The 
ment  in  suit  was  levied  on  June  7,  1901,  and  the  election  to 
proceed  by  action  to  recover  the  amount  thereof  was  made  on 
July  12,  1901.  Whether  the  liability  of  a  stockholder  to  pay 
an  assessment  on  stock  on  account  of  unpaid  capital  be  a 
liability  created  by  statute  within  the  meaning  of  subdivision 
1  of  section  338  of  the  Code  of  CJivil  Procedure,  or  a  liability 
created  by  law  within  the  meaning  of  section  359  of  the  Code 
of  Civil  Procedure,  and  the  limitation  thereof  three  years,  or 
is  a  liability  arising  from  contract,  within  the  meaning  of 
subdivision  1  of  section  339  of  the  Code  of  Civil  Procedure, 
and  the  limitation,  therefore,  two  years,  it  will  be  seen  that 
this  action  was  brought  within  the  statutory  time  after  the 
levy  of  the  assessment  here  involved. 

But  the  decree  of  the  superior  court  determining  plaintifiF 
corporation  to  be  insolvent,  restraining  it  from  further  carry- 
ing on  business,  and  requiring  the  bank  commissioners  to  sur- 
render the  property  of  the  corporation  to  the  directors  thereof 
for  the  purpose  of  liquidation,  was  made  on  March  13,  1899, 
more  than  three  years  prior  to  the  commencement  of  this 
action. 

It  is  urged  that  the  liability  of  the  stockholder  in  this  ease 
rested  upon  his  implied  contract  to  pay  calls  made  for  unpaid 
subscriptions,  and  was  purely  a  liability  arising  upon  a  eon- 
tract  not  in  writing,  and  that  the  statute  requiring  actions  on 
such  contract  to  be  brought  within  two  years  after  the  cause 
of  action  accrues  is  applicable.  It  is  further  ui^ed  that  while 
such  a  cause  of  action  would  ordinarily  accrue  only  upon  a 
call  made  by  the  directors  of  the  corporation  for  the  unpaid 
capital,  when  the  corporation  was  decreed  to  be  insolvent 
and  put  into  process  of  liquidation  by  the  superior  oourt,  the 
liability  of  the  stockholders  to  pay  so  much  of  the  unpaid 
capital  as  was  necessary  to  satisfy  the  claims  of  creditors  at 
once  became  fixed,  and  the  cause  of  action  therefor  accrued, 
and  became  barred  upon  the  expiration  of  two  years.  Upon 
the  general  question  as  to  whether  in  the  event  of  the  insol- 
vency of  a  corporation  and  its  ceasing  to  be  a  going  concern 
a  cause  of  action  for  unpaid  capital  payable  upon  call  aoemes 
immediately  upon  insolvency,  without  any  call  therefor  hav- 
ing been  made,  there  is,  it  must  be  conceded,  some  conflict  in 
the  opinions  of  the  federal  and  state  courts  that  have  had 
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occasion  to  discnas  the  proposition.  There  has,  however,  been 
no  expression  of  opinion  by  this  court  thereon,  except  in  the 
case  of  Olenn  ▼.  Saxtan,  68  Cal.  358,  which  was  an  action 
apon  what  was  called  an  assessment  for  unpaid  capital  for 
the  purpose  of  paying  debts,  levied  upon  stock  of  an  insolvent 
corporation  by  a  Virginia  court.  The  law  of  Virginia,  the 
state  wherein  the  corporation  was  organized,  provided  that  a 
portion  of  the  capital  should  be  paid  at  the  time  of  subscrip- 
tion, ''and  the  residue  thereof  as  required  by  the  president 
and  directors,"  and  that  if  the  same  was  not  paid  as  required 
it  might  be  recovered  by  action.  It  was  held  by  this  court, 
quoting  from  and  adopting  and  assenting  to  the  views  of  the 
court  of  appeals  of  Maryland  in  Olenn  v.  WUliams,  60  Md. 
93,  122,  that  the  terms  of  the  statute  became  a  part  of  the 
oontract  of  subscription ;  that  the  subscriber  undertook  to  pay 
the  residue  as  required  by  the  president  and  directors;  that 
the  call  made  by  the  court  was  the  same,  in  effect,  as  if  it  had 
been  made  by  such  president  and  directors,  and  that  when 
made,  the  contract  of  the  defendant  to  pay  became  absolute, 
and  the  cause  of  action  accrued.  In  the  portion  of  the  opin- 
ion of  the  Maryland  court  quoted  in  Qlenn  v.  Saxtan,  and 
as  to  which  this  court  said,  ''In  this  we  entirely  agree,"  is 
the  following,  viz.:  "After  the  payment  of  the  tw3  dollars 
per  share,  there  was  nothing  due  from  the  subscriber  to  stock 
until  an  authorized  call  was  made  for  the  residue.  The  con- 
tract contemplated  the  exercise  of  judgment  and  discretion 
on  the  part  of  the  president  and  directors  as  to  the  times  and 
amounts  of  future  payments  on  the  stock,  and  there  was  noth- 
ing due  from  the  stockholders  until  such  amounts  were  deter- 
mined on  and  regularly  called  for.  Until  a  regular  call 
made,  there  was  no  unconditional  liability  on  the  part  of  the 
stockholder  to  pay.  Until  then  he  could  not  know  when  to 
pay  or  how  much  he  would  be  required  to  pay.  The  subscrip- 
tion, therefore,  was  conditional,  as  to  the  times  and  amounts 
of  payment;  and  consequently,  there  was  no  fixed  obligation 
of  the  stockholders  to  pay,  and  no  right  of  action  against  him, 
until  an  assessment  and  call  made,  either  by  the  president  and 
directors,  or  by  the  order  of  a  court  of  competent  jurisdiction. 
It  is  for  the  amount  of  the  assessment  made  that  the  right  of 
action  accrues,  and  not  for  the  whole  balance  of  the  unpaid 
subscription,  unless  the  whole  amount  be  called  for;  and  it  is 
CXLY.  Gal.— 45 
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only  from  the  time  of  the  assessment  and  call  made  that  the 
statute  [of  limitations]  rons  in  favor  of  the  defendant." 
There  is  nothing  opposed  to  these  views  in  any  California  case 
that  has  been  brought  to  our  attention.  Kohler  ▼.  Agastiz, 
99  Cal.  9,  specially  relied  upon  by  defendant,  was  a  case 
decided  upon  the  peculiar  language  of  the  contract  of  sub- 
scription, whereby  the  defendant  had  agreed  to  pay  "tn  stick 
installments  and  at  such  times  as  said  defendant  might  under 
and  according  to  the  laws  of  the  said  state  of  California  be 
lawfully  called  upon  and  required  by  said  corporation  to  pay 
the  same,"  and  it  was  pointed  out  in  the  opinion  in  that  case, 
the  question  being  as  to  whether  the  action  had  been  prema- 
turely brought,  that  this  provision  did  not  say  anything 
about  the  manner  in  which  the  corporation  should  call  upon 
the  subscribers.  Whether  the  distinction  made  by  the  court 
in  that  case  was  well  founded  or  not  is  immaterial  here,  for 
clearly  it  was  not  intended  therein  to  hold  that  a  cause  of 
action  for  money  due  only  on  proper  call  could  aeerue  before 
such  call  was  made.  The  rule  stated  in  Olenn  v.  Saxtan,  68 
Cal.  358,  is  concededly  the  rule  of  the  United  States  supreme 
court  and  the  appellate  courts  of  several  of  the  states.  As 
to  banking  corporations  in  process  of  liquidation  under  the 
provisions  of  the  Banking  Act  of  1887,  as  amended  in  1895, 
and  the  provisions  of  our  code,  we  have  no  doubt  that  it  is 
the  true  rule,  at  least  so  far  as  assessments  levied  under  the 
provisions  of  the  Civil  Code  for  such  amount  of  the  unpaid 
capital  as  may  be  necessary  to  satisfy  the  claims  of  creditors 
are  concerned.  The  reasoning  of  the  Maryland  court  ap- 
proved by  this  court  in  Olenn  v.  Saxton,  68  CaL  358,  is  pecul- 
iarly applicable  to  such  case.  As  was  pointed  out  in  Union 
Savings  Bank  v.  Dunlap,  135  Cal.  628,  such  a  corporation, 
after  a  decree  adjudging  it  insolvent,  while  restrained  from 
continuing  the  banking  business,  continues  to  be  a  corpora- 
tion until  its  affairs  are  closed,  and  is  a  going  concern  for  all 
purposes  of  liquidation.  Subject  to  certain  rights  in  the  court 
as  to  the  removal  and  appointment  of  directors,  the  manage- 
ment of  the  affairs  of  the  corporation  in  liquidation  is  in  the 
hands  of  the  directors  of  such  corporation,  under  the  direc- 
tion of  the  bank  commission.  These  directors  are  invested 
with  all  the  powers  of  the  corporation,  so  far  as  the  same  are 
essential  to  liquidation,  including  the  power  to  assess  the 


Digitized  by  VjOOQIC 


Jan.  1905.]     Ukiok  SAvmas  Bank  v.  LEinat.  707 

ttoeky  BO  far  as  ia  neoesaary  to  satiafy  the  olaims  of  ereditors, 
to  the  full  amount  unpaid  upon  the  par  value  thereof,  and 
collect  the  amount  from  the  stockholder.  The  obligation  of 
the  stockholder  as  to  this  unpaid  capital  is  not  to  pay  the 
whole  amount  thereof  in  any  event,  but  only  to  pay  such  por- 
tion thereof  as  such  directors,  in  the  management  of  the 
affairs  of  the  corporation,  may  find  necessary  to  satisfy  the 
claims  of  creditors,  and  call  for  in  such  mode  as  may  be 
required  by  the  law.  Such  an  obligation  involves,  as  was  said 
in  the  Maryland  case,  the  exercise  of  judgment  and  discretion 
on  the  part  of  the  directors  as  to  the  times  and  amounts  of 
payments  on  account  of  unpaid  capital,  and  there  can  be  no 
amount  actually  due  until  the  amounts  are  determined  on 
and  regularly  called  for.  The  directors  in  the  exercise  of 
the  powers  confided  to  them  are  acting  not  only  in  the  interest 
of  the  creditors,  but  also  in  the  interest  of  the  stockholders, 
and  the  act  provided  a  summary  process  by  which  the  court 
might  remove  any  director  found  by  it  to  have  been  guilty 
of  fraud  or  negligence,  and  not  a  proper  person  ''to  be  in- 
trusted with  the  closing  of  the  affairs  and  business  of  such 
corporation  in  the  interest  of  the  depositors,  creditors,  and 
stockholders  thereof.**  This  provision  apparently  afforded 
full  remedy  to  any  stockholder  who  might  be  aggrieved  by 
any  unnecessary  delay  on  the  part  of  the  directors  in  deter- 
mining upon  and  calling  for  such  amount  of  the  unpaid  capi- 
tal as  might  be  necessary.  The  act  further  provided  that  the 
affairs  of  such  a  corporation  must  be  closed  within  four 
years,  unless  further  time  was  allowed  by  the  bank  com- 
missioners. 

We  are  unable  to  see  how  it  can  be  held,  under  our  statu- 
tory provisions,  that  thts  po^er  of  the  directors  to  levy  the 
assessments  mentioned  in  subdivision  1  of  section  332  of 
the  Civil  Code  can  be  impaired  by  lapse  of  time,  so  long  as  the 
corporation  is  a  going  concern  for  purposes  of  liquidation,  or 
how  any  provision  of  our  statute  of  limitations  can  commence 
to  run  as  to  the  amount  of  any  such  assessment  until  the  levy 
thereof. 

Much  reliance  is  placed  by  learned  counsel  for  defendant 
upon  expressions  of  this  court  in  the  opinion  in  Harrigan 
V.  Home  Life  Ins.  Co,,  128  Cal.  531,  in  support  of  their  con- 
tention, that  it  was  within  the  power  of  the  directors  in  liqui- 
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dation  to  make  the  demand  for  the  unpaid  capital  at  any 
time;  that  it  should  have  been  made  immediately  upon  the 
adjudication  of  insolvency;  and  that  the  statute  commenced 
to  run  from  the  time  the  call  might  have  been  made,  whether 
it  was  made  or  not.  The  case  cited  was  an  action  upon  a  life- 
insurance  policy,  where  the  covenant  of  the  insurer  was  to 
pay  ''after  due  notice  and  satisfactory  proof  of  death,"  etc, 
which  covenant,  this  court  said,  practically  called  for  a  de- 
mand only,  and  the  well-settled  rule  that,  where  a  right  or 
claim  has  fully  accrued  except  for  some  demand  or  presenta- 
tion of  claim  to  be  made  by  the  party  as  a  condition  preoedent 
to  legal  relief,  which  such  party  can  at  any  time  make,  if 
he  so  chooses,  the  cause  of  action  has  accrued  for  the  pur- 
pose of  the  statute  of  limitations,  was  applied.  (See,  also, 
Barnes  v.  Olide,  117  CaL  8  ;^  San  Luis  Obispo  County  v.  Ctage^ 
139  Cal.  408.)  We  are  unable  to  see  the  application  of  this 
rule  to  an  assessment  levied  under  the  provisions  of  the  Civil 
Code.  As  we  view  the  law  of  this  state  upon  the  subject,  the 
legislature  has  seen  fit  to  invest  the  directors  in  liquidation 
with  the  power  to  inaugurate  assessment  proceedings  to  the 
extent  of  such  amount  unpaid  upon  the  capital  as  they  may 
find  necessary  for  the  payment  of  creditors  at  any  time  dur- 
ing the  process  of  liquidation.  The  matter  is  one  entirely 
within  their  discretion,  and  until  the  levy  of  the  assessment 
there  is  no  liability  of  any  kind  on  the  part  of  the  stockholder 
in  regard  thereto  other  than  the  liability,  inseparably  con- 
nected in  this  state  with  the  holding  of  stock  in  corporations, 
of  being  assessed  thereon.  The  levy  of  the  assessment  is  es- 
sential to  the  creation  of  the  liability  which  is  here  sought  to 
be  enforced. 

Of  course,  this  court  did  not  by  merely  citing  in  the  opii^ 
ion  in  Harrigan  v.  Home  etc.  Co.,  128  Cal.  531,  the  case  ot 
Oreat  Western  Tel.  Co.  v.  Purdy,  83  Iowa,  430,  in  support  of 
the  rule  applied,  adopt  the  views  of  the  Iowa  court  as  to  the 
application  of  that  rule  to  the  facts  of  that  case. 

It  perhaps  should  be  stated  that  the  trial  court  found  that 
it  was  impossible  for  the  board  of  directors  prior  to  the  first 
day  of  March,  1901,  to  determine  with  any  degree  of  certainty 
the  value  of  the  assets  of  the  bank,  or  readily  or  correctly 
value  the  same,  but  that  they  might  readily  have  ascertained 
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at  the  outset  that  there  was  a  dt&ciene^  of  at  leaat  two  hnn- 
died  thousand  dollars. 

Some  reliance  is  placed  by  defendant  upon  the  fact  that 
on  October  27,  1899,  the  directors  in  liquidation  did  by  reso- 
lution order  and  levy  an  assessment  of  sixty  dollars  per  share, 
and  give  notice  thereof  by  mail  to  this  defendant.  No  further 
proceeding  appears  to  have  been  taken  thereon.  On  January 
26,  1901^  this  resolution  was  by  another  resolution  of  the 
directors  declared  rescinded,  vacated,  and  set  aside,  and  the 
right  to  collect  the  same  waived.  Nothing  was  ever  paid 
thereon  by  any  stockholder.  It  is  urged  that  the  statute  of 
limitations  commenced  to  run  in  favor  of  defendant  at  the 
date  of  this  levy,  if  it  had  not  commenced  before.  As  to  that 
assessment,  it  may  be  conceded  that  this  contention  is  well 
founded.  But  the  assessment  not  being  paid,  the  amount 
theretofore  unpaid  upon  the  capital  stock  still  remained  un- 
paidy  and  the  power  of  the  directors  in  liquidation  to  levy 
assessments  under  subdivision  1  of  section  332  of  the  Civil 
Code  was  not  exhausted.  If  the  board  of  directors  had  the 
power  to  levy  another  assessment,  as  it  clearly  did  under  our 
views  as  to  the  law,  the  statute  of  limitations  as  to  such  new 
assessment  did  not  commence  to  run  prior  to  such  levy. 

On  January  26,  1901,  the  directors  again  adopted  a  resolu- 
tion levying  an  assessment  of  sixty  dollars  per  share,  which 
resolution  was  rescinded  on  June  7,  1901.  There  was  never 
any  attempt  to  enforce  this  assessment.  This  resolution  is 
entirely  immaterial  to  the  controversy  as  to  the  statute  of 
limitations,  for  this  action  was  commenced  within  two  years 
thereafter,  but  what  has  been  said  as  to  the  resolution  of 
October  27, 1899,  is  also  applicable  to  this.  Defendant's  claim 
as  to  the  statute  of  limitations  is  based  upon  the  theory  that 
the  liability  of  the  stockholder  finds  no  support  in  the 
statute,  but  comes  entirely,  if  at  all,  from  his  implied  promise 
to  pay  upon  calL  When  it  is  once  established  that  there  also 
existed  an  implied  promise  on  his  part,  imported  into  his  con- 
tract by  reason  of  the  provisions  of  our  statute,  to  pay  such 
assessments  as  might  from  time  to  time  be  levied  by  th^ 
directors  in  the  manner  provided  by  law  to  meet  the  claims  o' 
the  creditors  of  the  corporation,  up  to  the  full  amount  of  the 
unpaid  capital,  if  necessary,  the  force  of  his  argument  is 
much  impaired. 
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There  is  much  force  in  the  argoment  that  the  directors 
should  be  required  to  move  promptly  in  the  closing  up  of 
the  affairs  of  the  bank,  both  on  account  of  the  interests  of  the 
creditors  and  those  of  the  stockholders,  but,  as  we  have  at- 
tempted to  show,  the  remedy  for  any  party  desirous  of  such 
speedy  adjustment  is  in  his  own  hands.  We  are  satisfied  that 
the  trial  court  was  correct  in  the  conclusions  reached  upon  the 
defense  of  the  statute  of  limitations. 

3.  We  do  not  understand  it  to  be  contended  that  payments 
made  by  defendant  to  creditors  of  the  plaintiff,  upon  judg- 
ments obtained  against  him  by  such  creditors,  upon  defend- 
ant's liability  to  them  under  section  322  of  the  Civil  Code, 
can  be  considered  as  payments  made  upon  the  capital  stock. 
The  law  would  not  sustain  such  a  contention. 

4.  On  March  2,  1903,  which  was  nearly  a  year  after  this 
action  was  commenced,  but  prior  to  judgment,  the  Bank  Com- 
mission Act  of  1878,  as  amended  in  1887  and  1895,  was  re- 
pealed by  an  act  of  the  legislature,  which  act  contained  no 
saving  clause  as  to  any  pending  litigation.  (Stats.  1903, 
p.  73.) 

It  is  urged  that  the  effect  of  this  repeal  was  to  destroy  the 
cause  of  action  sued  on  and  abate  this  action. 

We  are  satisfied  that  the  repeal  of  this  act  could  not  affect 
the  judgment  theretofore  given  in  pursuance  of  its  provisions, 
decreeing  the  plaintiff  corporation  insolvent,  and  requiring  it 
to  proceed,  under  the  management  of  its  directors,  to  close  up 
its  affairs  and  liquidate  its  indebtedness.  The  judgment  had 
become  final,  and  had  fixed  the  rights  of  all  parties  inter- 
ested. Thenceforth  the  directors  of  the  corporation  were 
trustees,  charged  by  the  judgment  with  the  performance  of 
such  duties  as  were  essential  to  a  closing  of  the  affairs  of  the 
corporation  in  the  interests  of  the  creditors  and  stockholders, 
and  invested  by  the  judgment  with  all  the  powers  of  the  cor- 
poration necessary  therefor.  It  is  true  that  the  Bank  Com- 
mission Act  gave  the  bank  commissioners  certain  supervisory 
authority  over  them,  but  their  statiLS  as  trustees,  having  all 
the  powers  conferred  by  law  upon  directors  of  corporations 
so  far  as  such  powers  were  necessary  to  liquidation,  was  fixed 
by  the  judgment. 

As  such  trustees,  they  levied  the  assessment  in  suit,  axid  are 
proceeding  to  collect  the  same  by  action,  not  acting  under  any 
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authority  conferred  by  the  Bank  Gommission  Act,  but  as 
directors  of  the  corporation,  under  authority  conferred  by 
certain  provisions  of  the  Civil  Code  relative  to  corporations, 
which  provisions  have  not  been  amended  or  repealed  since  the 
levy.  If  the  right  to  levy  this  assessment  had  been  given  by 
the  act  that  has  been  repealed,  or  if  the  effect  of  the  repeal 
of  such  act  had  been  to  remove  the  directors  from  the  ofBce  of 
trustee,  a  case  would  be  presented  which  might  call  for  the 
application  of  the  authorities  cited  by  counsel  for  defendant. 
It  may  be  suggested  that  if  it  be  conceded  that  the  repealing 
aet  has  the  sweeping  effect  of  annulling  all  that  has  been  done 
tmder  the  act  repealed,  relative  to  plaintiff,  the  judgment  of 
the  superior  court  decreeing  it  insolvent  would  fall  with  the 
rest»  and  we  would  have  the  plaintiff  corporation  a  going  con- 
cern for  all  purposes,  with  all  the  powers  of  a  going  concern, 
including  the  power  to  levy  and  collect  this  assessment  to 
satisfy  the  claims  of  its  creditors,  notwithstanding  the  by-law 
relied  on. 

We  are  then  forced  to  the  conclusion  that  if  the  repeal  did 
not  affect  the  judgment  of  the  superior  court  the  power  of 
the  directors  to  collect  the  assessment  levied  under  the  pro- 
visions of  the  Civil  Code  was  not  impaired  by  such  repeal; 
and  if,  on  the  other  hand,  such  repeal  did  operate  to  vacate 
said  judgment  and  all  proceedings  had  under  the  act,  the 
corporation  continued  a  going  concern,  with  the  power  to  levy 
and  collect  the  assessment  in  suit. 

As  already  stated,  however,  we  are  satisfied  that  such  repeal 
did  not  affect  the  judgment  of  the  superior  court. 

This  disposes  of  all  the  points  made  by  defendant  on  this 
appeaL 

The  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Shaw,  J.,  concurred. 

BBATTT,  C.  J.,  concurring. — ^I  concur  in  the  judgment 
and  generally  in  the  opinion  of  the  court.  As  to  the  effect  of 
the  call  or  assessment  of  October  27, 1899,  if  a  cause  of  action 
had  accrued  to  the  corporation  by  reason  of  the  call  alone,  I 
think  the  statute  of  limitations  would  have  commenced  run- 
ning at  the  date  of  delinquency  fixed  by  the  resolution,  and 
if  it  had  once  commenced  running  I  do  not  think  the  subse- 
qomxt  rescission  of  the  call  would  have  extended  the  time  for 
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comxneneing  the  aetion.  But  it  requires  something  more  than 
a  mere  call  to  establish  a  right  of  action  under  the  statute. 
The  call  must  be  followed  by  a  resolution  to  proceed  by  action 
regularly  adopted  after  the  assessments  have  become  delin- 
quent. Until  the  adoption  of  such  a  resolution  no  stockholder 
can  be  sued.  This  was  the  point,  and  the  only  point  decided, 
in  Bank  of  National  City  v.  Johnston,  133  CaL  185,  as  will 
more  clearly  appear  from  the  Department  decision  reported 
in  60  Pac.  776,  where  the  facts  are  more  clearly  stated.  Until 
the  resolution  to  proceed  by  action  is  adopted  the  whole  mat- 
ter remains,  as  it  was  before,  in  the  discretion  of  the  trustees, 
and  they  may  either  rescind  the  first  call  and  afterwards 
adopt  another,  or  complete  their  right  of  action  under  the 
first  call  by  resolving  to  enforce  it  by  that  method. 

It  may  be  added  that  if  the  statute  had  been  set  in  motion 
at  the  date  of  the  first  call  in  October,  1899,  the  action  was 
not  barred  by  subdivision  1  of  section  338  of  the  Code  of  Civil 
Procedure,  and  it  is  by  no  means  clear  that  this  is  not  an 
aetion  upon  a  statutory  liability  within  the  meaning  of  that 
section. 

Besides  what  is  said  in  the  opinion  of  the  court  in  regard  to 
the  effect  of  the  repeal  of  the  Bank  Commission  Act,  I  am 
of  the  opiiiion  that  it  was  beyond  the  power  of  the  legislature 
by  the  repeal  of  that  act  to  destroy  the  only  remedy  available 
to  the  creditors  of  the  corporation  for  the  enforcement  of  their 
contract  rights. 

Henshaw,  J.,  concurred. 

Rehearing  denied. 
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[B.  F.  No.  2995.    Department  Two.~nJanQar7  9,  1905.] 

GRANT  SELPRIDQB,  Respondent,  v.  BLITZ  W.  PAXTON 
and  BESSIE  E.  PAXTON,  Defendants;  BLITZ  W. 
PAXTON,  AppeUant 

DnroKOi — Custody  ov  Child  Awarded  to  Hotheb — Neobssabt  Seb- 
▼lOES  to  Cbild — ^Diyoeced  Father  not  Liable. — Where,  by  the  de- 
cree of  divorce,  the  eustodj  of  an  infant  child  of  the  parties  was 
awarded  to  the  mother,  who  by  contract  with  the  father  agreed  to 
maintain  the  child  in  consideration  of  certain  payments,  the  father, 
who  has  not  contracted  for  necessary  sorgieal  services  rendered 
to  the  child,  is  not  liable  therefor  to  a  surgeon  who  knew 
of  the  decree  and  of  the  award  of  the  custody  of  the  child  to  the 
BM>tber. 

iDii — OOMSTBDCnON   OF   dVlL   CODB — ^LlABILITT  LIMITED  TO   CUSTODY  OF 

Chiu>.— Under  sections  196  and  207  of  the  Civil  Code  the  duty  of 
a  parent  to  support  a  child,  and  the  liability  of  the  parent  for 
necessaries  furnished  to  tne  child  by  a  third  person,  are  confined  to 
a  parent  entitled  to  the  custody  of  the  child  and  having  it  under 
his  charge,  and  no  such  liability  attaches  to  a  paren.  who  has  beea 
deprived  of  such  custody  and  charge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  W.  Oates,  for  Appellant 

Morrison  &  Cope,  for  Respondent 

McFARLAND,  J. — ^This  is  an  action  brought  against  the 
defendants  to  recover  for  medical  and  surgical  services  ren- 
dered to  Roma  W.  Pazton,  the  infant  daughter  of  the  said 
defendants.  The  case  was  tried  without  a  jury,  and  the  court 
made  findings  and  rendered  judgment  for  plaintiff.  From 
the  judgment  and  from  an  order  denying  a  motion  for  a  new 
trial  the  defendant  Blitz  W.  Paxton  appeals. 

The  facts  material  to  the  determination  of  the  case  are  in 
brief  these :  For  several  years  prior  to  the  seventeenth  day  of 
September,  1894,  defendants  were  married  to  each  other,  and 
during  that  time  the  said  Roma  W.  Paxton  was  bom  to  them 
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88  fhe  fruit  of  fhdr  marriage.  On  said  seyenteenih  day  of 
September,  1894,  the  defendanta  were  dnly  divorced  hy  a 
decree  of  conrt.  The  decree  gave  to  the  defendant  Bessie  the 
eare  and  custody  of  the  said  Soma,  proyiding,  however,  that 
the  defendant  Blitz  might  visit  the  child  upon  reasonable 
occasions.  But  the  decree  had  no  provision  as  to  the  main- 
tenance of  said  Soma,  and  had  no  other  provision  whatever. 
After  the  date  of  the  decree  the  defendants  lived  separately 
— ^Blitz  residing  in  Sonoma  County  and  Bessie  in  San  Fran- 
cisco. Boma  resided  with  her  mother  and  was  under  her  ens- 
tody  in  San  Francisco.  The  divorce  was  obtained  at  the  suit 
of  the  wife  on  the  ground  of  desertion.  Afterwards,  and 
about  March  19,  1900,  Soma,  still  a  minor,  became  severely 
ill,  and  at  the  request  of  the  mother,  Bessie,  plaintiff  com- 
menced attending  her  professionally,  and  continued  to  do  so 
imtil  some  time  in  the  following  June.  He  performed  on  her 
some  difiScult  surgical  operations.  His  services  were  necessary 
and  their  value  was  as  found  by  the  court.  The  first  surgical 
operation  was  performed  a  day  or  two  after  plaintiff  was  first 
called  to  attend  Boma,  and  on  March  22d  he  wrote  to  the 
defendant  Blitz  informing  him  of  Boma's  serious  illness  and 
of  the  operation;  and  he  received  a  reply  dated  March  30th, 
in  which  said  defendant  acknowledged  receipt  of  plaintiff's 
letter  and  said  that  he  would  be  obliged  if  plaintiff  would 
advise  him  of  any  change  in  the  patient's  condition.  Plaintiff 
at  the  time  he  rendered  the  services  knew  of  the  said  decree 
of  divorce,  and  that  Boma  then  was,  and  for  several  years 
theretofore  had  been,  living  with  and  in  the  custody  of  the 
mother  under  said  decree. 

The  foregoing  are  perhaps  the  only  facts  necessary  to  be 
considered,  but  the  following  facts  also  appear:  On  the  day 
of  the  divorce  the  defendants  Blitz  and  Bessie  entered  into  a 
written  contract,  which  in  brief  is  as  follows:  Beferenoe  is 
made  in  the  contract  to  the  pending  action  for  a  divorce,  and 
Bessie  agreed  to  take  upon  herself  the  maintenance  of  the  said 
Boma,  and  also  another  child  of  the  parties,  and  Blitz  agreed 
to  give  her  $5,620  in  money,  which  he  did  then  give  her,  and 
to  pay  the  premiums  on  and  make  certain  disposition  of  a 
certain  policy  of  insurance,  and  to  pay  her,  in  addition,  for 
the  support  of  the  children,  $13,200  in  installments  of  one 
hundred  dollars  each  month  until  the  whole  should  be  paid, 
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proyided  that  if  both  of  the  children  should  die  before  the 
whole  amount  was  paid,  then  the  payments  should  eeaae,  and 
he  gave  security  for  the  payment  of  said  mon^;  and  Bessie 
released  all  interest  in  all  other  property,  whether  communis 
or  separate  property  of  Blitz. 

It  is  apparent  that  the  evidence  does  not  show  any  eontraet, 
either  express  or  implied,  on  the  part  of  the  defendant  Bliti  to 
pay  for  the  said  services  rendered  Boma;  and  the  court  does 
not  find  any  such  contract.  The  finding  merely  is,  that  the 
appellant  was  notified  of  the  illness  of  Boma  and  did  not  ob- 
ject  to  respondent's  services.  The  case,  therefore,  seems  to 
present  the  naked  legal  question  whether  under  the  law  of 
this  state  a  third  person  can  recover  of  a  father  for  neces- 
saries furnished  his  infant  child  when  by  a  decree  of  court 
the  care,  custody,  and  control  of  the  child  has  been  taken 
away  from  him  and  given  to  the  mother,  who,  to  the  knowl- 
edge of  the  person  furnishing  the  services,  is  exercising  such 
custody  under  such  decree ;  and  our  opinion  is,  that  this  ques- 
tion must  be  answered  in  the  negative. 

As  to  what  the  rule  on  this  subject  is  under  the  general 
law,  and  without  reference  to  any  statutory  provision,  the 
decisions  in  other  jurisdictions  are  no  doubt  somewhat  at 
variance.  In  McKay  v.  McKay,  125  CaL  65,  Mr.  Justice  Har- 
rison, speaking  for  the  court,  says:  ''The  question  of  the 
father's  liabUity  for  the  care  and  support  of  his  children  after 
a  decree  of  divorce,  in  which  their  custody  has  been  awarded 
to  the  mother,  has  been  frequently  presented  in  actions 
brought  therefor  by  strangers,  or  by  the  mother,  and  courts 
have  almost  invariably  held  that  an  action  against  him  to 
enforce  such  liability  could  not  be  maintained^'  (citing  many 
eases).  This  would  be  determinative  of  the  question,  if  it 
were  not  that,  perhaps,  as  contended  by  respondent,  the  lan- 
guage above  quoted  was  not  necessary  to  the  decision  of  that 
case,  and  was  therefore  dictum.  But  the  rule  stated  in  that 
case  is  the  one  declared  by  the  statutory  law  of  the  state — 
which,  of  course,  must  govern.  The  law  as  to  the  liability  of 
a  parent  for  necessaries  furnished  the  child  comes  within  the 
declaration  of  section  4  of  the  Civil  Code  of  this  state,  that 
''The  code  establishes  the  law  of  this  state  respecting  the 
subjects  to  which  it  relates."  The  Civil  Code,  commencing 
with  section  198,  under  the  caption  of  "Parent  and  Child," 
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dearly  ** establishes  the  law''  respecting  the  rights,  duties, 
and  liabilities  which  arise  out  of  that  relation;  and  the  law 
touching  the  question  involved  in  the  case  at  bar  is  found  in 
sections  196  and  207.    These  sections  are  as  follows : — 

"196.  Obligations  of  parents  for  the  support  and  educatum 
of  their  children.  The  parent  entitled  to  the  custody  of  a 
child  must  give  him  support  and  education  suitable  to  his 
circumstances.  If  the  support  and  education  which  the  father 
of  a  legitimate  child  is  able  to  give  are  inadequate,  the  mother 
must  assist  him  to  the  extent  of  her  ability. '^ 

''207.  When  a  parent  is  liable  for  necessaries  supplied  to  a 
child.  If  a  parent  neglects  to  provide  articles  necessary  for 
his  child  who  is  under  his  charge,  according  to  his  circum- 
stances, a  third  person  may  in  good  faith  supply  such  neces- 
saries, and  recover  the  reasonable  value  thereof  from  the 
parent." 

By  these  sections  the  duty  to  support  a  child,  and  the  lia- 
bility to  the  third  person  for  necessaries  furnished  it,  are 
clearly  confined  to  a  parent  "entitled  to  the  custody"  of 
the  child,  and  having  it  "under  his  charge";  and  no  such 
liability  attaches  to  a  parent  who  has  been  deprived  of  such 
custody  and  charge.  In  the  opinion  delivered  by  the  learned 
judge  of  the  court  below — for  whose  judgment  we  have  the 
highest  respect — ^much  weight  is  given  to  the  consideration  of 
the  injustice  which  might  follow  if  a  father  could  escape  lia- 
bility to  support  his  children  on  account  of  a  decree  of  divorce 
founded  on  his  misconduct;  and  counsel  for  respondent  also 
urge  that  consideration.  But  strong  views  have  been  ex- 
pressed the  other  way — ^to  the  point  that  a  father  deprived  of 
the  custody,  control,  and  services  of  his  child  is  not  justly 
liable  to  third  persons  who  choose  to  furnish  it  supplies.  In 
Ex  parte  MiUer,  109  Cal.  648,  Justice  Temple,  in  a  concurring 
opinion,  says:  "When  a  parent  is  deprived  of  the  custody  of 
his  child,  and,  therefore,  of  the  right  to  its  services  and  earn- 
ings by  a  summary  proceeding,  he  is  no  longer  liable  for  its 
support  and  education.  This  is  true  as  a  general  proposition 
of  law,  and  it  is  recognized  by  our  code.  Section  196  of  the 
Civil  Code  provides  that  a  parent  entitled  to  the  custody  of  a 
child  must  give  him  support  and  education  suitable  to  his  cir- 
cumstances, plainly  implying  that  the  parent  does  not  owe 
that  duty  to  a  child  when  he  is  not  'entitled  to  its  custody.'  " 
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And  he  farther  refers  to  section  207  as  providing  that  when  a 
parent  neglects  to  provide  the  necessaries  for  a  child  ''who  is 
nnder  his  charge/'  then  third  persons  may  do  so,  and  recover 
the  value;  and  he  farther  says  that  in  no  instances  except 
those  specially  provided  for  in  the  code  ''has  the  court  power 
to  deprive  the  parent  of  his  authority  and  yet  hold  him  liable 
for  the  maintenance  of  his  child. "  Whatever  may  be  thought 
as  to  how  the  law  should  be  on  this  subject,  we  must  take  it  to 
be  as  it  is  written  in  the  code.  It  must  be  presumed  that  the 
lawmakers  looked  at  the  question  from  all  sides — considering 
the  interest  of  the  ehild  as  well  as  the  proper  liability  of  the 
parent — ^and  concluded  to  enact  the  law  as  it  stands.  Of 
coarse,  the  court  when  rendering  a  judgment  of  divorce  may 
provide  for,  and  generally  does  provides  for,  the  maintenance 
of  the  children  of  the  parties;  and  it  may  afterwards  so  pro- 
vide when  it  appears  necessary.  We  cannot  know  why  there 
was  no  such  provision  in  the  decree  involved  here;  probably 
it  was  because  the  court  knew  of  the  said  contract  between  the 
parties,  and  thought  that  it  afforded  sufficient  guaranty  for 
the  maintenance  of  the  children. 

Under  the  foregoing  views  it  is  not  necessary  to  consider  the 
ther  incidental  questions  discussed  by  counsel. 

The  judgment  and  order  appealed  from  aro  reversed. 

Lorigan,  J^  and  Haiahaw,  J.,  ooncantadi. 


[Crim.  No.  1147.  In  Bank.— Jannaiy  10,  1905.] 

THE  PEOPLE,  Respondent,  v.  ALEX.  J.  THOMSON,  Ap- 
pellant. 

CknoNAL  Law— MuiDEfr— SELV-DBPnrsK— AonNO  upon  AppKASAiroiB— 

iHSTEUOnONS  —  EBBOB  —  INCOBBXOT     PbOYISO  —  CiSCUHSPBOnOM — 

BomxaN  Quabbbl — ^MANSLAueHTiB. — ^Upon  a  proseention  for  mur- 
der, where  self -defense  ?rafl  relied  upon,  and  the  evidence  was  such 
that  the  ehtim  of  self-defense  arising  out  of  a  sudden  quarrel  rested 
largelj  upon  the  right  of  the  defendant  to  aet  upon  appearances, 
he  was  entitled  to  elear  and  unequiyoeal  instructions  upon  that  sub- 
jeet.  It  was  prejudicial  error  to  refuse  a  requested  instruction 
wfaMi,  with  an  immaterial  omission,  was  a  correct  exposition  of  the 
law  upon  the   subject  of  appearances,   and   in   its   place   to   give 
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pnetieally  the  same  instrnetioiiy  wiih  the  incorreet  proyiao,  that 
''the  kilfing  must  have  been  done  with  doe  eantion  and  efarenm- 
speetion,  and  not  in  a  sadden  quarrel  or  heat  of  passion,''  else  "the 
defendant  is  gniltj  of  manslaughter.'' 
&>« — ^BiOHT  OF  KiLUNQ  IH  Sei^Pkfxnsz. — If  the  appearances  are  such 
as  to  justify  a  killing  in  self-defense,  the  defendant  is  not  required 
to  ezereise  anj  due  oare  or  eireumspeetion  in  the  killing;  and  the 
killing  in  self-defense  may  be  Justified,  notwithstanding  it  was  done 
in  a  sudden  quarrel,  whether  the  quarrel  maj  arise  out  of  an  assault 
or  consist  of  a  mere  altereatioi:  of  words. 

Id* — GXNDtAL     iNSTBUOnON     AS     TO     DiSTBTmT     OF     ''WiTRBSBIS" — 

DisTBUBT  OF  "Dtino  Dsoujution  "— Ebboneous  Bkfusal  of 
Bpbgial  Bbquist. — A  general  instruetion  at  the  request  of  the 
proseention  as  to  the  distrust  of  anj  "witness"  whose  testimony 
has  been  admitted,  if  the  jury  believed  him  willfully  false  in  one 
part  of  his  testimony,  would  not  be  construed  by  the  jury  to  in- 
clude a  ''dying  declaration"  of  the  deceased,  who  was  not  a  "wit- 
ness" on  the  trial.  But  the  jury  are  entitled  to  distrust  sudb 
declaration,  on  the  same  principle  upon  which  a  witness  would  be 
distrusted,  and  it  was  error  to  refuse  a  special  instruction  requested 
by  the  defendant  that  if  th^  believed  that  the  deceased  was  will- 
fully fftlse  in  one  part  of  his  declaration  he  shoold  be  distrusted  in 
other  parts,  and  that  under  such  circumstances  they  would  be  en- 
titled to  disregard  and  cast  aside  the  entire  declaration. 

lb. — ^iNSTBucnoN  AS  to  Dying  Declabation — Invasion  of  Pbovincb  of 
JUBY. — ^An  instruction  declaring  that  the  dying  declaration  of  the 
deceased  has  been  received  by  the  court  as  testimony,  and  is  to  be 
considered  by  the  jury  as  testimony  in  the  casC;  invades  the  province 
of  the  jury,  who  have  the  right,  notwithstanding  the  preliminary 
proof,  to  reject  the  declaration  if  th^  believe  it  was  not  made 
under  the  sense  of  impending  death. 

Id. — ^Instbuotionb  Pbopbbly  Befused. — Argumentative  instructioBS  and 
instructions  fairly  covered  by  the  charge  of  the  court  and  an  in- 
struction assuming  a  controverted  fact  were  properly  refused. 

Id. — ^Evidbnce — ^Admissions  by  Dbcoeasbd  Pbiob  to  Affbay. — ^The 
court  did  not  err  in  excluding  immaterial  evidence  offered  to  show 
admissions  made  by  deceased  prior  to  the  affray,  isonceming  the 
terms  of  an  agreement  between  the  deceased  and  the  defendant, 
about  which  a  dispute  arose  between  them.  Such  evidence  was 
not  admissible  to  contradict  declarations  of  the  deceased  which  were 
ruled  out. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County  and  from  an  order  denjring  a  new  trial  W.  B.  Wal- 
laoe.  Judge. 

Bie  facts  are  stated  in  the  opinion  of  the  court. 
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H.  0.  Lillie,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  J.  C.  Daly,  Deputy  Attor 
ney-Oeneral,  and  Danid  McFadzean,  District  Attorney,  for 
Respondent. 

ANGELLOTTI,  J.— The  defendant  was  convicted  of  the 
crime  of  murder  of  the  second  degree,  and  adjudged  to  suffer 
imprisonment  for  eighteen  years.  He  appeals  from  such 
judgment  and  from  an  order  denying  his  motion  for  a  new 
trial. 

L  The  killing  of  the  deceased  by  the  defendant  was  ad- 
mitted, but  it  was  claimed  by  the  defendant  that  such  killing 
was  done  in  necessary  self-defense.  The  trouble  between  the 
pi^es  grew  out  of  a  difference  as  to  the  price  agreed  to  be 
paid  by  the  deeeased  to  defendant  for  the  hire  of  two  mules. 
On  the  day  of  the  mortal  affray  the  deceased  delivered  the 
mules  at  defendant's  residence,  and  was  about  leaving,  when 
an  altercation  commenced  as  to  the  amount  of  money  due 
defendant  from  the  deceased  for  the  hire  thereof.  There  was 
a  quarrel,  the  evidence  tending  to  show  the  use  of  vigorous 
and  profane  language  by  the  parties,  and  the  quarrel  culmi- 
nated in  the  shooting  of  deceased  by  defendant.  So  far  as 
appears,  the  deceased  was  not  armed  Defendant's  claim  was 
that  deceased,  who  was  some  twelve  or  fifteen  feet  from  him 
at  the  time  of  the  shooting,  used  such  language  and  made 
such  motions  as  to  indicate  that  he  was  about  to  draw  and 
fire  a  pistol,  and  that  he  believed  and  was  reasonably  justified 
in  believing  that  he  was  in  immediate  danger  of  death,  or 
great  bodily  harm,  at  the  hands  of  deceased,  and  that  it  was 
necessary  for  him  to  shoot  deceased  to  save  himself  therefrom. 

The  defendant  was  a  cripple,  having  a  cork  leg.  There  was 
much  evidence  tending  to  show  that  the  reputation  of  de- 
ceased for  peaee  and  quiet  was  bad,  and  that  this  was  known 
to  defendant.  In  fact,  the  prosecution  made  no  attempt  to 
rebut  the  evidence  introduced  by  defendant  upon  this  i)oint. 
It  was  further  shown  that  the  deceased  generally  carried  a 
pistol,  and  that  this  was  known  to  defendant.  There  was 
also  testimony  to  the  effect  that  shortly  before  this  time,  the 
deeeased,  in  conversation  with  defendant,  pointed  to  a  man 
with  whom  he  had  previously  quarreled,  and  said,  "I  hone- 
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whipped  him  once;  the  next  man  I  have  any  words  with  I 
am  going  to  fix  him/'  and  that  at  the  time  of  the  shooting^ 
when  he  made  a  motion  indicating  that  he  was  abont  to  draw 
a  weapon,  he  said  to  defendant,  **Tou  are  in  for  it/*  or  "We 
are  in  for  it." 

There  being  no  evidence  to  clearly  show  that  the  deceased 
was  actually  armed  at  the  moment  of  the  difficulty,  and  con- 
sequently that  there  was  actual  danger  to  defendant  at  the 
hands  of  deceased,  the  defendant's  claim  of  killing  in  self- 
defense  rested  largely,  if  not  entirely,  upon  his  right  to  act 
upon  appearances.  The  evidence  was  of  such  a  nature  as  to 
entitle  defendant  to  clear  and  unequivocal  instructions  upon 
this  subject.  Under  these  circumstances,  the  defendant  re- 
quested the  following  instruction,  viz.:  "The  defendant  was 
entitled  to  act  upon  appearances,  and  if  the  language  and 
conduct  of  the  deceased  was  such  as  to  induce  in  the  mind  of 
a  reasonable  man,  under  all  the  circumstances  then  existing 
and  viewed  from  the  standpoint  of  the  defendant,  that  death 
or  great  bodily  harm  was  about  to  be  inflicted  by  deceased 
upon  the  defendant,  it  does  not  matter  if  such  danger  was 
real,  or  was  only  apparent;  and  if  defendant  acted  in  self- 
defense  from  real  and  honest  convictions  as  to  the  character 
of  the  danger,  induced  by  the  existence  of  reasonable  circum- 
stances, he  should  be  acquitted,  even  though  he  was  mistaken 
as  to  the  extent  of  the  danger." 

This  requested  instruction,  except  for  the  omission  of  the 
words  "or  fear"  or  "a  belief"  before  the  words  "that  death 
or  great  bodily  harm,"  which  omission  is  immaterial,  was 
a  correct  exposition  of  the  law  upon  the  subject  of  appear- 
ances. The  court  refused  to  give  it  as  requested,  and  in  its 
place  gave  practically  the  same  instruction,  with  this  proviso, 
viz.:  "But  the  killing  must  have  been  done  with  due  caution 
and  circumspection,  and  not  in  a  sudden  quarrel  or  heat  of 
passion.  For  if  the  killing,  under  such  circumstances,  was 
done  without  due  caution  and  circumspection,  or  was  done  in 
a  sudden  quarrel  or  heat  of  passion,  then  the  defendant  is 
guilty  of  manslaughter."  We  cannot  understand  the  object 
of  tins  addition  to  the  requested  instruction,  and  it  certainly 
does  not  correctly  state  the  law  relative  to  appearances  that 
will  justify  a  homicide.  The  effect  thereof  was  not  only  that 
the  requested  instruction  was  rendered  ineffectual,  but  the 
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jarj  were  plainly  and  nneqniyocally  told  that  the  defendant 
was  entitled  to  act  upon  appearances,  and  could  be  acquitted 
upon  the  ground  of  self-defense  where  there  was,  in  fact,  no 
aetnal  danger,  only  in  the  event  that  the  killiTig  was  *^done 
with  due  caution  and  circumspection  and  not  in  a  sudden 
quarrel  or  heat  of  passion/^ 

Whatever  may  be  meant  by  saying  that  a  man  must  kill 
another  in  self-defense  "with  due  caution  and  circumspec- 
tion,'' there  is  no  such  limitation  upon  the  right  of  self- 
defense.  If  the  appearances  are  such  as  to  justify  a  reason- 
able man  in  believing  that  it  is  necessary  to  instantly  kill 
another  in  order  to  save  himself  from  death  or  great  bodily 
injury,  and  he  does  so  believe,  he  is  not  required  to  exercise 
any  "due  care"  or  "circumspection"  as  to  the  manner  of 
killing.  The  words  "due  caution  and  circumspection"  were 
undoubtedly  taken  from  our  code  definition  of  involuntary 
manslaught^,  which  was  not,  under  the  evidence,  an  element 
in  the  ease.  Under  section  192  of  the  Penal  Code,  where  a 
lawful  aet  which  might  produce  death  is  done  without  due 
caution  and  circumspection,  and  the  death  of  another  is 
caused  thereby,  involuntary  manslaughter  is  committed.  Used 
in  connection  with  and  as  a  limitation  upon  the  right  of  one 
acting  upon  appearances  to  kill  in  self-defense,  the  phrase 
in  question  introduced  an  element  not  recognized  by  the  law 
upon  that  subject. 

Nor  is  it  true  that  a  man  may  not  in  a  sudden  quarrel  be 
justified  in  killing  another  in  self-defense.  It  is  obvious  that 
where  a  sudden  quarrel  has  eoiomeneed,  and  is  in  progress 
between  the  parties,  one  of  the  parties  may  assail  the  other 
under  such  circumstances  as  to  make  it  absolutely  necessary 
for  the  other  to  kill  in  self-defense,  or,  being  the  aggressor, 
may  so  conduct  himself  as  to  justify  the  other  as  a  reasonable 
man  in  believing  that  it  is  necessary  to  so  do  in  order  to  save 
himself  from  death  or  great  bodily  injury.  In  either  event, 
the  mere  fact  that  the  parties  are  engaged  in  a  sudden  quarrel, 
which  may  be  a  mere  altercation  of  words,  cannot  deprive  one 
of  the  right  to  defend  himself  against  the  real  or  apparent 
assailant.  In  the  case  at  bar,  the  parties  were  admittedly 
engaged  in  such  a  sudden  quarrel,  and  the  effect  of  this  in- 
struction was,  that  the  jury  were  told  that  the  rule  as  to  the 
right  of  one  to  act  upon  appearances  was  not  applicable  to  the 
CXLV.  Cal.— 16. 
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caae^  or,  in  other  words,  fhat  the  defendant  here  was  not  justi- 
fied in  aeting  upon  appearances. 

The  action  of  the  coort  in  the  matter  of  this  instruction 
constituted  error,  which  we  cannot  say  was  without  substan- 
tial prejudice  to  defendant's  cause.  The  effect  thereof  was 
not  obviated  by  the  general  abstract  instruction  given  by  the 
court  upon  the  subject  of  self-defense. 

2.  The  shooting  was  done  on  the  thirtieth  day  of  December, 
19Q2,  and  tiie  deceased  died  on  February  8, 1903.  On  Febru 
ary,  6, 1908,  he  made  what  was  claimed  to  be  a  dying  declara- 
tion, and  this  was  admitted  in  evidence  as  a  dying  declaration. 

It  is  not  claimed  that  the  preliminary  evidence  as  to  the 
circumstances  under  which  the  statement  was  made  was  not 
sufficient  to  warrant  the  court  in  admitting  the  same  in  evi- 
dence, but  it  is  daimed  that  the  trial  court  erred  in  giving  a 
certain  instruction  in  regard  thereto  and  in  refusing  to  give 
others. 

This  dying  declaration  was  most  important  to  the  proseea- 
tion.  All  the  eye  witnesses  of  the  affray  were  members  of  the 
family  of  defendant,  and  their  testimony  tended  to  corrob- 
orate his  statement  It  was  upon  the  dying  declaration  and 
the  location  of  the  fatal  wound  that  the  prosecution  was  com- 
pelled to  principally  rely. 

The  court  (at  the  request  of  the  prosecution,  according  to 
the  record)  instructed  the  jury  that  if  they  believed  that  '^axiy 
witness"  whose  testimony  had  been  admitted  was  false  in  one 
part  of  his  testimony,  then  such  witness  should  be  distrusted 
in  the  other  parts  of  his  testimony,  and  that  under  such  cir- 
eumstances  th^  might  reject  and  disregard  his  entire  testi- 
mony. 

It  further  instructed  as  follows:  **The  dying  declaration 
of  the  deceased,  T.  B.  Slaughter,  has  been  received  by  the 
court  as  testimony  and  is  to  be  considered  by  you  as  testimony 
in  this  case.  Dying  declarations  are  recdved  by  courts  as 
evidence  from  necessity.  There  is  no  authority  in  law  for 
administering  an  oath  to  the  person  making  such  declaration. 
The  sense  of  impending  death  dispenses  with  the  necessity  for 
an  oath."  This  was  the  only  instruction  given  regarding  the 
dying  declaration. 

The  eourt  refused  to  instruct  the  jury  that  if  they  believed 
that  the  deceased  was  willfully  false  in  one  part  of  his  dedara- 
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tion,  then  he  should  be  distrusted  in  other  parts,  and  that 
onder  sueh  circumstances  they  would  be  entitled  to  disregard 
and  east  aside  the  entire  declaration. 

We  are  of  the  opinion  that  the  instructions  givoi  are  sus- 
ceptible of  the  construction  that  a  dying  declaration  stands 
upon  a  higher  plane  than  that  occupied  by  the  testimony  of 
the  ordinary  witness,  and  that  the  testimony  of  a  mere  witness 
may  be  distrusted  and  disregarded  where  a  dying  declaration 
may  not  be  so  rejected.  A  person  who  has  made  a  dying 
declaration  which  is  admitted  on  a  trial  is  not  a  ^'witness" 
on  the  trial,  either  within  the  definition  of  our  code  (Code  Civ. 
Proe.,  sec.  1878}  or  within  the  common  acceptation  of  the 
word  '* witness"  and  the  jury  might  well  have  understood 
that  the  instruction  as  to  their  right  to  reject  and  disr^ard 
the  testimony  of  ''any  witness"  referred  soldy  to  those 
whose  testimony  had  been  received  under  oath  on  the  triaL 
Particularly  was  this  so  when  the  separate  and  distinct  in- 
struction was  given  as  to  the  dying  declaration. 

It  is  of  course  settled  law  that  the  credibility  or  degree  of 
weight  which  shall  be  given  to  a  dying  declaration  is  solely 
a  question  for  the  jury,  that  they  may  apply  the  same  tests 
and  principles  in  determining  its  truth  that  they  apply  in  the 
consideration  of  the  evidence  of  the  witnesses,  and  that  if 
they  believe  from  the  evidence  that  the  person  making  the 
declaration  was  willfully  false  in  a  material  part  thereof, 
they  may  reject  and  disregard  his  entire  declaration.  We  are 
of  the  opinion  that  the  court  should  have  made  this  clear  by 
the  instructions.  Having  given  an  instruction  as  to  the  con- 
ditions upon  which  the  jury  might  reject  and  disregard  the 
testimony  of  other  witnesses,  it  should,  when  requested  by 
defendant,  have  done  at  least  as  much  as  to  the  dying  declara- 
tion, and  given  the  twenty-fifth  requested  instruction. 

We  are  of  the  opinion,  too,  that  the  one  instruction  given 
upon  the  subject  of  the  dying  declaration  to  some  extent  in- 
vaded the  province  of  the  jury.  It  was  practically  declared 
thereby  that  the  declaration  admitted  was  a  duing  deckura- 
tioni — i.  •.,  that  it  was  made  by  deceased  under  a  sense  of  im- 
pending death,  and  that  the  jury  must  accept  it  as  having 
been  so  made. 

It  is  of  course  for  the  court  to  determine,  upon  preliminary 
proof  addressed  to  it,  as  to  whether  a  declaration  made  by  a 
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deceased  was  so  made  under  a  sense  of  impending  death,  as 
to  be  competent  evidence,  this  duty  of  the  court  being  jdaeed, 
according  to  Ifr.  Oreenleaf,  ''on  the  same  ground  with  the 
preliminary  proof  of  documents  and  of  the  competency  of 
witnesses"  (Oreenleaf  on  Evidence,  see.  161),  but  the  de- 
termination by  the  court  that  it  was  so  made  cannot  in  the 
slightest  degree  impair  the  power  of  the  juiy  to  determine  as 
to  its  credibility.  As  Greenleaf  says  in  the  section  already 
cited.  ''But  after  the  evidence  is  admitted,  its  credibility 
is  entirely  within  the  province  of  the  jury,  who  of  course,  are 
at  liberty  to  weigh  all  the  circumstances  under  which  the 
declarations  were  made,  indyding  those  already  proved  io  the 
judge,  and  to  give  the  testimony  only  such  credit  as,  upon  tht 
whole,  they  may  think  it  deserves." 

Whether  the  declaration  was  in  fact  made  under  a  sense 
of  impending  death,  is  a  question  that  most  materially  affects 
the  question  as  to  its  credibility,  and  the  determination  of  the 
court  thereon  is  not  conclusive  upon  the  jury.  Th^  have  the 
right,  in  considering  whether  they  shall  accept  the  declaration 
IS  a  correct  statement,  to  determine  for  themselves  whether 
(he  declarant  was  in  extremis,  and  fully  convinced  of  that 
fact  when  making  the  declaration,  and  are  at  liberty  to  dis- 
regard it  if  not  satisfied  that  it  was  made  under  a  sense  of 
impending  death. 

This  appears  to  be  settled  by  the  great  weight  of  authority. 
This  court,  speaking  through  the  chief  justice,  said  in  People 
T.  Amaya,  134  Gal.  S31,  that  an  instruction  to  the  effeet  that 
although  it  was  the  province  of  the  court  to  determine  in  the 
first  instance  the  admissibility  of  the  dying  declaration,  the 
jury  were  not  bound  by  the  fact  of  its  admission  to  conclude 
that  it  was  made  in  view  of  impending  death,  etc.,  but  that 
it  was  for  them  to  determine  whether  it  was  so  made^  and 
whether  it  had  been  correctly  reported,  was  correct 

In  State  v.  Reed,  53*  Kan.  767,^  it  was  hdd  that  an  instruc- 
tion to  the  effect  that  such  a  declaration  was  made  under  a 
sense  of  impending  death,  excluded  from  the  jury,  in  passing 
on  the  credibility  of  the  declaration,  the  question  as  to  whether 
it  was  so  made,  and  was  erroneous,  it  being  declared  that  in 
passing  on  the  credibility  of  the  statement  they  were  entitled 
^  consider  whether  as  a  matter  of  fact  deceased  had  Inst  all 

I  4S  Am.  St.  Bep^  322. 
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hope  of  leeoveiy  at  the  time  he  made  the  same.  (See,  also, 
State  T.  PkiUif^,  118  Iowa,  660,  and  cases  there  cited;  Mo- 
Clain  on  Criminal  Law,  sees.  430,  431;  Starkey  ▼.  People, 
17  HI.  17;  North  T.  People,  139  111.  81, 102;  State  v.  Banieter, 
35  S.  C.  290,  296;  Walker  ▼.  State,  37  Tex.  366,  386;  Com- 
monwealth Y.  Brewer,  164  Mass.  577;  State  t.  Swift,  57  Conn. 
496;  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed,  pp.  385,  886.) 

Inasmuch  as  the  declaration  of  the  deceased  is  competent 
evidence  only  when  made  under  the  sense  of  impending  death, 
and  because  it  was  so  made,  it  would  seem  to  logically  follow 
that  the  jury  should  give  it  no  consideration  whatever,  unless 
they  are  satisfied  that  it  was  made  by  the  deceased  under  such 
sense  of  impending  death.  It  is  a  rule  of  evidence  that  such 
a  declaration  can  be  considered  only  in  that  event,  and  while 
the  court  must  of  necessity  preliminarily  determine  the  ques- 
tion of  fact  essential  to  the  admission  of  the  declaration  in 
evidence,  the  rule  of  evidence  still  remains  for  the  guidance 
of  the  jury,  and  as  the  jury  must  exercise  their  power  of  judg- 
ing of  the  effect  of  the  evidence  in  subordination  to  the  rules 
of  evidence,  it  would  seem  to  be  proper  to  inform  the  jury  of 
iuch  rule  and  of  their  duties  in  regard  thereto.  The  doctrine 
in  such  matters  is  stated  in  Commonwealth  v.  Brewer,  164 
Mass.  577,  as  follows:  ''When  the  admissibility  of  evidence 
depends  upon  a  collateral  fact,  the  regular  course  is  for  the 
judge  to  pass  upon  the  fact  in  the  first  instance,  and  then,  if 
he  admits  the  evidence,  to  instruct  the  jury  to  exclude  it  if 
they  should  be  of  different  opinion  on  the  preliminary 
matter."  (See,  also,  Jones  v.  State,  71  Ind.  66.)  The  case  is 
analogous  to  that  where  it  is  sought  to  introduce  a  confession 
of  a  defendant  in  evidence,  and  the  court  is  called  upon  to 
preliminarily  pass  upon  the  question  of  fact  as  to  whether 
the  eonfession  was  freely  and  voluntarily  made.  (State  v. 
Banister,  35  S.  C.  290.)  In  such  a  ease,  it  is  for  the  jury  to 
oltimatdy  determine  whether  it  was  so  made,  and  therefore 
mtitled  to  consideration.  (People  t.  OUveria,  127  Cal.  876, 
881.) 

Upon  a  retrial  proper  instructions  along  the  lines  discussed 
will  doubtless  be  given.  Many  of  the  instructions  requested 
upon  this  branch  of  the  case  were  objectionable,  some  of  them 
being  purely  argumentative,  and  were  properly  refused. 

S.  Except  upon  the  question  as  to  the  right  of  the  defendant 
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to  act  npon  appearances,  which  has  already  been  noticed,  the 
instructions  upon  the  law  of  self-defense  fairiy  eovered  the 
ease,  and  included  substantially  all  such  portion  of  defend- 
ant's  requested  instructions  upon  the  subject  as  he  was  en- 
titled to.  Defendant's  requested  instructions  as  to  the  object 
of  the  evidenoe  offered  to  show  the  bad  reputation  of  the  de- 
ceased for  peace  and  quiet  were  objectionable,  in  asmiTning 
that  defendant  believed  that  it  was  necessary  to  kill  in  self- 
defense.  Doubtiess  if  proper  instructions  upon  this  subject 
are  asked  they  will  be  given. 

4.  In  all  other  respects  defendant's  requested  instructi<»iSy 
BO  far  as  proper,  were  fairly  covered  by  the  charge  of  the 
court 

5.  We  are  of  the  opinion  that  the  court  did  not  err  in 
excluding  the  evidence  offered  to  show  certain  admissions 
made  by  deceased  prior  to  the  affray,  concerning  the  terms  of 
the  agreement  between  himself  and  defendant  as  to  the  mules. 
There  was  nothing  therein  tending  in  the  slightest  degree  to 
show  the  mental  attitude  of  the  parties  toward  each  other 
at  the  time  of  the  affray — ^nothing  at  all  material  to  the  ques- 
tion as  to  who  was  the  aggressor  therein.  People  v.  Hecker, 
109  Cal.  451,  is  clearly  inapplicable. 

The  argument  that  the  evidence  tended  to  contradict  certain 
matters  improperly  contained  in  the  alleged  dying  declaration 
of  deceased  is  overcome  by  the  fact  that  the  court  ruled  such 
matters  out  in  admitting  the  declaration,  and  that  the  same 
were  finally  read  in  evidence  only  because  the  defendant  in- 
sisted thereon.  We  are  unable  to  perceive  that  the  district 
attorney  was  guilty  of  any  misconduct  in  argument  that 
could  have  prejudicially  affected  defendant's  cause. 

This  disposes  of  all  the  points  discussed  in  the  briefs. 

For  the  reasons  given  the  judgment  and  order  are  reversed 
and  the  cause  remanded  for  further  proceedings. 

Shaw,  J.,  McFariand,  J^  Van  Dyke,  J.,  Henshaw,  J.,  and 
Lorigan,  J.,  concurred. 
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[Glim.  No.  1184.    BepurtmeBt  One.— Janoarj  11,  1906.] 

THE  PEOPLE,  Beepondent,  t.  CHABLES  CLABE,  Ap- 

pdlant 

CmaOMAL      lAW—lNBT»UCnOKB---CnCUli8TijriUL       BVIDBNGI— DlBlOV 

Bynoirab— Wb«re  there  was  direei  erridenee  that  the  defendant 
eomndtted  the  crime  charged,  the  court  properly  refused  a  requested 
instmetioB  aanuniiig  that  the  case  was  one  of  eireumatantial  «?i- 


13, — Htpothxsis  or  Innooxnob — ^Bkasonabls  Doubt. — The  jurj  were 
properlj  instmeted  that  in  considering  the  evidence,  if  they  could 
leasonablj  aeeonnt  for  aaj  tmet  in  the  case  upon  a  theory  or 
hypothesis  which  will  admit  of  defendant's  innocence,  it  was  their 
dnty  to  do  so,  and  if  they  have  a  reasonable  donbt  of  his  gnilty 
they  should  acquit  the  defendant  The  court  properly  refused  aa 
instruction  that  the  jury  might  reject  any  theory  or  supposition  on 
which  the  evidence  might  point  to  defendant's  guilt,  "even  though 
soch  theory  may  be  more  reasonable  and  much  more  probable  than 
the  one  wldeh  admits  of  his  innocence.'' 

iBiT-OBAND  Lakcent— Joint  Chabos — Instbuction  Pbopeblt  Bbfusxd. 
— ^Where  defendant  and  another  were  jointly  charged  with  grand 
lareenyi  and  the  evidence  tended  to  show  that  the  larceny  was  the 
result  of  their  joint  efforts,  it  was  proper  to  refuse  a  requested 
instmction  to  the  effect  that  unless  the  jury  were  satisfied  b^ond  a 
reasonable  doubt  that  the  defendant,  and  not  some  one  else,  took 
and  carried  away  the  money  from  the  person  of  the  prosecuting 
witness,  as  alleged  in  the  information,  they  could  not  find  the 
defendant  guilty.    Such  instruction  would  mislead  the  jury. 

lo^ — ^iNBTBuonoN  AS  TO  AoQUiTTAi/— Pbabb  ov  Evidencb.— A  requested 
instmetioB  stating  in  effect  that  a  verdict  of  acquittal  should  be 
rendered  on  a  certain  phase  of  the  evidence,  regardless  of  whatever 
else  might  be  developed  in  the  case,  was  properly  refused. 

Id. — Qband  Labobnt  Ikgludbd  in  Bobbbbt — ^Distinction — ^Bbtusal  or 
BiQUXST  NOT  Pbxjudicial. — Bobbery  includes  grand  larceny,  and, 
tinder  a  charge  of  grand  larceny,  the  defendant  could  not  be  ao^ 
quitted  though  the  evidence  shows  robbery;  and  he  oould  not  be 
prejudiced  by  the  refusal  of  a  requested  instruction  distinguishing 
between  grand  larceny  and  robbery. 

In. — Fbtkf  liABCKNT — OMISSION  OV  FoBK  OV  YxBDiOT^ — ^Tho  defendant 
cannot  complain  of  the  omission  to  give  the  jury  a  form  of  verdict 
permitting  them  to  find  him  guilty  of  petit  liurceny  where  he  did 
not  request  an  instruction  that  he  might  be  so  convicted,  and  where 
it  appears  that  he  was  guilty  of  grand  larceny  from  the  person  if 
he  was  guilty  of  anything.  The  natural  presumption  is,  that  the 
jury,   unless  satisfied   beyond  a  reasonable   doubt  of   the  offense 
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of  gnad  luetsBjf  would  perform  fheir  datj  and  aeqidt  Um  alto- 


APPEAL  from  a  jadgment  of  the  Superior  Court  of  Los 
Angeles  Comity  and  from  an  order  denying  a  new  triaL  B. 
N.  Smithy  Judge. 

The  facts  are  stated  in  the  opinion. 

Emmet  H.  Wilson,  for  Appellant 

U.  S.  Webb,  Attom^-Qeneral,  and  J.  C.  Daly,  D^uty  At- 
torney-General, for  Bespondent 

GRAY,  C. — ^Defendant  was  convicted  of  grand  larceny,  and 
appeals  from  the  judgment  and  from  an  order  denying  him  a 
new  trial 

1.  He  complains  of  the  refusal  of  the  court  to  giye  one  of 
his  requested  instructions,  commencing  as  follows:  ''In  order 
to  convict  the  defendant  on  circumstantial  evidence  it  is 
necessary,"  etc  This  instruction  assumes  that  a  conviction, 
if  had,  must  necessarily  be  based  on  circumstantial  evidoice. 
At  the  same  time  appellant  concedes  in  his  brief  that  there 
was  direct  evidence  that  defendant  committed  the  crime 
charged,  in  the  testimony  of  the  complaining  witness,  Caler. 
Therefore,  this  cannot  properly  be  called  a  case  of  circum- 
stantial evidence,  and  the  court  rightly  refused  an  instruo- 
tion  assuming  that  it  was  such  a  case.  (People  v.  Lonnen, 
139  CaL  634;  People  v.  Bums,  121  Cal.  529.) 

2.  That  part  of  requested  instruction  No.  4,  which  was  to 
the  effect  that  the  jury  might  reject  any  theory  or  supposi- 
tion on  which  the  evidence  might  point  to  defendant's  guilt» 
^'even  though  such  theory  may  be  reasonable  and  much  more 
probable  than  the  one  which  admits  of  his  innocence,"  was 
properly  refused  and  stricken  out  The  instruction  on  that 
subject  given  to  the  jury  reads  as  follows:  ''In  considering 
the  evidence  if  you  can  reasonably  account  for  any  fact  in 
this  case  upon  a  theory  or  h3rpothesis  which  will  admit  of  the 
defendant's  innocence,  it  is  your  duty  under  the  law  to  do  so, 
and  if  you  have  a  reasonable  doubt  of  his  guilt,  you  should 
acquit  him."  This  was  a  proper  instruction  on  the  subject^ 
and  as  full  and  favorable  to  defendant  as  he  could  reasonably 
ask. 
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8.  The  oonrt  refased  the  reqaest  of  defendant  to  instraet 
as  follows:  *' Unless  there  is  evidence  in  this  case  to  justify 
the  conclusion  beyond  a  reasonable  doubt  that  the  defendant 
and  not  some  one  else  took  and  carried  away  the  mon^  from 
the  person  of  the  prosecuting  witness,  as  alleged  in  the  infor- 
mation, you  cannot  find  the  defendant  guilty.*'  This  instruc- 
tion was  properly  refused  for  the  reason  that  the  information 
charged  the  defendant  and  one  Perry  jointly  with  the  crime 
in  question,  and  the  evidence  tended  to  show  that  the  larceny 
was  the  result  of  their  joint  efforts.  It  would  mislead  the 
jury  in  such  a  case,  and  it  would  be  improper  to  tell  them  in 
effect  that  they  could  not  find  the  defendant  guilty  unless 
they  were  satisfied  that  he  committed  the  crime  alone.  The 
refused  instruction  might  be  understood  as  above  indicated, 
and  was  therefore  properly  refused. 

4.  Requested  instruction  No.  9  was  properly  refused  be- 
cause it  stated  in  effect  that  a  verdict  of  acquittal  should  be 
rendered  on  a  certain  phase  of  the  evidence  regardless  of 
whatever  else  might  be  developed  in  the  case. 

5.  The  defendant  was  in  no  way  injured  by  the  refusal  of 
the  court  to  give  the  requested  instruction  distinguishing  be- 
tween grand  larceny  and  robbery.  The  defendant  was  charged 
with  larceny  from  the  person,  and  was  not  charged  with  rob- 
bery. He  could  not  be  acquitted  of  larceny  if  the  jury  were 
satisfied  beyond  a  reasonable  doubt  that  the  facts  showed  him 
guilty  of  robbery,  because  **it  is  settled  law  that  robbery 
involves  grand  larceny."  (People  v.  Church,  116  Cal.  303.) 
"Bobbery  is  larceny,  with  the  element  of  force  or  intimida- 
tion added."  (People  v.  Claty,  72  Cal.  61.)  The  doctrine  is 
well  settled  that  a  defendant  cannot  complain  because  the 
information  and  the  instructions  of  the  court  confine  his  con- 
viction to  the  lesser  crime  included  within  what  the  evidence 
might  otherwise  warrant  the  jury  in  finding  to  be  a  greater 
crime.  (People  v.  Muhiner,  115  CaL  303;  People  v.  Clary, 
72  Gal.  61.)  It  would  have  been  a  vain  thing  for  the  court 
to  define  robbery  and  state  its  various  elements  in  a  case 
where  the  information  would  not  admit  of  a  conviction  of 
rcbbery.  The  court  did  very  distinctly  and  plainly  give  to 
the  jury  the  elements  of  grand  larceny,  and  that  was  all  that 
was  necessary  in  a  distinctly  grand  larceny  case. 

6.  The  defendant  complains  that  the  court  failed  to  give 
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the  jury  a  form  of  verdict  pennittmg  them  to  find  him  gwlij 
of  petit  larceny.  There  is  no  reasonable  ground  upon  which 
a  defendant  can  be  heard  to  complain  that  the  action  of  the 
trial  court  has  prevented  his  conviction  of  any  particular 
crime,  either  great  or  small.  His  plea  of  not  guilty  shows  that 
he  does  not  desire  to  be  convicted  of  anything  embraced  in 
the  information.  It  will  not  be  presumed  for  a  moment  that 
the  jury  will  do  so  base  a  thing  as  to  convict  of  the  higher 
offense  because  they  are  not  permitted  to  convict  him  of  the 
lesser ;  but,  on  the  contrary,  the  natural  presumption  is,  that 
unless  they  are  satisfied  beyond  a  reasonable  doubt  of  his  guilt 
of  the  higher  offense  they  will  perform  their  duty  and  acquit 
him  altogether,  even  though  they  be  satisfied  that  he  is  guilty 
of  the  lesser  offense.  ''The  error,  then,  if  any  was  committed, 
was  favorable  to  defendant,  and  the  case  cdiould  not  be  re- 
versed on  account  of  it."  {People  v.  Lopez,  135  Cal.  25.) 
Besides,  defendant  did  not  request  an  instruction  that  he 
might  be  convicted  of  petit  larceny,  and,  further,  was  guilty 
of  larceny  from  the  person,  or  grand  larceny,  if  he  was  guilty 
of  anything.  (People  v.  Bailey,  142  Gal.  434 ;  People  v.  Keith, 
141  Cal.  690.) 

7.  There  is  no  merit  in  the  eontention  that  the  evidenoe 
fails  to  support  the  verdict 

The  judgment  and  order  should  be  affirmed. 

Cooper,  C,  and  Smith,  C,  eoncurred 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Van  Dyke,  J.,  AngeIlotti»  J^  Shaw,  J. 


[L.  A.  Nob.  1640,  1541.    Depwrtment  Two.— Jmauaxy  11,  1006.] 

SOLEDAD  GUTIERREZ  et  aL,  Appellants  and  Respondents, 
V.  HENRY  WEOE,  Respondent  and  Appellant 

WATEft-BlOHTS— QunDTDfO   TlTLB— USB  BT   BlPAUAH   OWVWm-^TnKBOm 

▲QAn7ST  EviDXNOE. — In  an  action  to  qniet  title  to  waten  of  a  eieek 
having  rise  in  a  spring  on  the  land  of  the  defendant  and  flowing 
into  the  land  of  plaintiff,  evidence  which  goes  no  farther  than  to 
siiow  that  the  defendant  had  been  making  such  reaaonaUs  oss  of 
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"— ^ -|-|         I   I  IT  I  « 

the  water  for  domestie  pmpcwes  and  for  irrigstfon  sa  lie  was  entitled 
to  as  a  riparian  owner  is  Ineonaietent  with  a  finding  that  for  more 
than  six  jears  the  defendant  had  adyerselj  diverted  and  need  all 
the  waters  of  the  spring  and  ereek. 

Ia^-Adtxbsb  Us»— Pbescbiptivi  Bioht.— A  nse  of  the  water  strietlj 
within  the  legal  rights  of  a  riparian  owner,  and  with  which  no 
other  person  has  a  right  to  interfere,  cannot  be  called  an  adverse 
use  for  the  pnrpos  of  conferring  a  property  right  or  ownership 
in  the  water  under  the  statute  of  limitations. 

lBu-*BiOHTS  OF  BiPABiAN  OwMXK. — The  water  of  a  riparian  stream  is 
parcel  of  the  land;  and  one  riparian  owner  as  against  a  lower  one 
is  entitled  only  to  a  reasonable  nse  of  the  water  npon  his  land,  with 
no  power  to  convey  it  elsewhere  to  the  detriment  of  the  lower 
riparian  proprietor.  If  he  should  acquire  rights  by  user,  he  does 
not  become  the  absolute  owner,  and  his  rights  would  be  limited 
by  the  extent  of  the  user. 

b^— iHcnASED  Flow  fbok  Sfbino. — ^It  may  be  that  if  the  first  riparian 
proprietor  had  increased  the  flow  by  digging  out  the  spring  on  his 
land,  he  would  be  entitled  to  a  greater  portion  of  the  stream  on  a 
fair  division  of  it;  but  such  increased  flow  would  not  entitle  him  to 
all  of  the  waters  naturally  flowing  from  the  spring  into  the  creek. 

J3^ — Obbtsuotion  of  Stbxak — Injunction. — It  is  not  eonsistent  with 
the  law  of  riparian  rights  to  enjoin  a  riparian  owner  from  obstruct- 
ing in  any  wise  the  riparian  stream.  Some  obstruction  of  it  is 
necessaiy  in  order  to  make  any  use  of  the  water  for  irrigation  or  for 
domestic  or  house  use.  There  are  some  circumstances  under  which 
the  upper  proprietor  may  properly  divert  and  consume  the  entire 
etream,  for  a  time  at  least,  without  actionable  wrong. 

IA« — ^DscKEX  TO  Fit  Stream — Alternate  Vss* — The  decree  settling 
water-rights  as  between  riparian  proprietors  should  be  made  to  flt 
the  stream  it  applies  to;  but  where  the  stream  is  small  the  parties, 
as  a  general  rule,  can  beet  be  served  by  giving  them  the  alternate 
use  of  the  entire  stream. 

lA. — Ck)ST8— DiscsxnoN  OF  OouBT«-*In  an  action  to  quiet  title  to  a 
riparian  stream  a  part  of  the  decree,  that  neither  party  recover 
costs,  is  within  the  equitable  discretion  of  the  trial  court. 

CBOSS  APPEALS  from  a  judgment  of  the  Superior  Court 
of  Ventura  County.    Felix  W.  Ewing,  Judge. 

The  facts  are  stated  in  the  opinion. 

G.  H.  Qould,  and  W.  B.  Edwards^  for  Soledad  Ontienes 
et  aL,  Appellants  and  Bespondents. 

H.  L.  Poplin,  for  Henry  Wege,  Respondent  and  Appdlant 
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GRAY,  C— This  action  is  brought  to  qtdet  title  to  the 
waters  of  Casitas  Creek,  a  small  stream  having  its  rise  in  a 
spring  on  the  land  of  defendant  and  flowing  for  some  distance 
into  the  adjoining  land  of  plaintifiBs.  The  judgment  in  the 
cases  is  as  follows: — 

''1st  That  the  defendant  owns  and  is  entitled  to  the  sole 
and  exdusiYe  use  of  all  the  waters  flowing  from  that  certain 
spring  situate  upon  the  N.  W.  %  of  the  S.  W.  %  of  section  29, 
described  in  defendant's  amended  answer,  and  to  all  waters 
flowing  in  said  Casitas  Creek  above  the  reservoir  situated  near 
the  south  line  of  said  land  and  in  the  bed  of  said  creek; 

''2d.  That  of  the  waters  arising  and  flowing  in  said  creek 
below  said  reservoir,  the  plaintiffs  as  riparian  owners  are  en- 
titled to  40/41  thereof,  and  the  defendant  as  riparian  owner 
is  entitled  to  the  remainder; 

"3d.  That  the  defendant  and  his  agents  and  employees  are 
perpetually  restrained  and  enjoined  from  hereafter  obstruct- 
ing or  polluting,  in  any  wise,  the  said  Casitas  Creek  bdow 
said  reservoir;  and 

"4th.  That  neither  party  recover  his  costs  or  disbursements 
in  this  action." 

There  are  two  appeals  before  us  from  this  judgment;  the 
plaintiffs  appeal  from  the  first  paragraph  thereof,  and  de- 
fendant appeals  from  the  second,  third,  and  fourth  para- 
graphs. 

We  are  of  opinion  that  the  first  paragraph  of  the  judgment, 
wherein  it  is  decreed  that  the  defendant  "owns  and  is  entitled 
to  the  sole  and  exclusive  use  of  all  the  waters,''  etc,  is  not 
warranted  by  the  evidence  taken  at  the  trial. 

Something  upwards  of  five  years  before  the  commencement 
of  the  action  defendant  had  constructed  a  reservoir  on  his  land 
in  the  channel  of  the  creek  in  question  through  which  ran  the 
waters  from  the  spring.  From  this  reservoir  he  had  con- 
structed small  ditches  on  each  side  of  the  creek  through  which 
he  conveyed  water  for  the  purpose  of  irrigating  a  few  acres 
of  his  land,  not  more  than  four  or  five  acres  at  the  outside. 
Defendant  had  also  dug  out  the  spring  and  developed  more 
water  than  naturally  flowed  from  it.  He  had  also  laid  pipes 
from  the  spring  to  his  house,  and  by  that  means  conducted 
water  thereto  for  domestic  use.  He  had  also  been  accustomed 
to  water  horses  and  cattle  at  the  creek  below  the  reservoir. 
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and,  perhaps,  above  it.  The  evidence,  however,  failed  to  show 
that  he  had  osed  all  the  water  flowing  in  the  spring  and  stream 
above  the  reservoir  at  all  times  for  a  period  of  five  years  prior 
to  the  oommeneement  of  the  action.  The  defendant  himself 
testified  that  ''there  was  water  sometimes  that  I  did  not  use 
at  all  during  the  months  of  August  and  September."  The 
defendant's  wife  testified,  in  speaking  of  her  husband's  use 
of  the  water:  ''He  only  used  the  water  two  different  periods 
of  the  year;  when  he  is  not  using  it  for  irrigation  it  runs  in 
the  creek." 

The  for^;oing  evidence  is  undisputed,  and  is  inconsistent 
with  the  finding  of  the  court  to  the  effect  that  for  more  than 
six  years  the  defendant  had  adversely  diverted  and  used  all 
the  waters  of  the  spring  and  creek  above  the  reservoir.  In- 
deed, the  efvidence  goes  no  farther  than  to  show  that  the 
defendant  had  been  making  such  reasonable  use  of  the  water 
for  domestic  purposes  and  for  irrigation  as  he  was  entitled  to 
do  by  reason  of  his  being  a  riparian  proprietor.  The  riparian 
owner,  so  long  as  his  use  of  the  water  is  within  his  rights  as 
such  riparian  owner,  gets  no  right  or  interest  in  the  water 
additional  to  his  riparian  interest,  even  though  such  use  ex- 
tend for  a  period  beyond  five  years.  A  use  of  the  water 
strictly  within  his  legal  rights,  and  with  which  no  other  per- 
son has  a  right  to  interfere,  cannot  be  called  an  adverse  use 
for  the  purpose  of  conferring  a  property  right  or  ownership 
in  the  water,  under  the  statute  of  limitations.  It  is  clear,  then, 
that  the  defendant  was  not  the  owner  of  the  water  by  adverse 
use.  It  is  also  plain  that  he  was  not  the  "owner"  nor  entitled 
to  the  "exclusive  use"  of  the  water  by  virtue  of  being  a 
riparian  proprietor.  As  such  riparian  owner  the  water  was 
parcel  of  the  land,  and  he  as  against  other  riparian  owners 
was  entitled  only  to  a  reasonable  use  of  the  water  upon  the 
riparian  lands,  with  no  power  to  convey  it  elsewhere  to  the 
detriment  of  the  riparian  owner  below  him  on  the  stream. 
Even  if  we  were  to  admit  that  the  defendant  had  acquired  a 
right  as  against  the  lower  riparian  proprietor  by  adverse  use, 
still  that  right  would  be  measured  by  the  use  that  the  water 
had  been  put  to,  and  the  defendant  here  would  still  not  be  the 
absolute  owner  of  the  water,  to  do  with  it  as  he  pleased,  nor 
would  he  be  entitled  to  the  use  of  it  to  any  greater  extent 
than  he  had  already  used  it.    This  is  illustrated  in  the  recent 


Digitized  by  VjOOQIC 


734  OXTTIEERBZ  V.  WsoB.  [145  Cd. 

ease  of  Southern  C^Ufamia  Investment  Co.  t.  WUshire,  144 
Cal.  68. 

Nor  ean  it  be  said  that  the  defendant  owns  **all  the  waters" 
flowing  above  the  reservoir  by  reason  of  the  fact  that  the 
waters  of  the  spring  percolated  in  the  soil  and  the  flow  there- 
from had  been  increased  hy  digging  out  the  spring. 

It  must  be  admitted  from  the  reoord  that  before  the  de- 
fendant worked  npon  this  q;>ring  at  all  the  waters  found  their 
way,  in  some  measure  at  leasts  from  the  spring  to  the  channel 
of  the  creek  and  flowed  down  the  latter  to  plaintiff's  land.  It 
may  be  that  the  fact  that  the  defendant  as  a  riparian  pro- 
prietor had  wolfed  upon  the  spring  and  increased  its  flow 
would  entitle  him  to  a  greater  portion  of  the  water  on  a  fair 
division  of  the  same  than  would  otherwise  fall  to  his  lot  But 
he  certainly  did  not  by  increasing  the  flow  become  the  owner 
of  all  the  flow.  Nor  was  he  the  owner  in  any  sense  except  as  a 
riparian  proprietor  of  any  water  which  naturally  found  its 
way  from  the  spring  to  the  creek.  And  this  is  so  whether  the 
water  percolated  directly  into  the  creek  through  the  soil  or 
reached  the  creek  in  one  or  more  ronning  streams.  The  spring 
supplying  the  stream  was  itself  a  part  of  the  stream,  and  the 
defendant  had  the  same  right  in  the  q>ring  and  no  greater 
right  therein  than  he  had  in  the  stream  below.  He  had  no 
different  or  better  right  to  cut  off  the  water  in  the  spring  or 
above  the  spring  than  he  had  to  cut  it  off  or  divert  it  from  the 
stream.  Any  interference  with  the  supply  of  the  stream  was 
an  interference  with  the  lower  riparian  owner's  right  to  have 
the  water  continue  to  ran  in  the  stream  to  his  land.  The 
defendant  was  entitled  only  to  a  reasonable  use  of  the  waten 
of  all  parts  of  the  stream  including  the  spring;  the  part  of  the 
judgment  complained  of  gives  him  more  than  this  and  is 
wrong. 

The  appeal  of  the  defendant  is  also  well  founded,  at  least 
in  part  It  is  not  consistent  with  the  law  of  riparian  ri^ts  in 
this  state  to  enjoin  a  riparian  owner  from  ''obstnusting  in  any 
wise"  the  riparian  stream.  It  is  necessary  that  he  should 
'^obstruct"  ity  in  some  measure  at  least,  in  order  to  makie  aqy 
use  of  the  water  either  for  irrigation  or  for  domestie  or  hones 
use.  At  certain  stages  of  so  small  a  stream  as  this^  efen  the 
watering  of  a  few  cattle  might  consume  the  entire  stream  ani 
4ins  obstruct  and  prevent  the  flow  thereof  down  to  plaintifr  * 
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land.  It  has  been  said  by  this  court  that  an  upper  riparian 
owner  cannot  consume  the  entire  stream  to  the  detriment  of  a 
lower  landowner  on  such  stream.  And  this  as  a  general  rule 
is  undoubtedly  correct,  but  it  has  its  limitations.  When  the 
flowing  stream,  if  all  allowed  to  remain  in  the  channel,  will 
not  reach  the  lands  of  the  lower  proprietor,  the  bwer  pro- 
prietor cannot  be  justly  called  a  riparian  proprietor  at  all. 
There  is  no  stream  of  water  flowing  or  that  would  flow  through 
his  land  if  left  unobstructed.  Hence  he  cannot  be  injured  and 
cannot  be  heard  to  complain  if  the  proprietor  above  him  di- 
verts or  consumes  all  the  water  that  he  finds  running  on  his 
own  land. 

Again,  a  stream  running  through  two  pieces  of  land  mi^t 
be  of  such  a  character  that  if  the  upper  riparian  owner  made 
any  use  of  it  at  all  it  would  be  rendered  useless  to  the  owner 
lower  down  on  the  stream ;  under  such  circumstances  we  do  not 
think  that  the  upper  owner  should  be  deprived  of  aU  tue  that 
the  lower  owner  or  owners  may  have  some  use  of  it.  We  think 
it  should  be  conceded  that  there  are  some  circumstances  under 
which  the  upper  riparian  proprietor  may  divert  and  consume 
the  entire  stream  for  a  time  at  least,  without  committing  any 
actionable  wrong  against  the  lower  proprietors. 

In  this  dass  of  cases  the  decree  of  the  court  should  be  made 
to  fit  the  stream  that  it  applies  to,  and  as  a  general  rule  when 
the  stream  is  small  the  parties  can  best  be  served  by  giving 
them  the  alternate  use  of  the  entire  stream.  The  stream  in 
this  case  was  less  than  two  miner's  inches  on  the  land  of  plain- 
aS  by  actual  measurement  when  all  the  water  from  every 
source  was  flowing  into  it  The  evidence  shows  that  during 
the  irrigation  seasons  or  periods  the  defendant  had  been  ac- 
customed to  take  and  use  all  the  water  flowing  down  to  his 
reservoir  in  the  stream,  and  that  he  had  been  doing  this  for  a 
period  of  upwards  of  five  years.  Of  course,  he  is  entitled  to 
continue  this  use.  It  is  impossible,  however,  to  frame  a  decree 
on  the  evidence  before  us,  as  it  does  not  show  the  extent  or 
duration  of  these  periods  of  irrigation,  when  they  begin,  and 
when  they  end.  The  stream  in  this  case,  together  with  the 
various  springs  supplying  it,  should  have  been  treated  as  a 
unit,  instead  of  being  divided  into  the  waters  above  and  the 
waters  below  defendant's  reservoir.  An  equitable  division  of 
the  entire  water  between  the  parties  is  the  only  practical  salu- 


Digitized  by  VjOOQIC 


736  Pbopu  v.  Wabd.  [145  CaL 

tion  of  the  case.  The  eridence  in  the  case,  however,  is  so  tm- 
certain  and  incomplete  that  no  decree  of  practical  benefit  to 
the  parties  can  be  based  upon  it 

The  part  of  the  decree  that  neither  party  recover  costs  was 
a  matter  within  the  equitable  discretion  of  the  trial  court. 
(Code  CSv.  Proc.,  sec  1025;  Abram  v.  Stuart,  96  Cal.  235.) 
But  inasmuch  as  the  case  must  go  back  for  another  trial  it  is 
unnecessary  for  us  to  determine  here  whether  the  discretion 
was  properly  exercised. 

We  advise  that  the  entire  judgment  be  reversed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  entire 
judgment  is  reversed. 

Van  Dyke,  J.,  Shaw,  J^  AngeUotti,  J. 

Hearing  in  Bank  denied 


[Crim.  No.  1188.    la  Baiik.-Juiiaz3r  18,  1906.] 

THE  PEOPLE,  Bespondent,  v.  M.  T.  WARD,  AppeUant 

Gmcnf AL  Law— OffrAnnNO  Monkt  bt  Falsi  Pbbisnsxs— BuinczBNOt 

or  EVIDKNGK,  How  BXVIEWZD — ^APPZAL  TBOU  JUDQlfXNT  AND  OlDB 

Dentdto  New  Trial. — Conceding,  without  deciding,  that  the  sof- 
ficien^  of  the  evidence  to  support  a  verdict  of  guilty  of  obtaining 
monej  bj  false  pretensee  cannot  be  reviewed  upon  appeal  from 
the  order  refusing  a  new  trial,  for  want  of  including  the  grounds 
of  the  motion  in  the  bill  of  exceptions,  yet  where  the  defendant 
moved  the  court,  when  the  prosecution  rested,  to  instmet  the  jarj 
to  acquit,  and  excepted  to  the  ruling  denying  the  motion,  the  ruling 
involved  the  whole  merits  of  the  case,  and  necessarily  affected  the 
judgment,  and  the  sufBlciency  of  the  evidence  for  the  prosecution 
may  be  reviewed  vpon  the  appeal  from  the  judgment,  upon  the  biH 
of  exceptions  in  relation  to  such  ruling. 

Id, — Corpus  Dkucti — Elements  of  Cbihs. — ^The  elements  of  tb»  taimt 
of  obtaining  money  by  false  pretenses  naessMiy  to  establisb  the 
corptu  deUeti  are  false  statements  adapted  to  the  fraudulent  pur- 
pose and  mon^  parted  with  upon  the  faith  of  such  statements. 

[D« — Corpus  Delkttz,  How  Pbovsd — ^Admissions  of  Defendant  Insuf- 
ficient.— The  oorj^  delicti  must  be  proved  by  evidence  independ- 
ent of  the  extngudieial  confessions  or  adminbns  of  the  uafeadant 
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Wb«re  tlMre  was  no  sabstantial  eiddesea  of  the  falsity  of  the  state- 
monts  alleged  to  have  been  made  bj  the  defendant  aside  from  the 
tsstimonj  of  witnesses  as  to  his  admissions,  it  was  the  doty  of  the 
eovt  to  advise  the  jvxj  to  aeqmt  the  defendant 

I». — ^I>UTT  TO  "Advisi"  JtJBT — REQUEST  TO  "INSTRUCT." — ^Where  the 
ease  is  sneh  that  nnder  the  statute  it  is  the  dntf  of  the  court 
to  ''advise"  the  jury  to  acquit  for  want  of  evidenee  of  the  corpus 
deJieii,  absolutely  required  by  law  to  sustain  a  conviction,  the 
faet  that  counsel  moving  orally  at  the  dose  of  the  people's  case 
used  the  word  ^'instruct"  instead  of  "advise"  does  not  justify 
a  denial  of  the  motion,  wMcb  would  sacrifice  substantial  justice  to 
a  mere  form.  The  court  under  soeh  motion  should  "advise"  an 
acquittal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Augelee  County  and  trom  an  order  denying  a  new  triaL  B.  N. 
Smithy  Judge. 

The  facts  are  stated  in  Hbe  opinion  of  the  court 

Emmet  H.  Wilson,  for  Appellant 

U.  S.  Webby  Attomey-Oeneraly  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent 

BEATTT,  C.  J. — The  defendant  was  convicted  on  a  charge 
of  obtaining  money  by  false  pretenses  (Pen.  Code,  sec.  532), 
and  appeals  from  the  judgment  as  well  as  from  the  order  deny- 
ing his  motion  for  a  new  trial.  In  support  of  his  appeal  from 
the  order  he  makes  the  point  that  the  evidence  in  the  record  is 
not  sufScient  to  sustain  the  conviction.  This  is  practically 
eoneeded  by  the  attorney-general,  but  he  objects  to  any  con- 
sideration of  the  point  because  the  record  does  not  disclose  the 
grounds  of  the  motion,  and  therefore  we  cannot  know  that  it 
was  based  either  wholly  or  in  part  upon  the  alleged  insuffi- 
idesaey  of  the  evidence. 

The  motion  which  was  filed  by  the  defendant  is  not  included 
in  the  bill  of  exceptions,  but  it  seems  that  the  clerk  in  entering 
the  order  denying  a  new  trial  inserted  in  his  minutes,  and  in 
immediate  connection  with  the  order,  a  full  copy  of  the  motion, 
and  it  is  certified  to  us  in  that  form ;  that  is  to  say,  as  a  part  of 
the  minutes  of  the  proceedings  upon  the  motion.  The  con- 
toition  seems  to  be,  tiiat  since  it  is  not  the  duty  of  the  clerk  to 
reeord  anything  but  the  order,  his  statement  of  the  grounds  of 
GZLT.CteL— 47 
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the  motion  must  be  disregarded,  and  that  nnder  role  XXIX 
of  this  court  they  can  never  be  considered,  except  when  set  oat 
in  a  bill  of  exceptions.  It  is  doubtful  whether  this  rule  applies. 
It  has  been  held  not  to  apply  to  the  order  appealed  from,  or  to 
anything  appearing  on  the  face  of  the  record  of  the  order. 
{MUler  y.  Lux,  100  Cal.  612.)  But  probably  the  statute  does ; 
at  least  we  are  not  prepared  to  say  that  a  defendant  in  a 
criminal  cause  seeking  a  review  of  an  order  den3ring  him  a 
new  trial  on  the  ground  that  the  verdict  is  unsupported  by  the 
evidence  can  be  excused  from  showing  by  his  bill  of  exceptions 
that  he  moved  on  that  ground.  For  unless  that  is  one  of  the 
grounds  of  his  motion,  and  shown  to  be  so  by  his  bill  of  excep- 
tions, the  attention  of  the  court  and  of  the  district  attorn^  is 
not  called  to  the  necessity  of  setting  out  the  evidence  by  amend- 
ment where  material  evidence  has  been  omitted  from  the  biU 
as  proposed,  and  this  court  under  such  circumstances  might 
feel  constrained  to  presume  that  there  was  other  evidence 
introduced  at  the  trial  sufficient  to  cover  any  defideneies  ap- 
parent in  the  record. 

These  questions,  however,  do  not  require  to  be  decided  in  the 
present  case,  for  conceding  that  the  evidence  cannot  be  re- 
viewed on  the  appeal  from  the  order,  the  question  of  its  suffi- 
ciency to  sustain  the  verdict  is  presented  by  the  appeal  from 
the  judgment. 

When  the  prosecution  rested,  the  defendant  moved  the  court 
to  instruct  tiie  jury  to  acquit.  The  motion  was  denied  and  the 
defendant  excepted.  This  ruling  clearly  involved  the  whole 
merits  of  the  case,  and  necessarily  affected  the  judgment  It 
is  therefore  reviewable  on  appeal  from  the  judgment  (Pen. 
Code,  sec.  1259),  and  was  the  subject  of  an  exception  under 
subdivision  3  of  section  1170  of  the  Penal  Code.  It  was  also  an 
exception  which  equally  with  a  motion  for  a  new  trial  on  the 
ground  of  insufficiency  of  the  evidence  gave  notice  to  the 
judge  and  the  district  attorney  that  if  there  was  competent 
evidence  to  sustain  the  charge  they  must  see  to  it  that  the  biU 
of  exceptions  as  settled  shows  the  fact.  We  are  therefore 
justified  in  assuming  in  this  case  that  if  the  evidence  in  the 
record  fails  to  support  the  verdict,  then  the  evidence  adduced 
at  the  trial  was  equally  deficient 

The  charge  was  obtaining  money  by  false  pretenses.  The 
elements  of  this  crime  necessary  to  the  establishment  of  the 
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corpus  delicti  are  false  statements  adapted  to  the  fraudulent 
purpose,  and  money  parted  with  upon  the  faith  of  such  state- 
ments. As  in  other  cases,  the  corpus  delicti  must  be  proved 
by  evidence  independent  of  the  extrajudicial  confessions  or 
admissions  of  the  defendant.  (People  v.  Simonsen,  107  Cal. 
345.)  In  this  case  there  was  no  substantial  evidence  of  the 
falsity  of  the  statements  alleged  to  have  been  made  by  the 
defendant  aside  from  the  testimony  of  witnesses  as  to  his  ad- 
missions. And  this  made  it  the  duty  of  the  court,  upon 
request  of  defendant,  to  advise  the  jury  to  acquit.  It  is 
true  that  in  making  his  motion  he  used  the  word  ''instruct'' 
instead  of  ''advice,"  and  it  was  held  by  this  court  in  the  case 
of  People  V.  Daniels,  105  Cal.  266,  not  to  have  been  an  error 
to  refuse  an  instruction  in  writing,  similarly  worded,  because 
section  1118  of  the  Penal  Code  only  authorizes  the  judge  to 
advise  the  jury  to  acquit  when  he  deems  the  evidence  insuffi- 
cient to  warrant  a  conviction.  The  distinction  between  the 
right  of  the  judge  to  advise  a  verdict  of  acquittal,  and  the 
power  to  compel  a  verdict  is  of  course  an  important  one  in 
some  aspects  of  the  question,  and  was  important  in  the  case  of 
the  People  v.  Horn,  70  Cal.  18,  which  was  cited  as  authority  in 
the  case  of  People  v.  Daniels.  But  if  the  case  is  such  that  it  is 
the  duty  of  the  court  to  advise  an  acquittal  upon  the  ground 
that  there  is  no  evidence  of  the  corpus  delicti  of  a  character 
absolutely  required  by  the  law  to  sustain  a  conviction,  the  fact 
that  counsel  moving  orally  at  the  close  of  the  people's  case 
uses  the  word  "instruct"  instead  of  "advise"  does  not  justify 
a  denial  of  the  motion.  To  say  that  it  does  is  to  sacrifice  sub- 
stantial justice  to  a  mere  form.  In  People  v.  Jones,  31  Cal. 
571, — a  well-considered  decision  frequently  cited  in  later  cases 
and  never  disapproved, — ^it  was  held  that  in  such  a  case  the 
court  should  instruct  the  jury  that  the  corpus  delicti  was  not 
proved.  This  case  was  not  cited  or  referred  to  in  People  v. 
Daniels,  though  much  more  directly  in  point  than  People  v. 
Horn,  where  the  question  under  consideration  was  the  effect 
of  a  former  acquittal  by  a  jury  that  had  been  instructed  to 
acquit. 

In  People  v.  Lewis,  124  Cal.  553,  Justice  Temple,  in  a  case 
of  conflicting  evidence,  and  where  the  evidence  was  amply 
sufficient  to  sustain  the  conviction,  expressed  the  opinion  that 
the  refusal  of  the  judge  to  advise  an  acquittal  was  not  the 
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subject  of  an  exception ;  but  that  statement  was  not  necessaiy 
to  his  conclusion  and  was  not  the  ground  of  decision.  We 
approve  the  doctrine  of  PeopU  y.  Jones,  31  Gal.  571,  that  when 
there  is  a  clear  failure  of  proof  upon  a  material  allegation  of 
the  charge  the  defendant  has  a  right  to  demand  an  instmction 
to  the  jury  that  there  has  been  such  failure  of  proof,  and  the 
fact  that  he  moves  for  an  instruction  to  acquit  does  not  relieve 
the  court  of  the  duty  of  doing  what  the  court  in  such  case  may 
do, — ^i.  e.,  adi^ise  an  acquittal. 
The  judgment  is  reversed  and  cause  remanded. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Angellotti,  J.,  McParland,  J.,  and  Van  Dyke,  J.,  concurred 

in  the  judgment 

SHAW,  J.,  dissenting. — ^I  dissent.  I  think  the  judgment 
should  be  affirmed,  for  the  reason  that  under  the  decisions  in 
People  V.  Daniels,  105  Cal.  266,  and  People  v.  Lewis,  124  CaL 
553,  the  record  presents  no  question  for  review  by  this  court 


[S.  F.  No.  3820.    In  Bank.— Jaouaiy  18,  1905.] 

R.  IT.  ELDER,  Respondent,  v.  JOHN  B.  McDOUGALD, 
Treasurer  of  the  City  and  County  of  San  Francisco,  Ap- 
pellant 

Pbjcuminaby  Examination  bt  Poucb  Jinxis — Soubck  or  Powxa — Sav 
Francisco  Charter — Pinal  Code. — The  charter  of  the  dty  and 
county  of  San  Francisco  onlj  confers  upon  the  police  court,  as  such, 
the  power  to  conduct  preliminary  ezaminationa  in  eases  of  felony 
and  no  such  power  could  be  ctjnferred  upon  the  police  judge  by  tiie 
charter,  under  the  grant  of  power  by  the  constitation  to  create 
police  courts.  Nevertheless,  the  police  court  having  been  estab- 
lished,  a  judge  thereof  has  power  to  hold  a  preliminary  ezaminatioB 
as  a  committing  magistrate  under  the  general  provisions  of  seetton 
808  of  the  Penal  Code. 

Ist— Power  to  Appoint  Stenographic  Rbportcb — Oonstitutioica]:*  Law 
— Provisions  or  Charter — Code  Provisions  Supxbsidbd. — Under 
section  8%  of  article  XI  of  the  constitution^  placing  poHee  eonrti 
nnder  charter  control,  and  authorizing  the  charter  to  fts  tiia  eoae 
pensation  of  attnrh^s  the  power  p^en  by  the  charter  of  the  ettj 
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and  county  of  San  Francisco  to  the  police  judges  to  appoint  noi 
more  t^an  two  stenographic  reporters,  and  fixing  their  eompensatioB 
and  dntieSy  including  the  taking  of  notes  of  all  preliminarj  examina- 
tions, is  exclusive,  and  supersedes  the  proyisions  of  section  869  of 
the  Penal  Code,  so  that  a  poUee  judge  acting  as  a  committing  magis- 
trate has  no  power  under  that  section  to  appoint  another  steno- 
graphio  reporter,  and  to  fix  his  compensation  as  a  charge  upon  the 
municipal  treasury. 

Td^ — ^"Attaches"  of  Pougb  Ooxjet — SrENooRAPHERa The  stenog- 
raphers appointed  by  the  police  judges  under  the  charter  are 
''attach^''  of  the  police  court  within  the  meaning  of  section  8% 
of  article  XI  of  the  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Oily  and  County  of  San  Francisco.    M.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Percy  V.  Long,  City  Attorn^,  and  John  P.  Coghlan,  As- 
sistant City  Attorney,  for  Appellant. 

Oeorge  D.  Collins,  for  Respondent 

LORIGAN,  J. — A  mandamits  proceeding  was  brought  to 
compel  defendant,  as  treasurer  of  the  city  and  county  of  San 
Francisco,  to  pay  a  claim  of  plaintiff  for  services  rendered  as 
stenographic  reporter  in  reporting  the  testimony  and  pro- 
ceedings before  a  judge  of  the  police  court  of  the  city  and 
county  of  San  Francisco,  at  the  preliminary  examination  held 
therein,  of  one  R.  A.  Fitzgerald,  charged  with  murder.  The 
superior  court  sustained  the  demurrer  to  the  answer  of  def  eud- 
ant,  and  ordered  a  peremptory  writ  to  issue,  requiring  pay- 
ment as  prayed  for  by  plaintiff,  and  defendant  appeals. 

There  is  no  dispute  as  to  the  fact  of  the  appointment  of 
plaintiff  and  the  rendition  of  the  services;  it  relates  to  the 
validity  of  the  appointment  itself. 

The  plaintiff  was  appointed  by  a  judge  of  the  police  court, 
created  under  the  charter  of  the  city  and  county  of  San  Fran- 
cisco, before  whom  the  preliminary  examination  was  being 
held,  and  the  appointment  was  made  under  section  869  of  the 
Penal  Code,  which  it  is  claimed  conferred  power  upon  him  to 
do  so.  It  is  insisted  by  the  appellant,  however,  that  the  judge 
had  no  authority  to  make  the  appointment  under  this  section, 
*«it  that  the  charter  of  the  city  and  county  of  San  Francisco, 
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which  proYides  for  fhe  appointment  of  two  stenographers  by 
the  judges  of  the  police  court  to  take  notes  at  all  preliminary 
examinations  and  fixes  their  compensation  (of  which  plaintiff 
was  not  one),  furnishes  the  only  authority  in  the  matter  of 
employment  of  stenographers  in  taking  preliminary  examinar 
tions  in  that  court,  and  that  his  appointment  under  the  sec- 
tion of  the  Penal  Code  was  void  Hence,  the  question  is 
narrowed  down  to  an  inquiry  as  to  whether  the  provision  of 
the  Penal  Code,  or  that  of  the  charter,  controls  the  judges  of 
the  police  court  of  the  city  and  county  of  San  Francisco,  in 
appointing  stenographers  to  report  preliminary  examinations 
in  felony  cases  held  before  them. 

The  constitution  (section  8%  of  article  XI)  authorizes  and 
emx>owers  the  creation  of  police  courts,  and  places  such  courts 
under  charter  control  by  providing  that  ''it  shall  be  compe- 
tent, in  all  charters  framed  under  the  authority  given  by 
section  8  of  article  XI  of  this  constitution,  to  provide,  in 
addition  to  those  provisions  allowable  by  this  constitution  and 
by  the  laws  of  the  state,  as  follows :  — 

''1.  For  the  constitution,  regulation,  government,  and 
jurisdiction  of  police  courts,  and  for  the  manner  in  which, 
the  times  at  which,  and  the  terms  for  which  the  judges  of  such 
courts  shall  be  elected  or  appointed,  and  for  the  compensation 
of  said  judges  and  of  their  clerks  and  attaches." 

Under  this  constitutional  provision  a  charter  for  said  city 
and  county  was  regularly  adopted,  wherein  a  police  court  to 
be  known  as  the  police  court  for  the  city  and  county  of  San 
Francisco  was  created  and  established,  consisting  of  four 
judges,  one  each  for  the  several  departments  into  which  the 
court  was  divided. 

As  to  jurisdiction,  it  was  provided  that  "the  police  court  of 
the  city  and  county  of  San  Francisco  shall  have: — 

''First — Exclusive  jurisdiction  of  all  prosecutions  for  the 
violation  of  ordinances  of  the  board  of  supervisors. 

"Second — Concurrent  jurisdiction  with  the  superior  court 
of  all  misdmeanors  and  of  the  examination  of  all  felonies 
committed  in  the  city  and  county. 

"Third — Said  court,  or  any  judge  thereof,  shall  have  the 
same  powers  in  all  criminal  actions,  cases,  examinations  and 
pioceedings  as  are  now  or  may  hereafter  be  conferred  by 
law  upon  justices  of  the  peace.*' 
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This  is  followed  by  provisions  for  the  appointment  of 
officers  of  the  court,  and  then  we  reach  the  section  particularly 
under  consideration  here,  relatiye  to  the  appointment  of  stenog- 
raphers, which  is  as  follows:  "The  police  judges  may  ap- 
point not  more  than  two  competent  stenographers,  who  shall 
attend  the  sessions  of  the  court,  and  take  notes  of  all  prelimi- 
nary examinations  made  at  the  sessions,  and  transcribe  into 
typewritten  longhand  all  evidence  taken  by  either  of  them 
where  the  parties  charged  have  been  held  for  trial,  and  de- 
liver one  copy  of  the  same  to  the  clerk  and  one  copy  to  tlie 
district  attorney.  Each  of  such  stenographers  shall  be  paid 
for  all  his  services,  including  transcription  and  all  station- 
ery used  by  him,  an  annual  salary  of  twenty-four  hundred 
dollars." 

This  is  a  sufficient  statement  of  the  charter  provisions  under 
which  to  examine  the  points  involved. 

It  is  quite  clear  that  the  adopted  charter,  in  as  far  as  it 
undertakes  to  confer  jurisdiction  to  hold  preliminary  exami- 
nations for  felonies,  confers  it  solely  upon  the  police  court  of 
such  city  and  county,  to  be  exercised  as  a  court.  No  juris- 
diction is  conferred  under  that  instrument  upon  the  judges 
of  such  court  to  hold  them,  nor  could  such  jurisdiction  be 
conferred  upon  them  under  the  constitutional  provision 
which  authorizes  only  the  creation  of  police  courts.  Nor  was 
it  necessary  to  confer  any  such  jurisdiction  by  the  charter. 
The  charter  having  created  the  police  court,  by  that  very  crea- 
tion any  judge  thereof,  ipso  facto,  became  vested  with  juris- 
diction to  conduct  such  examinations  under  the  general  law 
of  the  state  as  a  magistrate.  {People  v.  Crespi,  115  CaL  54; 
People  V.  Cohen,  118  Cal.  78.) 

That  law  (Pen.  Code,  sec.  808)  provides  that  among  others 
invested  with  such  jurisdiction  shall  be  included  "police 
magistrates  in  towns  or  cities,"  and,  as  incident  to  their  juris- 
diction as  such  magistrates,  further  provides  that  they  shall 
have  the  power  to  appoint  a  reporter  to  take  notes  of  the 
preliminary  examination  and  to  fix  his  compensation,  which 
shall  be  paid  out  of  the  treasury  of  the  city,  or  city  and 
county,  in  which  such  examination  is  conducted.  (Pen.  Code, 
sec.  869.) 

The  record  in  this  case  shows  that  the  preliminary  examina- 
tion at  which  the  respondent  assisted  was  not  conducted  hy 
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the  police  court  of  said  cily  and  county^  acting  as  a  court,  but 
by  one  of  the  judges  thereof  acting  as  a  committing  magis- 
trate under  the  provision  of  the  general  law  above  cited,  and 
it  is  insisted  that  the  constitutional  provision  above  quoted 
did  not  authorize  the  f  ramers  of  the  adopted  charter  to  con- 
trol his  power  to  appoint  or  fix  the  compensation  of  a  stenog- 
rapher, when  acting  as  such  magistrate. 

It  must,  of  course,  be  conceded  that  this  contention  of 
respondent  is  correct,  unless  the  constitutional  provision  did 
confer  such  power,  even  whoi  the  judge  of  the  police  court, 
by  virtue  of  his  office  as  such,  was  acting  as  a  magistrate,  and 
whether  it  did  or  not  is  the  only  point  in  the  case. 

It  is  to  be  borne  in  mind  that  the  power  conferred  upon  the 
framers  of  municipal  charters  to  legislate  concerning  police 
courts,  as  to  the  ''constitution,  regulation,  government,  and 
jurisdiction"  of  such  courts,  and  with  reference  to  the  clerks 
and  attaches  thereof,  proceeds  directly  from  the  people,  ex- 
pressed under  a  constitutional  provision.  Prior  to  this  it 
was  not  competent  to  make  any  provision  by  framers  of  mu- 
nicipal charters  for  such  courts.  That  power  could  only  be 
exercised  by  the  legislature.     (People  v.  Tool,  85  Cal.  335.) 

It  was  expressly  to  confer  this  authority  to  so  legislate  that 
the  amendment  to  the  constitution  (section  8^  of  article  XI) 
was  adopted  by  the  people:  to  authorize  their  creation  not 
only  for  municipal  purposes — ^the  prosecution  for  violation 
of  municipal  ordinances — ^but  as  agencies  of  the  state  to  assist, 
to  a  certain  extent  at  least,  in  the  enforcement  of  its  general 
criminal  laws.  As  these  courts  were  to  be  supported  and 
sustained  by  the  municipalities  creating  them  as  part  of  the 
municipal  government,  and  from  the  municipal  funds,  it  was 
intended  under  the  broad  provision  of  the  constitution  con- 
ferring power  to  "constitute,  organize,  and  govern"  them, 
that  the  charter  might  provide  for  the  appointment  and  com- 
pensation of  all  persons  who  might,  in  a  general  sense,  and 
in  view  of  the  jurisdiction  with  which  such  courts  might  be 
clothed,  be  deemed  necessary  to  a  full  and  efficient  exercise 
of  such  jurisdiction. 

And  while  it  is  contended  on  this  appeal  that  it  was  not 
competent  under  this  constitutional  grant  of  power  for  the 
charter  framers  to  invest  such  police  courts  with  jurisdiction 
to  enforce  the  general  laws  of  the  state  to  the  extent  of  hold- 
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ing  preliminaiy  examinations,  we  do  not  feel  called  on  to 
determine  that  question.  It  is  not  at  all  involyed  in  the 
present  inqniry. 

If  the  court  could  not  be  inyested  with  sueh  jurisdiction, 
it  could  certainly  be  invested  with  jurisdiction  for  other  pur- 
poses, and  there  is  no  doubt  that  it  was  competent  to  provide 
in  the  charter  for  such  stenographic  reporters  as  might  be 
deemed  necessary  for  the  general  purposes  of  such  courts. 
These  reporters  are  recognized  by  our  laws  as  proper,  and 
sometimes  indispensable,  adjuncts  to  a  court,  to  enable  it  to 
properly  and  efficiently  discharge  its  duties. 

But  whatever  the  power  conferred  under  the  constitutional 
provision  may  be  relative  to  the  right  of  the  charter  frameis 
to  provide  for  reporters  as  necessary  to  the  full  and  efficient 
equipment  of  the  police  court,  as  a  court,  it  is  contended  that 
there  is  no  authority  conferred  by  the  constitution  ux>on  the 
charter  f ramers  to  provide  for  such  reporters  to  the  judge  of 
said  court  acting  as  a  committing  magistrate  in  conducting 
such  examination  under  jurisdiction  conferred  by  the  general 
law  and  not  under  the  charter.  We  are,  however,  of  an  oppo- 
site opinion,  and  think  that  a  fair  construction  of  the  consti- 
tutional provision  not  only  authorized  the  framers  of  the 
adopted  charter  to  legislate  as  to  the  necessaiy  attach&i  of 
the  police  court  itself,  but  also  as  to  those  whose  attendance 
upon  the  judge  of  the  court  might  be  necessaiy  to  the  exer- 
cise of  any  jurisdiction  with  which  he  was  invested — ^whether 
that  jurisdiction  was  derived  from  the  charter  itself,  or  was 
conferred  upon  him  under  the  general  la<¥s,  by  virtue  of  his 
existence  as  a  police  judge  under  the  charter.  The  constitu- 
tional amendment  was  framed  and  adopted  with  a  knowledge 
of  the  then  existing  legislation  relative  to  police  courts  and 
their  duties,  and  of  the  jurisdiction  conferred  upon  the  latter 
under  the  general  law,  from  their  existence  as  such  x>olice 
judges.  And  while  authorizing  the  chartered  municipalities 
to  provide  for  the  compensation  of  the  attaches  of  the  court 
itself,  it  had  in  view  also  the  fact  that  (specially  in  a  merged 
and  consolidated  municipal  government,  like  that  of  the  city 
and  county  of  San  Francisco)  a  large  jurisdiction  might  be 
exercised  by  the  judges  of  such  courts  under  the  general  law, 
in  conducting  preliminary  examinations,  and  that  in  exersis- 
ing  that  jurisdiction  there  would  necessarily  be  incurred  ck- 
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penses  to  be  borne  by  the  municipal  treasury,  and  it  was 
intended  that  as  to  any  attach^  of  the  judge — as  well  aa  of 
the  court — the  municipal  government  should  have  the  right  to 
provide  not  only  for  the  compensation  of  the  judges,  but  for 
''their  clerks  and  attaeh6i."  It  is  insisted,  however,  that  no 
such  authority  is  given  in  the  constitutional  provision  for  the 
appointment  of  attaches  to  the  judge  of  the  police  oourt ;  that 
it  only  provides  for  fixing  their  compensation;  and  that  in 
any  event  a  reporter  appointed  by  a  police  judge  to  take  notes 
of  the  preliminary  examination  held  by  him  as  a  magistrate 
cannot  be  considered  an  attach^  of  such  judge  under  the 
charter. 

As  to  the  power  of  appointment,  we  think  that  from  the 
context  of  the  provision  of  the  constitution  it  is  apparent  that 
such  power  was  conferred.  The  right  to  '^  constitute,  regu- 
late, and  govern  police  courts"  would  be  sufficient  warrant 
for  the  appointment  of  all  persons  necessary  to  its  complete 
and  efficient  organization,  and  that  the  relation  of  the  term 
''their  clerks  and  attach&i"  to  the  general  context  of  the 
provision  authorized  not  only  the  fixing  of  the  compensation 
of  such  attaches,  but  of  their  appointment  to  the  judges  of 
the  court  when  necessary  and  proper. 

It  is  to  be  borne  in  mind,  however,  in  passing,  that  as  far 
as  stenographers  are  concerned  there  is  no  attempt  made  by 
the  charter  provision  to  appoint  any  particular  person  as 
stenographer,  or  to  appoint  at  all  in  the  sense  of  the  teim 
as  generally  understood.  It  is  left  to  the  police  judges  to  make 
the  individual  appointments — ^the  charter  provisions  simply 
requiring  that  these  appointments  must  be  limited  to  two 
stenographers,  and  it  is  prescribed  that  these  two  shall  attend 
on  the  court  and  take  notice  of  all  preliminary  examinations 
held  therein,  and  that  their  compensation  shall  be  an  annual 
sum  for  all  services  rendered.  This  provision  of  the  charter 
can  only  be  said  to  be  an  appointment  of  stenographers  to 
the  extent  that,  as  the  judges  of  the  police  court  have  power, 
under  the  general  law,  to  appoint  stenographers  at  will  for 
each  preliminary  examination  for  a  felony  held  by  them  and 
fix  their  compensation  for  such  examination,  it  is  an  attempt 
to  place  a  limitation  upon  such  power  to  that  extent. 

As  to  whether  a  stenographer  can  be  included  in  the  eate* 
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goiy  of  attaches  who  may  be  provided  to  the  judge  of  the 
court,  we  do  not  think  any  general  discussion  of  the  meaning 
of  the  word  "attach^''  need  be  indulged  in,  because  we  are 
satisfied  that,  as  employed  in  the  constitutional  provision,  it 
is  to  be  taken  in  the  general  and  enlarged  sense,  as  applying 
to  any  one  recognized  as  a  necessary  adjunct  to  a  court,  tri- 
bunal, or  office,  and  that  by  virtue  of  the  necessity  existing  at 
practically  all  preliminary  examinations,  for  the  appointment 
of  a  stenographer,  he  should  be  treated  as  coming  within  that 
definition.  Aside  from  this,  however,  the  constitutional  pro- 
vision must  be  construed  in  the  light  of  existing  legislation, 
as  to  the  relation  of  reporters  to  judges  of  police  courts,  when 
the  amendment  was  adopted.  Police  courts  of  the  city  and 
county  of  San  Francisco  had  been  established  by  the  legis- 
lature, and  existed  long  prior  to  the  adoption  of  this  consti- 
tutional provision.  These  courts  were  given  the  same  juris- 
diction under  the  acts,  and  the  judges  thereof  possessed  the 
same  power  under  the  provisions  of  the  Penal  Code  relative 
thereto,  as  to  the  examination  of  felonies  committed  in  the 
city  and  county  of  San  Francisco,  as  they  are  given  under  the 
charter  provision  now,  or  which  they  possess  under  the  gen- 
eral law.  Yet  under  these  acts  each  judge  of  a  department 
of  the  court  was  required  to  appoint  a  stenographer  (Stats. 
1889,  p.  62,  sec.  8;  Stats.  1893,  p.  9,  sec.  8).  It  is  true  that  it 
was  further  provided  that  such  reporter  should  receive  for 
his  services  the  pay  now  allowed  by  law,  but  whatever  his 
compensation  was,  his  appointment  by  the  judge  of  the  police 
court  was  provided  for  by  law,  and  it  is  only  the  fact  that  his 
appointment  was  so  provided  with  which  we  are  concerned. 
The  only  possible  occasion  when  the  judges  of  such  courts, 
created  under  these  acts,  would  be  authorized  to  require  his 
services,  would  be  in  taking  testimony  at  preliminary  exam- 
inations in  felony  cases,  and  yet  it  was  deemed  then  proper 
that  a  regular  stenographer  should  be  appointed  by  the  judge 
of  each  department,  for  attendance  thereon,  as  essential  to  a 
proper  exercise  of  the  jurisdiction  of  the  court  and  of  his 
own.  That  these  stenographers  so  appointed  were  at  least 
attaches  to  the  judge,  we  think  cannot  be  successfully  ques- 
tioned. And  for  the  purpose  of  taking  the  testimony  in 
preliminary  examinations,  they  were  a  necessary  adjunct  to 
the  discharge  by  the  judge  of  that  duty. 
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And  if  anything  were  necessary  to  be  considered  aside  from 
the  particular  provision  of  section  8%  of  article  XI,  which  we 
have  been  discussing,  to  strengthen  the  condusion  which  we 
have  reached,  it  is  found  in  the  closing  portion  of  the  general 
constitutional  provision  of  which  section  8V^  is  a  part,  and 
which  provides  that  when  a  city  and  county  government  has 
been  merged  and  consolidated  into  one  municipal  government 
it  shall  be  competent,  in  the  charter  thereof,  to  provide  for  the 
election  or  appointment  and  the  compensation  of  its  county 
officers  and  of  their  deputies.  This  closing  provision  of  the 
constitutional  section  indicates  the  general  policy  of  the  state 
relative  to  the  control  which  such  a  municipality  shall  have 
over  its  officers,  and  reflects  light  upon  the  particular  pro- 
vision relative  to  police  courts,  their  judges,  and  the  clerks 
and  attaches  thereof.  That  policy  is,  that  it  shall  be  ex- 
clusively within  the  power  of  such  chartered  municipality  to 
determine  the  compensation  of  all  its  officers,  whether  the 
duties  to  be  discharged  by  them  are  imposed  on  such  officers 
by  the  provisions  of  the  charter,  or  are  required  to  be  per- 
Formed  by  them  as  such  municipal  officers  by  virtue  of  the 
provisions  of  the  general  law  of  the  state.  (Matter  of  Dodge, 
135  Cal.  513.) 

We  are  of  opinion,  therefore,  that,  under  section  8%  of 
article  XI  of  the  constitution,  it  was  competent  for  the  fram- 
ers  of  the  charter  of  the  city  and  county  of  San  Francisco  to 
provide  for  the  appointment  and  compensation  of  the  attaches 
of  tht  judges  of  the  police  court  authorized  to  be  created 
thereunder,  and  that  stenographic  reporters  come  within  the 
(/ategory  of  attaches;  and  that  it  is  of  no  moment  that  in  con- 
QLUcting  preliminary  examinations  the  judge  of  said  court 
acquires  jurisdiction  to  do  so  as  a  magistrate  under  the  gen- 
eral law.  The  purpose  of  the  grant  of  power  by  the  consti- 
tutional provision  to  the  charter  framers  was  to  authorize 
them  to  provide  for  the  appointment  and  compensation  of 
all  attaches  to  the  judges  of  such  court,  no  matter  whether 
Ruch  attaches  were  necessary  to  a  proper  dischai^e  of  the 
duties  of  said  judges  under  the  provisions  of  the  charter  or 
ander  the  requirements  of  the  general  law;  the  charter  pro- 
fision  operated  upon  them  as  to  their  attach&i  by  virtue  of 
their  existence  as  judges  of  the  police  court,  created  under 
the  charter. 
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Express  power  being  given  to  the  framera  of  fhe  charter 
to  provide  therein  for  the  appointment  and  compensation  of 
stenographic  reporters  as  attaeh&si  to  the  judge  of  said  oonrt 
in  whatever  capacity  as  such  judge  he  m^t  be  called  on  to 
act,  and  this  having  been  done  Toy  the  framers  thereof ,  the 
provisions  of  the  charter  in  that  respect  superseded  section 
869  of  the  Penal  Code  as  far  as  it  empowered  a  i>olice  magis- 
trate of  a  city  to  appoint  a  reporter  for  a  preUminary  examin- 
ation being  held  by  him  and  to  fix  his  compensation,  because 
under  section  8  of  the  constitution  it  is  declared  that  the  pro- 
visions of  a  charter  authorized  by  that  constitution  shall 
supersede  all  laws  inconsistent  with  it  It  follows  that  the  de- 
murrer to  the  answer  of  defendant  was  improperly  sustained 
and  the  judgment  is  reversed. 

Angellotti,  J.,  McFarland,  J^  Shaw,  J^  Van  Pyke,  J.,  and 
Henshaw,  J.,  concurred. 

BBATTT,  C.  J.,  concurring. — ^I  concur.  A  shorthand  re- 
porter is  not  essential  to  the  examination  of  a  felony  charge. 
The  magistrate  may,  and  often  does,  take  down  the  depositions 
in  longhand  and  have  them  subscribed  by  the  witnesses  at 
the  time  of  the  examination.  The  statute  merdy  gives  him 
the  privilege,  in  his  discretion,  to  appoint  a  reporter  to  take 
down  the  testimony  in  shorthand,  and  when  that  course  is 
followed  gives  to  the  longhand  transcript  the  same  legal  effi- 
cacy that  it  gives  to  a  deposition  regularly  subscribed  by  the 
witness.  (Pen.  Code,  sec.  869.)  Conceding,  then, — as  I  think 
must  be  conceded, — ^that  the  duty  and  the  jurisdiction  of  the 
police  judges  of  San  Francisco  to  examine  felony  charges  is 
solely  dependent  upon  the  provisions  of  the  Penal  Code,  it 
does  not  by  any  means  follow  that  the  mere  discretion  of 
municipal  officers  to  appoint  assistants  in  the  performance  of 
a  duty  devolved  upon  them  by  the  laws  of  the  state  may  not 
be  subjected  to  reasonable  limitations  by  the  municipal 
charter. 

San  Francisco  being  a  consolidated  mty  and  county,  the 
whole  compensation  of  her  police  magistrates  and  their  assist- 
ants is  payable  out  of  the  municipal  funds.  The  framers  of 
her  frediolders'  charter  have  decided  that  two  salaried  short- 
hand reporters  will  suffice  for  the  duty  of  taking  down  the 
evidence  at  preliminary  eyaminations  and  have  said,  in  effect, 
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to  fhe  police  judges.  You  must  get  along  with  tliat  number. 
It  results,  of  course,  that  if  more  than  two  examinations  were 
going  on  at  the  same  time  one  or  more  of  the  judges  would  be 
deprived  of  the  assistance  of  a  stenographer.  But  that  would 
not  prevent  them  from  performing  the  duty  imposed  uix>n 
them  by  the  statute;  it  would  only  require  somewhat  more  of 
their  time,  and  some  additional  labor.  This,  however,  would 
afford  no  ground  for  complaint  that  the  policy  of  the  state 
law  was  defeated  or  its  operation  impeded,  and  as  regards 
the  judge,  he,  as  a  municipal  officer  holding  and  enjoying  the 
emoluments  of  an  office  created  by  the  charter,  could  not  with 
any  consistency  complain  of  a  charter  provision  defining  his 
duties.  I  can  see  no  objection  in  any  point  of  view  to  the 
charter  provision.  There  is  no  real  conflict  between  it  and 
the  state  law;  its  utmost  effect  in  any  oontingenoy  being  to 
compel  an  examination  in  San  Francisco  to  be  conducted  in 
one  of  two  alternative  methods  equally  legitimate  and  effective 
and  differing  only  in  point  of  convenience  and  expense — a  con- 
sideration perculiarly  affecting  the  local  taxpayers,  and  in 
that  sense  a  municipal  affair. 

As  to  the  competency  of  a  municipal  charter  to  regulate 
the  compensation  of  municipal  officers  for  the  performance 
of  all  duties,  including  those  devolving  upon  them  under  the 
general  laws  of  the  state,  the  case  of  Matter  of  Dodge,  185  CaL 
512,  is  conclusive.  In  that  case  it  was  not  only  held  that  the 
compensation  of  the  assessor,  payable  out  of  the  municipal 
treasury,  could  be  fixed  by  the  city  charter,  it  was  even  held 
that  a  compensation  allowed  him  by  the  general  law  out  of  the 
state  funds,  for  services  rendered  exclusivdy  for  the  benefit 
of  the  state  revenue,  could  be  taken  away  and  covered  into  the 
local  treasury  for  the  benefit  of  the  municipal  salary  fund. 
So  long  as  that  decision  stands  the  right  of  the  freeholders 
to  fix  the  compensation  of  all  municipal  officers  cannot  be 
questioned.  The  stenographer  appointed  to  report  the  pro- 
ceedings at  a  felony  examination  is  an  officer — ^he  must  qualify 
by  taking  the  oath  of  office — ^and  in  a  consolidated  dty  and 
county  he  is  a  municipal  officer,  and  his  compensation  for  all 
duties  is  subject,  like  that  of  the  police  judge,  to  regulation  by 
the  charter. 

Behearing  denied. 
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[&  F.  No.  8740.    Department  Two.— Jamuoj  14^  1906.] 

In  the  Matter  of  the  Estate  of  CHRISTIAN  BOLLINGER, 
Deceased.  GEORGE  W.  WHTBARK,  Executor  of  the 
Wm  of  MART  A.  L.  BOLLDIQER,  Deceased,  Appellant, 
V.  GEORGE  T.  BOLLINGER,  Executor  of  the  Will  of 
Christian  Bollinger,  et  al..  Respondents. 

WnJiSi— CoNTSST  AfTKB  Pbobati — OoNTiNUANon — ^Disiassiii  or  OOH- 
TEanp—jyiBCKBrsoiK  NOT  Abused. — ^Wbere  more  than  one  year  had 
elapsed  after  the  trial  of  a  eontest  of  a  will  after  probate,  at  whieh 
the  jnrj  had  disagreed,  and  the  ease,  after  being  reset,  was  con- 
tinued  several  times  on  account  of  the  withdrawal  of  other  attorneys 
and  the  illness  of  an  attorney  who  was  not  present  at  the  first 
trial,  and  there  was  no  appearance,  except  to  move  for  a  further 
eontinnanee,  after  ample  time  had  been  allowed  to  secure  other 
attorneys,  it  was  not  an  abase  of  discretion  to  refuse  to  grant 
another  continuance,  and,  where  the  contestant  decHned  to  proeeed, 
to  dismiss  the  contest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial  M.  H. 
Hyland,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  eourt 

W.  W.  Foote,  and  J.  F.  Conk^,  for  Appellant 

Chailes  W.  Slaok,  and  Y.  A.  Soheller,  for  Respondents. 

THE  COURT. — This  appeal  is  from  an  order  dismissing 
the  contest  of  appellant  and  from  a  final  judgment  against 
him.  The  question  to  be  determined  is  as  to  the  ruling  of  the 
court  on  appellant's  motion  for  a  continuance.  Appellant 
had  filed  a  contest,  after  probate,  of  the  will  of  deceased,  which 
came  regularly  on  for  trial  in  September,  1900,  and  after  a 
trial  occupying  several  weeks  resulted  in  a  disagreement  of 
the  jury. 

Appellant  was  represented  of  record  in  the  contest  by  three 
attorneys,  W.  W.  Foote,  J.  J.  Lermen,  and  Nicholas  Bowden. 
The  case  was  again  regularly  set  for  trial  for  September  17, 
1901,  and  was  then  continued  on  motion  of  appellant's  attor- 
neys to  September  24,  1901.    This  continuiuioe  was  granted 
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upon  a  statement  made  hy  one  of  appellant's  attom^jrs  that 
Mr.  Foote  was  ill  and  unable  to  attend  the  trial.  At  this 
time  the  eourt  informed  counsel  that  if  they  were  not  ready 
to  proceed  with  the  case  on  September  24th  they  must  obtain 
other  counsel  and  be  ready  to  proceed  on  that  day.  On  Sep- 
tember  24th  appellant  appeared  by  his  attorneys,  Bowden 
and  Lermen^  and  again  moved  for  a  continuance  upon  affi- 
davits showing  that  Mr.  Foote  was  in  poor  health  and  unable 
to  attend  the  trial;  that  Lermen  had  expected  Mr.  Foote  to 
try  the  case  and  had  made  his  business  engagements  accord- 
ingly, and  had  other  cases  set  in  court  for  many  succeeding 
weeks ;  that  Bowden  had  been  employed  only  to  assist  in  select- 
ing a  jury,  and  was  not  sufficiently  familiar  with  the  facts  of 
the  case  to  proceed  with  the  triaL 

The  court  denied  the  application  for  a  further  continuance, 
and  thereupon  attorneys  Bowden  and  Lermen  withdrew  from 
the  case  and  refused  to  proceed.  The  court  thereupon  ex- 
cused the  jurors  who  were  in  attendance  and  ready  for  the 
trial  of  the  case,  and  continued  it  again  to  September  25, 
1901,  at  which  time  Mr.  Kerwin  appeared  for  appdlant  and 
asked  for  a  further  continuance  for  three  months,  stating 
that  he  appeared  solely  for  that  purpose.  No  reason  was 
given  as  to  why  appellant  had  not  employed  other  counsd  to 
appear  for  him  generally.  The  court,  however,  again  eon- 
tinued  the  case  to  October  1,  1901,  at  which  time  Mr.  Kerwin 
again  appeared  for  the  sole  purpose  of  moving  for  a  furthar 
continuance,  and  in  support  of  the  motion  read  affidavits 
stating  that  the  case  was  one  of  much  importance,  and  that  it 
would  require  an  attorney  from  sixty  to  ninety  days  to  famil- 
iarize himself  with  the  law  and  facts  and  to  prepare  for  a 
trial.  The  court  thereupon  denied  the  motion  for  a  further 
continuance,  and  contestant  declining  to  proceed,  the  court 
made  an  order  dismissing  the  contest 

The  court  did  not  abuse  its  discretion  in  denying  the  con- 
tinuance. The  case  had  been  pending  for  a  long  time.  Mr. 
Foote  did  not  appear  or  take  part  in  the  trial  which  took  place 
in  1900.  More  than  a  year  had  elapsed  since  that  triaL  Ap- 
pellant had  been  given  every  opportunity  to  employ  counsel 
if  he  so  desired.  In  important  cases  courts  should  grant 
reasonable  and  proper  time  to  parties  to  employ  competent 
counsel  and  prepare  for  trial,  and,  to  the  eredit  of  the  trial 
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judges,  they  are  seldom  appealed  to  in  vain  for  a  reasonable 
(Hmtinuance.  It  is  much  better  to  ''make  haste  slowly/'  with 
the  fiew  of  allowing  all  parties  a  reasonable  timo  to  procure 
their  witnesses  and  prepare  for  trial,  but  at  the  same  time  the 
ends  of  justice  require  that  cases  should  be  tried,  disposed  of 
on  their  merits,  and  unreasonable  delays  prevented  Estates 
should  not  be  tied  up  by  contests  and  kept  in  court  for  many 
years,  regardless  of  the  rights  of  the  heirs  or  devisees.  If  a 
contest  of  a  will  is  initiated  in  good  faith,  and  the  contestant 
shows  due  diligence,  every  opportunity  should  be  given  for 
a  full  investigation  of  the  issues  made  by  the  contestant,  but 
if  a  contest  must  be  continued  for  an  indefinite  time  every 
time  an  attorn^  withdraws  from  the  ease^  there  would  be  no 
end  to  the  matter. 
The  judgment  and  order  are  affinned, 

Hearing  in  Bank  denied 


[8.  F.  No.  8002.    Department  Twow— ^asosiy  14^  1006.] 

PATRICK  BOONET,  Respondent,  v.  GEORGE  P,  GRAY 
and  HARRY  GRAY,  Copartners  as  Gray  Brothers,  and 
MARY  LYNDE  CRAIG,  Defendants;  GRAY  BROTH- 
ERS, Appellants. 

PUBADnros^-SBOOMD  Ajcbmiibd  OoicpuLnrp— Esbobs  or  Buldto  upov 
FoBMXB  OoMFUOMTS^ — ^WImto  issues  were  joined  and  a  trial  had 
upon  a  second  amended  eomplaint  the  former  eomplaints  were 
taperseded,  and  any  errors  in  mlings  made  upon  the  former  com- 
plaints are  immaterial. 

Sa« — SnvnoiXMOT  or  Amxndid  OoicFLAmv— HrjuNonoM — Damaoeb — 
BncuBBEB— MxBJOiMBKB  ov  G4U8i8^— Where  the  second  amended 
eomplaint  sought  an  injunction  to  restrain  injuries  to  plaintiff's 
premises  from  blasting  operations  of  the  defendant,  and  for  dam- 
ages for  injuries  sustained  therebj,  and  in  aid  of  the  injunction 
not  only  aUeged  the  throwing  of  large  rocks  upon  his  premises,  but 
also  set  forth  injuries  to  sewers,  causing  sewer  gas  to  arise  on  the 
premises,  and  douds  of  fine  dust,  affecting  the  health  of  plaintiff 
and  his  fami^,  and  injuring  their  carpets,  curtains^  and  furniture, 
a  demurier  for  misjoinder  of  causes  of  aetioa  vm  gropw^y  o?w- 
reled. 


Digitized  by  VjOOQIC 


754  BooNST  t;.  Gray  Bbo&  [145  CaL 


fix— IxPBOPEB  AssuicFTioNs  IN  DsinTSBKB.— Ofoimds  of  dBnmmr  at- 
BQinmg  that  the  eomplaint  was  solelj  one  for  damages  were  prop- 
erlj  OYMTnled. 

iDr— UNOEirrAINTT  A£  TO  DaMAOXS—SpECITIO  DXNULS  OW  OOMPLADn— 

Tbiaim — ^Thoogh  the  amended  complaint  waa  to  some  extent  nncer- 
tain  as  to  the  exact  amount  of  the  damages  snstained  hf  plaintilT 
for  the  particnlar  injnries  complained  of,  yet  where  the  answer 
speciilcallj  denied  all  the  allegations  of  the  eomplaint  and  a  trial 
was  had  npon  the  issues  thus  joined,  the  defendants  were  not  preja- 
diced  by  the  refusal  of  the  court  to  sustain  a  demurrer  for  sneh  wk- 
certain^. 

llK — CHAMOS    in    OBDIS  of    JUDGICXNT— AbSXNGX  OF    BiLL  OT    BXCBP- 

TiONs* — A  change  in  the  order  for  judgment  without  setting  aside 
or  modifying  the  first  order,  is  not  ayailable  upon  the  judgment-roll 
alone,  in  the  abeenee  of  a  bill  of  exceptions  to  such  change. 
lD^-^in>oiaNT  FOB  Damaqbs — ^Absxncb  OF  Injunction— Afpxllants 
NOT  PBBJTn>icB>« — ^The  appellants  cannot  be  prejudiced  by  a  judg- 
ment for  damages  warranted  l^  the  evidence,  and  cannot  complain 
that  no  injunction  was  awarded  against  the  appellants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  <^d  County  of  San  Francisco.   James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fisher  Ames,  for  Appellants. 

Bama  McEinne,  for  Respondent. 

LOBIGAN,  J. — ^This  action  was  brought  to  enjoin  the  de- 
fendants— ^the  Gray  Brothers — from  woridng  and  operating 
a  quarry  and  rock-cmshu:je:  plant  adjoining  the  premises  of 
plaintiff  in  the  city  and  county  o^  Ssa  Francisco,  and  also  to 
enjoin  the  defendant  Craig,  the  owner  of  the  premises  upon 
which  said  quarry  and  rock-crushing  plant  is  located,  from 
renting  them  to  tbt  said  Gray  Brothers  for  such  purpose. 
Plaintiff  sought  aiso  to  recover  damages  in  the  sum  of  five 
thousand  dollars  from  the  Gray  Brothers  for  injuries  to  three 
dwelling-houses  on  his  premises,  it  being  alleged  that  the 
concussions  occasioned  through  the  blasting  operations  in  said 
quarry  had  loosened  and  weakened  the  foundations  of  said 
houses,  causing  them  to  settle;  that  the  blasts  had  broken  the 
windows  and  projected  large  rocks  through  the  sides  and  roofs 
of  said  dwellings,  breaking  large  holes  therein,  rendering 
them  unfit  for  use  or  occupation;  and  that  the  said  Gray 
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Brothers  had  negligently  placed  large  quantities  of  dirt,  waste 
roeky  and  screenings  from  their  quarry  on  vacant  land  adjoin- 
ing plaintiff's  premises,  whioh,  during  a  heavy  rainstorm,  was 
washed  down  and  carried  on  the  premises  of  plaintiff  and  de- 
posited to  the  depth  of  from  four  to  six  feet  against  the  west 
wall  of  a  two-story  frame  dwelling  owned  by  plaintiff,  which 
eaused  said  dwelling  to  be  thrown  out  of  plumb,  bulged  in  the 
eenter,  and  greatly  injured.  The  court  rendered  judgment  in 
favor  of  plaintiff  against  the  Gray  Brothers  for  fifteen  hun- 
dred dollars,  and  in  favor  of  the  defendant  Craig  against 
plaintiff  for  costs. 

From  this  judgment  the  Gray  Brothers  appeal,  and  the 
case  is  presented  here  upon  the  judgment-roll,  accompanied 
by  bills  of  exceptions  as  to  some  points  of  alleged  error  not 
available  on  the  face  of  the  rolL 

1.  The  complaint  in  this  case  was  twice  amended,  and  it  is 
urged  that  the  court  erred  in  overruling  defendants'  several 
demurrers  to  the  original  and  the  two  amended  complaints 
and  denying  their  motion  to  make  the  original  complaint  more 
certain  and  definite,  as  likewise  their  motions  to  strike  out 
certain  portions  of  the  second  amended  complaint,  and  it  is 
the  accuracy  of  the  rulings  of  the  court  on  these  several  mo- 
tions which  is  presented  under  the  bills  of  exceptions. 

We  are  not  concerned,  however,  with  the  rulings  of  the 
court  upon  the  original  or  first  amended  complaint.  These 
pleadings  were  superseded  by  the  second  amended  complaint, 
which  was  answered  by  the  defendant,  and  upon  the  issues 
thus  made  the  cause  was  tried  and  judgment  rendered.  If 
this  second  amended  complaint  was  not  vulnerable  to  the 
attack  the  defendants  made  upon  it  by  demurrer  or  motion  to 
strike  out,  then  it  is  of  no  moment  whether  the  court  erred  in 
its  rulings  on  the  demurrer  or  motion  to  the  previous  plead- 
ings of  plaintiff  or  not;  the  sufficiency  of  this  last  pleading 
is  alone  in  question. 

This  demurrer  to  the  second  amended  complaint,  to  treat  of 
it  briefly  and  in  respect  to  the  particular  points  upon  which  it 
is  urged  it  should  have  been  sustained,  was  interposed  upon  the 
assumption,  unwarranted  by  the  pleadings,  that  the  complaint 
was  framed  for  the  recovery  of  damages  solely,  while  it  is  clear 
that  under  it  plaintiff  sought  an  injunction  to  restrain  de- 
fendants from  further  prosecuting  blasting  and  rock-emshing 
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in  the  vicinity  of  his  premises,  as  well  as  for  damages  wfaiek 
he  alleged  he  had  already  sustained  in  injuries  to  his  dwellingi 
thereby.  With  a  view  of  sostaining  a  right  to  an  injnnctkHi, 
plaintiff  averred,  among  other  things,  that  the  quarry  was 
operated  in  such  a  manner  by  the  Grays  as  to  constantly  throw 
large  rocks  upon  his  premises,  which  covered  the  land  with 
debris;  that  large  amounts  of  dirt  and  screenings  from  said 
quarry  deposited  by  the  defendants  on  the  streets  and  side- 
walks adjoining  the  premises  of  plaintiff  had  been  swept  by 
wind  and  rain  upon  his  premises,  filling  up  the  sewers,  pre- 
venting the  sewage  from  flowing  therein,  and  causing  great 
volumes  of  sewer-gas  to  arise  therefrom,  endangering  the 
health  and  lives  of  plaintiff,  his  family,  and  his  tenants;  that 
his  houses  (two  of  which  were  occupied  by  tenants,  one  by 
himself)  were  being  injured  from  rocks  cast  upon  and  hnried 
through  them,  and  the  lives  and  safety  of  tiieir  occupants 
endangered  thereby;  that  the  effect  of  the  said  blasts  and 
operations  of  the  rock-cmsher  was  to  cause  great  clouds  of 
dust  and  fine  sand  to  arise,  filling  the  air  about  and  in  plain* 
tiff's  houses,  to  the  great  injury  of  the  health  of  the  plaintiff 
and  his  family,  and  that  said  dust  settled  in  the  houses,  ruin- 
ing the  carpets,  curtains  and  household  furniture  therein. 

It  is  clear  from  these  allegations  of  the  complaint,  that  they 
were  made  with  a  view  of  obtaining  an  injunction  against 
defendants,  and,  except  as  to  the  allegations  of  plaintiff's 
injuries  to  his  houses  from  the  blasts,  were  not  made  the 
basis  of  the  demand  for  damages. 

So  that  in  this  view  there  was  no  merit  in  defendants'  de- 
murrer on  the  ground  that  several  causes  of  action — damages 
for  injuries  to  the  person  and  damages  for  injuries  to  the 
property — ^were  improperly  united,  or,  if  not  improperly 
united,  should  have  been  separately  stated,  and  hence  the  de- 
murrer on  this  ground  was  properly  overruled.  The  only 
damages  sought  were  for  injuries  to  the  houses,  particularly 
the  two-story  dwelling,  the  allegations  concerning  which  we 
have  already  called  attention  to. 

There  are  other  grounds  of  demurr^  interposed  idiich 
could  not  possibly  have  any  merit,  unless  on  the  assumption 
that  the  complaint  was  solely  one  for  damages,  and  as  it  ap* 
pears  that  that  assumption  is  entirely  erroneous^  it  would  Iw 
waste  of  time  to  attempt  to  discuss  tiiem. 


Digitized  by  VjOOQIC 


Jan.  1906.]  Roonet  t;.  Gray  Bbo&  757 

The  demurrer  nrged  also  yarions  particnlan  in  which  the 
oomplaint  was  uncertain,  most  of  which,  like  the  other  grounds 
of  demurrer  just  disposed  of,  being  predicated  on  a  false 
theory  as  to  the  scope  of  the  oomplaint,  have  no  foroa. 

It  is  particularly  insisted,  however,  in  the  same  line,  that 
the  demurrer  should  have  been  sustained  upon  the  ground 
that,  as  to  the  injuries  to  his  property  for  which  plaintiff  did 
seek  damages,  the  complaint  is  uncertain  as  to  the  manner, 
extent,  or  amount  thereof. 

It  must  be  conceded  that  a  more  perfect  pleading  in  this 
respect,  as  in  some  other  particulars,  might  have  been  pr^ 
I>ared,  especially  after  three  efforts  in  that  regard,  and  it  is 
possible  that  it  may  be  to  some  extent  open  to  the  last  objection 
urged  against  it— that  it  does  not  set  forth  with  sufficient 
certainty  the  exact  amount  of  damages  sustained  by  the  par- 
ticular injuries  complained  of,  although  as  to  the  manner  and 
extent  of  those  injuries  the  complaint  is  clearly  certain  enough. 
Yet  we  do  not  think  it  so  fatally  defective  as  to  the  allegation 
of  damages  that  the  order  of  the  court  overruling  it  should 
be  reversed.  The  general  rule  requiring  the  amount  of 
damages  sustained  by  several  alleged  wrongful  acts  of  a  de- 
fendant to  be  stated  with  exactness  is  in  order  that  the  defend- 
ant may  have  an  opportunity  of  determining  whether  he  will 
concede  a  good  cause  of  action  for  any  or  all  of  the  amounts 
elaimed,  or  that,  if  not  so  conceding,  he  may  be  able  to  pre- 
pare himself  with  evidence  upon  the  trial  to  contest  them. 
{MaUofy  v.  Thomas,  98  Cal.  644,  647;  Foerst  v.  Kelso,  131 
CaL  376,  378.)  Now,  it  is  quite  evident  from  the  record  in 
this  case  that  the  defendants  were  not  injured  by  the  refusal 
of  the  court  to  sustain  the  demurrer  in  this  respect  under  the 
above  rule,  or  any  extension  of  it  which  now  suggests  itself 
to  us,  because  the  answer  of  the  defendant  consists  of  a 
specific  denial  of  all  the  aUegations  of  the  complaint.  They 
deny  that  any  of  the  injuries  asserted  by  plaintiff  occurred 
either  through  their  acts  or  at  all.  Having  presented  these 
square  issues,  and  the  cause  having  been  tried  on  them,  it 
cannot  be  said  that  the  alleged  uncertainty  in  the  oomplaint 
aft  to  the  amount  of  damages  claimed  to  have  been  sustained 
I^  plaintiff,  could  have  misled  or  prejudiced  the  appellants, 
as  their  contention  was  that  the  plaintiff  had  suffered  no 
injaxy  ataU. 
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When  a  ease  has  been  tried  and  a  judgment  rendered  on 
the  facts,  in  order  to  warrant  a  reversal  upon  the  ground  of 
error  in  OYemiling  a  demurrer  interposed  on  the  ground  of 
uncertainty  in  the  complainti  it  must  appear  that  some  sub- 
stantial  right  of  the  demurrant  has  been  affected,  some  pre- 
judicial error,  as  distinguished  from  abstract  error,  suffered 
by  him,  or  he  has  no  room  for  complaint  {Alexander  y. 
Central  etc.  Co^  104  CaL  537;  Foerst  v.  Kelto,  131  CaL 
376,  378.) 

As  to  the  motion  to  strike  out  portions  of  the  second 
amended  complaint,  it  is  enough  to  say  that  the  court  granted 
the  motion  as  far  as  the  defendant  was  entitled  to  it 

2.  In  the  record  appears  a  '^minute  order  for  judgment" 
made  by  the  trial  court  May  10,  1901,  ordering  that  plaintiff 
have  judgment  against  defendant  for  the  sum  of  fdty  dollars. 
On  December  7, 1901,  findings  and  conclusions  of  law  award- 
ing plaintiff  fifteen  hundred  dollars  damages  were  filed  and 
a  judgment  for  that  amount  recorded  and  docketed. 

It  is  insisted  by  appellants  that  the  court  erred  in  making 
a  second  and  different  order  for  judgment,  without  setting 
aside  or  modifying  the  first. 

But  this  point  is  not  available  to  the  appellants  on  the 
record.  It  cannot  be  considered  upon  an  api>eal  from  the 
judgment  on  the  judgment-roll  alone;  it  should  have  been 
presaited  for  consideration  to  this  court  on  a  bill  of  exoep* 
tions.  The  first  order  for  judgment  may  have  been  set  aside 
by  consent  of  the  parties  or  by  an  order  of  the  court,  and  the 
entry  in  the  minutes  to  that  effect  would  not  appear  in  the 
judgment-rolL  As  is  said  in  Paige  v.  Boeding,  96  CaL  391, 
relative  to  the  setting  aside  of  a  prior  judgment,  and  which 
applies  with  all  the  more  force  as  to  setting  aside  a  prior 
order:  '^ Circumstances  may  have  arisen  wherein  the  trial 
court  would  have  been  justified,  under  the  law,  in  setting  aside 
the  first  findings  and  judgment,  and  in  filing  the  second  find- 
ings and  judgment;  and  with  no  showing  to  the  contrary,  we 
must  assume  that  such  circumstances  did  arise.  ...  As  al- 
ready suggested,  we  find  no  bill  of  exceptions  in  the  record, 
and  it  is  only  upon  a  bill  of  exceptions  that  we  would  be 
allowed  to  examine  into  the  sufiSciency  of  the  reasons  which 
moved  the  court  to  set  aside  and  declare  void  its  first  judgment 
rendered  in  the  case.    Its  order  may  have  been  erroneous,  or 
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it  may  have  been  entirely  void,  bnt  the  matter  is  not  a  proper 
subject  of  inquiry  before  us,  not  having  been  presented  for  a 
review  in  any  form  authorized  by  the  statute."  (Also,  Van 
Sehmidi  v.  Van  Schmidt,  104  CaL  549.) 

3.  There  is  nothing  in  the  point  that  the  court  failed  to 
find  upon  the  issue  as  to  the  right  to  an  injunction.  As  we 
read  the  findings,  we  think  it  did.  But  if  it  did  not  it  could 
not  affect  the  judgment  which  was  rendered.  This  was  solely 
for  damages,  and  was  based  upon  sufficient  findings  to  warrant 
it^  and  plaintiff  was  entitled  to  recover  such  damages  there- 
under whether  there  was  a  finding  on  the  issue  of  the  right  to 
an  injunction  or  not.  The  court  awarded  no  injunction 
against  appellants,  and  they  have  no  cause  to  complain. 

The  judgment  appealed  from  is  affirmed. 

MeFarland,  J.,  and  Henshaw,  J.,  oononrred. 
Hearing  in  Bank  denied. 


[8.  7.  No.  8062.    BepaTtment  Two.— Jaanaiy  16,  1905.] 

JEBEMIAH  F.  SULLIVAN  et  aL,  Bespondents,  v.  HENBY 
T.  GAGE  et  al..  State  Board  of  Examiners,  Appellants. 

AonoH  0T  Statb— Dissolution  or  OosPoaiLTioir— Void  Obdxb  roa  Ri- 
onvzB — Allowance  op  Attobnxts'  Fees  against  Statb— Bbjsc- 
noN  BT  BoASD  OP  Examinkbs—Mandaicus.— Where  aa  action  was 
brought  l^  the  state  to  diBaolye  a  corporation,  and  the  court 
therein  made  a  TOid  order  appointing  a  receiver,  and  npon  report 
of  the  receiver  made  an  order  aUowing  hie  attom^^  eompeasation 
against  the  state,  without  notice  to  the  state,  and  a  claim  therefor 
was  repeatedlj  presented  hy  the  attorn^  to  the  state  board  of 
examiners,  and  repeatedly  rejected  hy  it,  its  action  in  rejecting  it 
was  discretionary  and  judicial,  and  mandamiu  win  not  lie  to  compel 
the  board  to  allow  it 

Ia«— Attobnxts'  Fibs  not  Oostsw— The  attonu^'  fees  allowed  hy  the 
conrt  are  not  costs  against  the  state  within  the  meaning  of  section 
1038  of  the  Oode  of  Civil  Procedure,  which  the  board  has  no  discre- 
tion to  reject,  when  the  judgment  therefor  is  final. 

In. — ^VoiD  Obdxb  op  Allowancx* — The  allowance  of  attorneys'  fees 
being  based  on  the  void  order  appointing  the  receiver,  he  cannot  be 
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regarded  as  a  reeeiver,  and  the  eonrt  had  no  power  to  allow  attor- 
BflyB'  fees  based  npon  sneh  Toid  order,  and  the  order  aDowing  the 
same  is  itself  void.  Hie  order  should  have  run  to  the  receiver,  and 
not  to  the  attorneys  for  the  receiver  as  sueh,  who  can  have  no  ri|^t 
of  action  to  enforce  them,  and  the  allowance  to  them  is  void. 

Id.— JuBisDiCTioN  OF  BoABD  OF  EzAHiNXRS. — ^The  board  of  examiners 
is  forbidden  to  entertain  a  demand  against  the  state  once  rejected 
bj  it,  unless  sneh  facts  are  presented  to  the  board  as  between  indi- 
viduals would  be  ground  for  a  new  triaL 

iDg— Void  Judombnt  of  Obdzb—Effbot  of  Bisicumul  of  Affbaim — ^The 
dismissal  of  an  appeal  from  a  void  judgment  or  order  is  an  affirm- 
ance thereof  only  in  a  limited  sense,  and  imparts  no  validity  thereto. 

iBy — OoNSTiTunoNAL  I1A.W— VoiD  Spbczal  AppbopblltioMw — ^A  Special 
appropriation  act  which  contains  several  items  which  are  not  for 
a  single  purpose  is  void,  as  being  in  violation  of  section  84  of  article 
IT  of  the  constitution. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  the 
City  and  County  of  San  Franeisoo.  Frank  J.  Murasky, 
Tudge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Van  Fleet,  for  Appellants. 
Sullivan  &  Sullivan,  for  Respondents. 

HENSHAW,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiffs  awarding  a  temporary  writ  of  mandate 
against  the  defendants,  the  state  board  of  examiners,  com- 
manding the  board  ''to  forthwith  approve  and  allow"  a  claim 
of  the  plaintiffs  against  the  state  of  California  for  five  thou- 
sand dollars. 

The  facts  material  to  this  consideration  are  as  follows:  In 
1888  an  action  was  commenced  by  the  people  of  the  state  of 
California,  upon  the  relation  of  Gteorge  A.  Johnson,  attorney- 
general,  under  section  803  of  the  Code  of  Civil  Procedure, 
against  the  American  Sugar  Refinery  Company,  a  corpora- 
tion, to  obtain  a  judgment  excluding  that  corporation  from 
its  corporate  franchise  on  the  ground  of  misoser.  In  Janu- 
ary, 1890,  a  judgment  was  rendered  in  this  action  excluding 
the  corporation  from  the  franchise,  dissolving  it  as  a  corpora- 
tion and  imposing  a  fine  upon  it,  and  in  February,  1890,  the 
court,  upon  the  application  of  the  attorney-general,  and  upon 
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order  directing  the  defendant  to  show  cause,  made  its  order 
appointing  Patrick  Beddy  receiver  in  the  action,  to  take  pos- 
sesBion  of  all  the  property  of  the  corporation,  and  to  hold  the 
same  pending  the  appeal  from  the  judgment.  Beddy  quali- 
fied as  receiyer,  took  possession  of  some  of  the  property  of  the 
oorporatiouy  and  so  continued  until  the  ninth  day  of  June, 
1890.  Upon  that  date  a  writ  of  prohibition  was  issued  from 
this  court  in  the  ease  of  Havemeyer  v.  Superior  Court,  84  Cal. 
827/  adjudging  that  the  order  of  the  superior  court  appointing 
Patrick  Beddy  receiyer  and  all  orders  made  by  the  superior 
oouit  in  pursuance  of  aid  thereof  were  null  and  yoid  and  of 
no  effect  and  in  excess  of  the  jurisdiction  of  the  superior 
eourty  and  the  superior  court  and  its  judge  were  prohibited 
and  restrained  from  in  any  manner  acting  upon  and  enforcing 
the  orders,  or  either  of  them,  and  the  court  was  further  com- 
manded without  delay  to  revoke  and  annul  the  orders  and 
each  of  them. 

On  Januaiy  10,  1891,  Patrick  Beddy  filed  in  the  superior 
oourt  his  account  and  report  of  his  administration  as  re- 
ceiver, in  which  he  stated  that  he  had  been  '^obliged  to  employ 
counsel  for  the  purpose  of  advising  him  in  his  duties  in  the 
premises,  and  did  employ  Messrs.  Sullivan  &  Sullivan''  (plain- 
tiffs herein),  and  that  their  services  as  such  were  reasonably 
worth  five  thousand  dollars.  On  the  same  day  the  superior 
court  made  its  order  appointing  M.  C.  Blake  a  referee  to  take 
proofs  as  to  the  matters  embodied  in  the  report,  and  to  report, 
amongst  other  things,  ''the  amount  proper  to  be  allowed  as 
compensation  for  the  services  of  Messrs.  Sullivan  &  Sullivan, 
attorneys  at  law,  rendered  to  said  Beddy  while  acting  as  such 
receive. ' '  On  February  3, 1891,  Blake  made  his  report,  which 
contained  the  statement  that  Messrs.  Sullivan  &  Sullivan  had 
acted  as  attorneys  and  counsel  of  the  receiver  in  all  the  matters 
of  said  receivership,  and  had  rendered  valuable  and  important 
servioeSi  and  that  such  services  were  reasonably  worth  the  sum 
of  five  tiiousand  dollars,  and  that  no  payments  had  been  made 
on  account  thereof.  On  the  day  upon  which  the  report  was  filed 
the  oourt  made  its  order  approving  it,  which  order  oontained 
the  following:  ''And  it  is  further  ordered,  adjudged  and  de- 
creed that  Messrs.  Sullivan  &  Sullivan  are  oititled  to  the  sum 
of  five  thousand  ($5,000)  dollars  from  the  state  of  CaUfor- 
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nia.''  No  notice  was  given  to  the  state  of  any  of  these  pro- 
ceedings, nor  was  the  state  represented  at  any  of  these 
hearings.  In  April,  1891,  the  attorney-general  took  an  appeal 
to  this  court  from  this  last-qnoted  order  or  judgment.  On 
December  14, 1892,  and  while  this  appeal  was  pending,  plain- 
tifib  presented  to  the  state  board  of  examiners  their  claim 
for  ^'professional  services  rendered  by  said  Sullivan  &  Sulli- 
van, as  attomejTs  and  counselors  for  the  receiver  appointed 
by  the  superior  court  of  the  city  and  county  of  San  Franciaoo, 
state  of  California,  in  that  certain  action  entitled  'The  People 
of  the  State  of  California,  upon  the  relation  of  Gtoorge  A. 
Johnson,  Attomey-Gteneral,  plaintiff,  vs.  American  Sugar  Re- 
finery, defendant,'  during  the  first  six  months  of  the  year 
A«  D.  1890.  Said  sum  of  $5,000  (five  thousand  dollars) 
was  fixed  and  allowed  as  the  fee  of  Sullivan  &  Sullivan  for 
said  professional  services  by  the  superior  court  of  the  cily  and 
county  of  San  Francisco,  by  order  of  said  court,  duly  given, 
made  and  entered  in  said  court  on  the  third  day  of  February, 
1891."  On  December  15, 1892,  the  board  of  examiners  made 
its  order  rejecting  the  claim  as  follows:  ''The  annexed  ac- 
count for  $5,000.00,  presented  by  Sullivan  &  Sullivan  for 
legal  services  (case  of  People  v.  American  Sugar  Befineiy 
Company),  41st  fiscal  year,  is  rejected  and  disallowed  under 
section  662,  Political  Code,  because  the  board  is  of  the  opin- 
ion that  the  state  is  not  liable  in  view  of  the  facts,  evidenee, 
and  decision  of  the  supreme  court  in  the  ease  of  Havemeyer 
V.  Superior  Court,  84  CaL  327,^  and  Havemeyor  v.  Superior 
Court,  87  Cal.  267/'  Thereupon  plaintifib  appealed  to  the 
legislature  from  this  disallowance  of  their  claim,  and  served 
notice  upon  the  state  board  of  examiners  of  their  appeaL  In 
1895  the  legislature  passed  the  following  act  (Stats.  1895, 
p.  238)  :— 

"An  act  appropriating  money  to  pay  the  claims  of  H.  P.  Pyer, 
F.  F.  Dyer,  C.  A.  Granger,  Ghiston  Goldsmith,  and  SuUi- 
van  &  Sullivan. 

"The  people  of  the  state  of  California,  represented  in  nnate 
and  assembly,  do  enact  as  follows : 

"Section  1.  The  sum  of  eight  thousand  six  hundred  and 
forty-five  dollars  is  hereby  appropriated  out  of  any  monegr  in 
the  state  treasury  not  otherwise  appropriated,  to  pay  the 
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claim  of  H.  P.  Dyer  for  four  himdred  and  six  doIIazB;  C.  'JL 
Granger  for  four  hundred  and  fhirty-one  dollars;  F.  F. 
Dyer  for  two  thousand  seven  hundred  and  sev«i1y-fiye  dol- 
lars; Gaston  Goldsmith  for  thirty-three  dollars;  and  SoQiTan 
&  Sulliyan  for  five  thousand  dollars ;  which  amounts  have  been 
assessed  as  costs  against  the  state  of  California  in  the  ease  of 
The  People  of  the  State  of  California  t;.  The  American  Sugar 
Refinery  Company,  number  twenty-four  thousand  three  hun- 
dred and  eighty-one^  in  the  superior  court  of  the  state  of  Cali- 
fomia,  in  and  for  the  city  and  county  of  San  Francisco.'* 

Thereafter,  and  upon  July  12, 1895,  Messrs.  Sullivan  &  Sul- 
livan again  presented  to  the  board  of  examiners  a  claim  recit- 
ing the  facts  above  stated  as  to  the  report  of  Mr.  Beddy,  its 
ref eraice  to  Mr.  Blake,  his  report  thereon,  and  setting  forth 
^'that  thereafter  said  report  came  on  regularly  for  hearing 
before  said  superior  court,  and  said  court,  after  due  con- 
sideration, duly  gave  and  made  a  judgment  confirming  said 
report  and  directing  payment  to  said  Sullivan  &  Sullivan  of 
said  sum  of  five  thousand  dollars;  that  said  judgment  has 
never  been  reversed,  vacated,  or  set  aside;  that  on  the  27th 
day  of  March,  1895,  an  act  of  the  legislature  of  the  state  of 
California  was  duly  passed  and  approved  by  the  governor  of 
said  state,  appropriating  out  of  the  moneys  in  the  state  treas- 
ury not  otherwise  appropriated  the  sum  of  five  thousand  dol- 
lars to  pay  said  claim  of  SuUivan  &  Sullivan.'' 

On  December  13,  1895,  the  state  board  of  examiners  again 
rejected  the  daim  in  the  following  order:  ''The  annexed 
aecount  for  $5,000.00,  presented  by  Sullivan  &  Sullivan  for 
legal  services  in  the  case  of  The  People  v.  Am.  Sugar  Befinery 
Company,  is  rejected  and  disallowed  under  section  662,  Po- 
litical Code,  because  not  a  legal  charge  against  the  state." 
This  last-mentioned  claim  was  also  presented  and  acted  upon 
by  the  state  board  of  examiners,  while  the  appeal  from  the 
order  of  the  superior  court  was  still  pending.  On  February 
7, 1899,  this  court  made  its  order  dismissing  the  appeal  there- 
tofore taken  by  the  state  from  that  order  for  the  failure  of 
the  appellant  to  file  any  transcript  on  appeal  And  upon 
March  10, 1899,  the  remittitur  on  such  appeal  was  filed  in  the 
Bupmor  court  On  March  6,  1899,  the  plaintiffs  again  pre- 
sented to  the  board  their  daim,  and  on  June  27,  1899,  the 
board  again  rejected  the  claim,  stating  ''This  claim  is  dis- 
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appioved  by  the  board  of  examiners.  First — ^Because  the 
demand  was  rejected  by  the  state  board  of  examiners  for 
sufficient  reason  on  Dec.  15,  1892;  and  a  second  time  rejected 
by  said  board  for  sufficient  reason  on  the  13th  day  of  Dec., 
1895;  and  there  appears  no  law  whatever  authorizing  this 
board  to  entertain  the  same  demand  a  third  time.  Accord- 
ingly the  board  disapproves  this  daim^  and  causes  the  same 
to  be  filed  with  the  records  of  the  board  with  the  foregoing 
statement  showing  such  disapproval  and  the  reasons  therefor. 
Upon  this  rejection,  the  plaintiffis  sued  in  mandate,  and,  as 
has  been  stated,  obtained  a  judgment  of  the  trial  court  com- 
manding the  board  of  examiners  ''to  forthwith  approve  and 
allow''  their  claims,  and  from  this  judgment  the  state  board 
of  examiners  has  appealed. 

Appellants'  first  contention  against  the  judgment  may 
thus  be  stated:  The  board  of  examinera,  in  passing  upon 
claims  such  as  this,  is  vested  with  discretionary  and  judicial 
powers;  mandate  will  not  lie  to  compel  it  to  exercise 
those  powers  in  any  given  way,  or,  as  here,  to  force  the 
board  to  approve  and  allow  a  claim.  Second,  mandate  will 
not  lie  in  this  case,  because  the  board  has  already  acted,  has 
exercised  its  discretionary  and  judicial  powers,  and  has  three 
times  rendered  its  judgment  against  the  validity  of  the  claim. 
Plaintiffis'  only  redress  is  by  direct  appeal  from  such  judg- 
ment, or  by  such  other  appropriate  mode  of  relief  as  the  state 
has  provided,  and  if  the  state  has  provided  no  mode  of  relief, 
then  the  action  of  its  agent,  the  board  of  examiners,  is  final 
and  conclusive. 

Bespondents,  in  answer  to  this,  admit  the  well-settied  rule 
that  mandate  will  not  lie  to  compel  a  tribunal  exercising  dis- 
cretionary and  judicial  functions  to  act  in  a  particular  way, 
but  they  insist  that  mandate  will  lie  to  compel  specific  form  of 
action  where  no  discretionary  or  judicial  powers  are  vested 
with  the  board,  or  with  the  tribunal,  and  where  but  one  form 
or  eourse  of  action  is  open  to  them  upon  the  claim ;  and  they 
insist  that  their  own  case  is  of  the  latter  sort  Furthermore, 
they  urge  against  the  objection  that  the  board  has  already 
aeted  by  rejecting  the  claim,  that  these  orders  of  r^ection 
do  not  constitute  res  adjudicata  against  them  for  the  reason 
that  at  the  time  of  these  rejections  the  appeal  from  the  order 
aBowing  them  counsel  fees  was  still  pending  in  the  courts  and 
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was  therefore  suh  judice;  while  at  the  time  of  the  commence- 
ment of  this  action,  by  a  dismissal  of  that  appeal,  the  order 
had  become  final  and  valid  by  operation  of  the  judgment  of 
dismissal. 

The  duties  and  powers  of  the  board  of  examiners  in  these 
matters  are  prescribed  by  sections  660  and  661  et  seq.  of  the 
Political  Code.  Three  classes  of  claims  are  there  specified: 
The  one  for  which  appropriations  have  been  made  (sees.  660, 
661,  662) ;  the  second  those  for  the  settlement  of  which  pro- 
vision has  be^i  made  by  law,  though  no  specific  appropriation 
has  been  made  therefor  (sec.  663) ;  and  the  last  those  for 
the  settlement  of  which  no  provision  has  been  made  by  law 
(sees.  664,  665,  666).  As  to  the  third  class,  the  board  has  no 
jwwer  other  than  **to  report  to  the  legislature  such  facts  and 
recommendations"  as  they  deem  proper.  In  acting  upon  a 
claim  of  the  other  two  classes  the  board  is  authorized,  by 
these  sections,  either  to  approve  or  disapprove  it.  Respond- 
ents, in  support  of  their  contention  that  the  state  board  of 
examiners  was  not  called  upon  to  exercise  discretionary  and 
judicial  functions  in  the  matter  of  their  claim,  place  great 
reliance  upon  the  case  of  Lawrence  v.  Booth,  46  Cal.  187. 
That  was  mandate  against  the  state  board  of  examiners  to 
eompel  the  allowance  of  a  claim  for  costs  in  an  action  com- 
menced by  the  district  attorney  upon  behalf  of  the  state, 
which  costs  were  assessed  by  the  district  court  under  the  pro- 
visions of  a  special  statute,  the  contention  of  the  defendant 
board  being  that  the  award  of  costs  by  the  district  court  was 
not  conclusively  binding  upon  it,  and  did  not,  therefore,  con- 
trol its  action.  That  contention  was  disposed  of  in  the  fol- 
lowing language:  '^At  all  events,  the  requirement  of  the 
statute,  as  we  construe  it,  is  i>ositive,  that  the  cost  of  publi- 
cation, as  taxed  by  the  court,  shall  be  paid  by  the  state.  This 
leaves  to  the  auditing  officers  no  discretion  as  to  the  amount 
for  which  the  claim  shall  be  allowed.  It  must  still  pass 
tlurough  the  hands  of  the  board  of  examiners,  in  the  ordinary 
routine  of  business,  but  the  amount  allowed  can  be  no  other 
than  that  fixed  by  the  judgment  of  the  court."  Here,  it  will 
be  observed,  was  waged  no  controversy  over  the  provisions  of 
the  statute,  nor  over  the  validity  of  the  order  of  the  court  in 
fixing  costs,  the  point  of  difference  being  merely,  as  has  been 
stated,  whether  the  court's  allowance  absolutely  controUed  the 
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aetion  of  the  board  of  examinera.  Apart  from  sach  ezeep- 
tional  cases  as  that  illustrated  in  Lawrencs  ▼.  Booth,  46  CaL 
187y  it  is  unquestionably  the  fact,  and  has  been  so  declared  by 
this  eourty  that  the  state  board  of  examinera  does  exeieisey  in 
the  generalily  of  cases,  discretionary  and  judicial  functionsy 
making  their  acceptance  or  rejection  of  a  claim  not  only  finals 
but  free  from  collateral  attack.  And  so  it  is  distinctly  laid 
down  as  to  the  powera  of  this  board  upon  these  very  daims  in 
CahiU  Y.  ColgM,  (CaL)  81  Pac.  614,  where  it  is  said:  ''The 
board  of  examinera  has  unlimited  power  to  inyestigate  the 
merits  of  all  claims  presented  for  allowance,  and  may  aet 
upon  facts  within  the  personal  knowledge  of  its  membos,  as 
wdl  as  upon  evidence  from  other  sources.  (PoL  Code^  sees. 
658,  666.)  It  was  the  duty  of  the  attorney-general,  as  a  menir 
ber,  to  impart  to  the  board  his  personal  knowledge  of  all 
material  facts  in  regard  to  the  suit  of  PeapU  v.  Eavemeif^r, 
which  suit  had  been  prosecuted  by  him;  and  he  must  be 
presumed  to  have  performed  this  duty.  In  the  matter  of 
approving  and  rejecting  claims  against  the  state,  the  board  of 
examinera  acts  judicially,  and  its  decisions  in  cases  of  which 
it  has  jurisdiction  are  not  subject  to  collateral  attack.  In 
his  work  on  Judgments  (sec.  532)  Mr.  Black  says:  'When 
the  statutes  commit  to  a  board  of  county  commissionen,  or 
supervisors,  or  auditors,  or  to  a  town  council,  the  duty  of 
examining  and  auditing  claims  against  the  municipality,  tiieir 
action  in  auditing,  adjusting,  or  rejecting  such  a  claim  is 
judicial  in  its  nature,  and  their  decision  is  binding  and 
dusive,  unless  revened  on  appeal' ;  citing,  among  other  < 
Osierhoudt  v.  Rigney,  98  N.  Y.  222;  Colusa  County  y.  Ds 
Jametty  55  CaL  373;  Placer  County  v.  CampbM,  (CaL)  11 
Pac.  602.  In  Osierhoudt  v.  Rigney,  98  N.  Y.  223,  the  court 
said :  'The  acts  of  a  board  of  audit,  within  its  jurisdiction,  in 
the  absence  of  fraud  or  collusion,  are  final  and  conclusive,  and 
cannot  be  questioned  on  a  collateral  proceeding.  Whether  the 
daim  is  a  proper  town  or  county  charge,  in  a  case  where  it 
is  doubtful,  and  rests  upon  disputed  evidence,  and  what 
amount  shall  be  allowed  when  not  fixed  l^  statute,  are  quea- 
ti<ms  which  the  statute  commits  to  the  determination  of  the 
board  of  audit ;  and  however  much  it  may  err  in  judgmesnt 
upon  the  facts,  so  long  as  it  keeps  within  its  jurisdictioii,  and 
acts  in  good  faith,  its  audit  cannot  be  overiiaaled,  but  is  final. 
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as  well  as  to  the  taxpayers  as  to  the  claimants.'  (See,  also, 
BoJrintan  y.  Supervisors,  16  CaL  209;  Miller  y.  Sacramento 
County,  25  Cal.  94;  Emery  y.  Bradford,  29  CaL  84;  Scheerer 
y.  Edgar,  76  CaL  569;  Bemal  y.  Lynch,  86  Cal.  135;  Blaek, 
Jdgm.,  see.  250.) ''  In  farther  support  of  the  principles  here 
enunciated^  and  on  the  proposition  that  mandate  will  not  lie 
to  compel  specifle  action  by  a  tribunal  yested  with  discretion- 
ary powers,  may  be  cited  TUden  y.  Supervisors,  41  CaL  68; 
Berryman  y.  Perkins,  55  CaL  483;  Strong  y.  Orant,  99  CaL 
100;  Jacobs  y.  Supervisors,  100  CaL  121.  While  in  Wood  y. 
Strother,  76  Cal.  545,  npon  which  respondents  rdy,  it  is  said; 
''If  the  determination  of  the  tribunal  was  intended  to  be  final, 
it  is  plain  that  it  cannot  be  disturbed,  either  on  mofndamMS 
or  in  any  other  way.  If  it  was  not  intended  to  be  final,  but 
there  is  other  'plain,  speedy,  and  adequate  remedy,'  the  writ 
cannot  issue;  for  it  was  not  designed  to  usurp  tibe  place  ei 
other  remedies." 

We  are  thus  brought  to  consider  whether  the  claim  before 
us  presaits  a  case  within  the  exception  to  the  general  rule  as 
noted  in  Lawrence  y.  Booth,  46  CaL  187,  for  if  it  does  not,  then 
clearly  this  action  will  not  lie.  Herein  respondents  cite  see- 
tion  1038  of  the  Code  of  Ciyil  Procedure,  to  the  affect  that 
when  the  state  is  a  party,  and  costs  are  awarded  against  it, 
they  must  be  paid  out  of  the  state  treasury,  and  their  argu- 
ment which  follows  is,  that  the  award  which  the  court  made 
in  their  f ayor  was  in  effect  an  award  for  costs  in  the  action, 
and  that  the  order  fixing  the  amount  haying  been  made  by  a 
court  of  competent  jurisdiction,  and  the  appeal  from  that 
order  to  this  court  haying  been  dismissed,  the  matter  becomes 
an  absolute  finality,  and  that  naught  is  left  for  the  state  board 
of  examiners  but  to  approye  their  daim.  But  the  parallel 
between  this  case  and  that  of  Lawrence  y.  Booth  would  be 
much  closer  were  it  not  for  the  objections  which  are  presented 
to  all  these  matters.  In  the  first  place,  section  1038  is  dealing 
merely  with  "costs"  as  such.  Plaintiffs'  claim  is  not  a  claim 
for  costs  within  the  meaning  of  this  section  and  of  its  chapter, 
nor  was  the  award  made  to  them  by  way  of  costs. 

Moreoyer,  the  yalidity  of  the  order  itself  is  here  called  in 
question,  whereas  the  yalidity  of  the  order  made  in  Lawrence 
y.  Booth  was  neyer  in  controyersy.  It  is  beyond  peradyenture 
that  this  court  decided  that  the  apx>ointment  of  the  receiyer 
in  the  case  of  People  y.  American  Sugar  Refinery  was  yoid 
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as  being  in  excess  of  the  jurisdiction  of  the  eourt  (Have- 
meyer  v.  Superior  Court,  84  Cal.  327,^  and  Havemeyer  v. 
Superior  Court,  87  CaL  267.)  This,  it  will  be  observed,  does 
not  present  the  case  of  a  reversal  of  an  order  appointing  a 
receiver  for  mere  error  or  irregularity  in  its  procurement. 
It  presents  the  case  of  an  order  void  for  want  of  l^al  author- 
ity^  where  the  receiver,  in  point  of  law,  was  not  a  receiver  but  a 
trespasser.  It  is  so  stated  in  Costa  v.  Superior  Court,  137  CaL 
79,  where  it  was  held  that  the  superior  court  had  no  jurisdic- 
tion to  appoint  an  administrator  of  the  estate  of  a  living 
person,  and  the  appointment  was  therefore  in  excess  of  juris- 
diction and  void.  This  court  said:  '^In  this  case  the  court 
finds  that  it  has  never  acquired  jurisdiction  of  the  subject- 
matter  involved  in  the  proceedings.  Its  previous  orders  were 
entirely  void,  and  in  this  very  judgment  it  is  so  declared. 
The  petitioner,  therefore,  has  not  been  placed  in  possession 
of  the  property  by  any  valid  order  or  process  of  the  court 
After  the  judgment  declaring  the  grant  of  administration  and 
aU  subsequent  proceedings  void,  the  petitioner  win  be  re- 
garded as  a  trespasser  from  the  beginning.  He  eannot  be 
regarded  as  a  receiver  whose  possesBion  is  that  of  the  court" 
(See,  also.  Staples  v.  May,  87  Cal.  178.)  The  cases  an  not 
infrequent  where  the  eourt  has  settled  the  aceount  of  a  re- 
ceiver erroneously  appointed  and  made  the  amount  a  charge 
against  the  party  who  has  procured  the  api)ointment,  but  no 
case  has  been  brought  to  our  attention  where  a  court  has  made 
such  an  order  when  its  own  judicial  act  in  appointing  the  re- 
ceiver was  nugatory  and  void  for  want  of  jurisdiction.  The 
receiver  is  not  obliged  to  accept  such  appointment,  and  in  such 
a  case  as  this,  as  the  court  was  without  power  to  appoint  him, 
it  must  equally  be  without  power  to  make  any  other  order 
depending  for  its  validity  upon  the  order  of  appointment 
The  utmost  that  is  left  for  a  receiver  appointed  under  such 
circumstances  is  his  right  of  action  for  compensation  against 
the  party  procuring  his  appointment  Thus,  in  Grant  v. 
Superior  Court,  106  Cal.  324,  where  this  court  denied  a  writ 
of  prohibition,  it  is  said:  '^It  is  suggested,  however,  that  an 
order  fixing  the  receiver's  compensation  in  this  proceeding 
might  conclude  the  rights  of  the  i>etition6ni  as  to  costs  to  be 
included  in  the  final  judgment  or  in  a  separate  action  1^ 
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Silver  to  recover  the  amount  allowed.  But  thqr  certainly 
cannot  be  concluded  by  the  order  in  any  collateral  proceeding 
or  new  action  if  the  court  has  no  jurisdiction  to  make  it" 
And  in  Orant  v.  Los  Angeles  etc.  B.  B.  Co.,  116  Cal.  71,  it  was 
contended  by  appellant  that,  as  the  order  appointing  the  re- 
ceiver was  absolutely  void  upon  its  face  for  want  of  jurisdic- 
tion in  the  court  to  make  it,  the  order  fixing  the  compensation 
of  the  receiver,  being  founded  thereon,  was  equally  void,  and 
this  eourt,  after  discussion,  summed  the  matter  up  in  the  fol- 
lowing sentence:  ^'That  order  [appointing  the  receiver]  being 
void,  the  present  order  must  of  necessity  be  held  as  to  appel- 
lant likewise  void."  So  here  it  must  result  that  the  order 
allowing  compensation,  being  based  upon  a  void  order  appoint- 
ing the  receiver,  is  itself  void. 

But  these  are  not  the  only  considerations.  The  order, 
it  is  to  be  noted,  is  an  order  directing  the  payment  of  the 
money  to  Sullivan  &  Sullivan,  and  not  to  the  receiver.  Yet 
it  is  in  favor  of  the  receiver  alone  that  the  order  should 
have  run.  The  employment  of  Sullivan  &  Sullivan  came 
wholly  from  the  receiver,  and  to  him  alone  were  th^  en- 
titled to  look  for  compensation.  If  the  order  in  question 
be  construed  as  a  judgment  in  favor  of  Sullivan  &  Sulli- 
van, it  is  a  judgment  in  favor  of  one  not  a  party  to  the  action 
nor  an  officer  of  the  court.  If  it  be  construed  as  an  order, 
then  it  is  fatally  defective  in  that  the  order  should  have  run 
in  favor  of  Mr.  Beddy,  and  should  have  been  an  allowance  to 
him  upon  account  of  his  obligation  to  the  attorneys  whom  he 
had  employed.  It  is  thus  declared  in  Stuart  v.  BoulwarSf 
133  U.  S.  78,  where  the  court  says:  *'If  it  were  proper  for  th# 
receiver  to  employ  counsel  the  allowance  of  reasonable  counsel 
fees  is  to  the  receiver,  and  not  directly  to  the  counsel,  and 
such  fees  would  constitute  only  one  of  the  items  in  the  re- 
ceiver's account;  the  counsel  had  no  cause  of  action,  but  the 
allowance  was  in  legal  effect  to  the  receiver  to  enable  him  to 
make  compensation  for  professional  services."  Nor  is  this 
distinction  unimportant.  The  receiver  might  have  a  cause  of 
action  against  the  party  securing  his  appointment,  whereas 
the  attorney  for  the  receiver  has  no  such  right  of  action,  and 
can  look  for  compensation  only  to  the  person  who  appointed 
him.  So  in  this  case  Sullivan  &  Sullivan  would  have  no  right 
of  aetion  against  the  state.    That  right  of  action  would  be 
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vested  in  Mr.  Reddy  alone.  Their  sole  right  wonld  rest  in 
their  claim  against  the  receiver.  The  same  principle  was  de- 
clared in  Sharon  v.  Sharon,  75  CaL  1,  and  Henry  v.  Superior 
Court,  93  Gal.  561.^  In  each  of  those  oases  an  order  making 
allowance  to  the  attorneys  directly  was  held  to  be  void,  and 
in  the  latter  case  it  was  annnUed  on  certiorari. 

It  thus  appears  that  the  claim  presented  to  the  state  board 
of  examiners  was  a  claim  ess^oitially  calling  for  the  exerdae  of 
discretion  and  judgment,  and  that  this  was  employed  with  the 
result  that  the  claim  was  three  times  rejected.  It  might  well 
be  sufficient  to  rest  the  matter  here,  but  in  addition  to  what 
has  been  said  another  sufficient  reason  may  be  advanced. 
Section  670  of  the  Political  Code  provides  as  follows:  ''The 
board  must  not  entertain,  for  the  second  time,  a  demand 
against  the  state  once  rejeeted  by  it  or  by  the  legislatorey 
unless  such  facts  are  presented  to  the  board  aa  in  snits 
between  individuals  would  furnish  sufficient  ground  for 
granting  a  new  trial."  It  is  not  disputed  that  the  claims  pre- 
sented were  the  same.  But  one  change  had  occurred  since  the 
rejection  of  the  claim  in  1895  and  its  new  presentation  and 
rejection  in  1899,  and  that  is,  that  the  state's  appeal  from 
the  order  which  forms  the  basis  of  the  claim  had  been  dis- 
missed. Upon  this  it  is  contended,  as  has  before  been  stated, 
that  the  fact  of  dismiBHal  not  only  woi^ed  an  affirmance  of 
the  order  appealed  from,  but  established  its  validity,  and 
that  therefore  the  former  rejection  cannot  be  regarded  as 
res  adjudicata,  and  the  situation  was  different  in  important 
legal  particulars  at  the  time  of  the  last  presentation  and  rejec- 
tion. But  the  daim  was  last  presented  upon  March  6th,  and 
the  judgment  of  dismissal  did  not  become  final  by  the  going 
down  of  the  remittitur  until  March  10th.  So  at  the  time  of  the 
last  presentation  the  appeal,  in  contemplation  of  law,  was  still 
pending,  and  the  position  of  the  claimants  was  precisely  the 
same  as  it  was  in  1895.  But,  aside  from  this,  the  <^igt^rllla^^^  of 
the  appeal  from  the  order  was  not  an  afBrmance  of  the  order 
so  as  to  give  it  any  validity  which  otherwise  it  did  not  possess. 
A  dismissal  of  an  appeal  is  an  affirmance  of  the  judgment  only 
in  a  limited  sense.  If  the  judgment  is  void  on  its  face,  the 
dismissal  of  the  appeal  from  it  in  no  wise  cures  such  vital 
defect    At  the  most,  the  dismissal  prevents  a  aeoond  appeal, 

t  27  Am.  8t  B«p.  223. 
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and  relieves  the  order  or  judgment  from  attack  for  error  or 
irregularity  which  could  have  been  taken  advantage  of  upon 
appeal.  {Smith  v.  Westerfield,  88  Cal.  374;  Bitzman  v.  Bum- 
ham,  114  Cal.  522;  United  States  v.  Qamez,  23  How.  326.) 
Says  this  court  in  Pioneer  Land  Co.  v.  Maddux,  109  Cal.  633  :* 
"The  aflSrmance  of  the  appellate  court  of  a  void  judgment 
imparts  to  it  no  validity;  and  especially  if  such  an  affirmance 
is  put  upon  grounds  not  touching  its  validity.  .  .  .  The 
supreme  court  of  Mississippi  said  that  the  affirmance  of  a 
void  judgment  on  appeal^  upon  grounds  not  touching  but 
overlooking  its  invalidity,  did  not  make  it  valid.  When  a 
judgment  is  lacking  in  any  of  the  foregoing  particulars,  it 
matters  not  whether  it  was  rendered  by  the  highest  or  lowest 
court  in  the  land — ^it  is  equally  worthless.  No  one  is  bound  to 
obey  it.  The  oath  of  all  officers,  executive,  legislative,  or 
judicial,  compels  them  to  disregard  it."  It  follows,  therefore, 
that  the  mere  fact  that  the  appeal  had  been  dismissed  did  not 
impart  any  validity  to  this  void  order. 

There  is  left  for  consideration  the  effect  of  the  legislative 
act  above  quoted.  The  claim  which  was  presented  to  the  state 
board  in  1895  was  based  upon  the  act  and  was  rejected.  In 
this  particular  the  situation  is  not  changed  since  the  rejection 
of  that  claim,  and  no  new  rights  which  would  '^ furnish  suffi- 
cient ground  for  granting  a  new  trial"  have  been  shown.  In 
that  view  of  the  case  it  was  the  duty  of  the  board  of  examin- 
ers to  refuse  to  consider  the  claim  anew,  and  plaintiffs  were 
barred  by  the  rejection  of  ]895.  And,  finally  if  the  validity 
of  the  Appropriation  Act  itself  be  involved,  it  is  without 
doubt  violative  of  section  34  of  article  IV  of  the  constitution, 
which  provides  that  "No  bill  making  an  appropriation  of 
money,  except  the  general  appropriation  bill,  shall  contain 
more  than  one  item  of  appropriation,  and  that  for  one  single 
and  certain  purpose  to  be  therein  expressed."  The  language 
of  this  section  is  so  plain  that  read  side  by  side  with  the  act 
in  question  it  would  seem  to  cut  off  the  need  of  discussion. 
There  is  here  not  only  more  than  one  item,  but  the  items 
themselves  are  not  for  a  single  purpose.  {Murray  v.  Colgan, 
94  Cal.  435.) 

The  judgment  appealed  from  is  therefore  reversed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 
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[L.  A.  No.  1625.    Department  One.— Jasoaiy  17,  1906.] 

WESTERN  UNION  OIL  COMPANY,  Appellant,  t.  Ja 
SEPH  and  CHARLES  NEWLOYE,  Bxeeaton^  eta, 
et  aL,  Respondents. 

.IIIITINO    TlTL»— BoUNOtAST — ^PBAOIIOAL    LoOiLTlDM — AOBEED    FBffC»— 

FiNDiNQS— CoHicoN  BouNDABY^— In  an  action  to  quiet  title  to  a 
strip  of  land  inyolying  the  location  of  a  bouadarj,  flndinga  for  the 
defendant  as  to  the  practical  location  thereof  bjr  an  agreed 
are  not  inconedBtent  with  a  finding  that  the  two  tracts  have  a 
mon  boundarfy  the  location  of  which  is  not  found  otherwise  than 
as  maj  be  inferred  from  the  practical  location,  which  would  esar 
trol,  even  if  the  true  line  as  originallj  existing  were  referred  to  as 
the  common  boundarj. 

ID« — SUPPOBT  or  EVIDENOB — ^LSGAL  OONGLUSIOKS— liAGHXS  OV  PLAnfTOy 

— EsTOFPEL. — ^Where  the  findings  as  to  practical  location  bj  the 
agreed  fence  are  supported  bjr  the  evidence,  and  are  snfBriwit  to 
support  the  judgment  for  the  defendant,  findings  which  are  men 
legal  conclusions  from  the  practical  location,  as  to  the  laches  and 
estoppel  of  the  owner  under  whom  plaintiff  claims,  are  immateria], 
and  need  not  be  supported  bjr  the  evidence. 

iDv— EviDSNCB — Deolabations  ov  Ownxb  im  His  Owh  Fatol — ^BH- 
dence  of  the  declarations  of  the  lessor  under  whom  plaintiff  claims 
as  owner,  made  in  his  own  favor,  was  properlj  excluded. 

Id. — Testimony  or  Owneb— Impeaching  Evidence — Oontbaoictqby 
Statements. — ^Where  the  owner  under  whom  plaintiff  claims  had 
testified  in  brief  that  the  fence  was  put  up  Xij  him  on  his  own  land 
for  his  own  convenience,  and  not  as  a  boundary,  and  that  tlieve  was 
no  agreement  in  reference  to  it,  it  was  proper  to  ask  him  if  he  had 
not  at  other  times  made  statements  inconsistent  with  his  present 
testimonjy  the  proper  foundation  being  laid  therefor,  and  if  he 
denies  them,  evidence  to  show  the  contrary  is  elearljr  competent. 

Id. — Test  or  Gontbadictoby  Statements. — The  test  of  the  adndaslbil- 
itj  of  contradictory  statements  is  whether  the  matters  sought  to 
be  contradicted  are  material  or  immaterial. 

Id. — Statements  attsb  Lease. — ^Where  the  testimonj  sought  to  be  ia- 
peached  was  material  the  fact  that  the  contradictory 
were  made  by  the  owner  after  a  lease  to  plaintiff's 
not  render  them  immateriaL 

Id. — iNsurriciENT  Foundation  fob  Impbachmxmt— Stat 

Selated  to  Witness — Immatebial  Ebbob. — ^Where  the  eontra- 
dictory  statements  to  which  the  testimony  of  an  impeaching  witaev 
ref erzed  were  not  related  to  the  witness  sought  to  be  impeaehed  the 
statements  were  inadmissible,  but  where  the  testimony  was  allowod 
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"'sobjeet  to  fhe  same  objeetlon,  rnlin^y  and  exeeptioii"  a 
impeaefaing  e^idenee  of  the  same  eharaeter  properly  admitted  fron 
another  witness,  and  the  defect  was  not  urged  hj  eonnseli  and  ptob- 
abfy  escaped  the  notice  of  the  eonrty  and  the  denial  of  the  adsda- 
sible  statements  indicated  that  the  other  statements  woaM  ha^ 
been  denied  if  propotfy  related  to  the  witnessy  the  enrair  la  imma- 
teriaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  denying  a  new  triaL    J.  W.  Taggart^  Judge. 

The  facts  are  stated  in  the  opinion. 

Bieknell,  Gibson  &  Trask,  Dunn  &  Crutcher,  and  Can- 
field  &  Starbucks  for  Appellant 

B.  F.  Thomas,  for  Respondents. 

SMITH,  G. — ^This  is  a  suit  to  quiet  title  to  a  strip  of  land 
containing  54.97  acres,  described  in  the  complaint.  Defend- 
ants had  judgment,  and  plaintiff  appeals  from  the  order  de- 
nying its  motion  for  a  new  trial  The  plaintiff,  under  a  lease 
from  Gareaga  to  its  assignor  of  date  Mareh  14,  1900,  is  lessee 
for  a  term  of  years  of  a  tract  of  land  owned  by  Careaga  since 
about  the  year  1882.  The  defendants  are  the  exeeutors, 
widow,  and  devisees  of  John  Newlove,  deceased,  who  became 
the  owner  of  the  tract  adjoining  the  Careaga  traet  (m  the 
north  about  the  year  1880. 

There  is  a  fence  on  or  near  the  common  boundary  between 
the  two  tracts,  which  was  erected  by  Careaga  in  1888.  But  it 
is  claimed  by  the  plaintiff  that  the  true  boundary  is  from  2.80 
to  3.44  chains  to  the  northward ;  and  the  land  in  cantroverefy 
is  the  strip  lying  between  this  line  and  the  f  ^oice. 

It  is  claimed  by  defendants  in  their  answer  that  in  the  year 
1888,  there  being  some  controversy  about  the  boundary,  there 
was  an  agre^nent  between  Newlove  and  Careaga  fixing  the  line 
where  the  fence  was  shortly  afterward  erected  by  the  latter, 
and  that  this  fence  has  ever  since  be^i  acquiesced  in  by  the 
owners  of  both  tracts  as  the  boundary.  It  is  also  claimed  that 
it  was  part  of  the  agreement  that  Newbve  upon  inclosing  his 
land  should  pay  half  the  cost  of  the  fence;  and  accordingly 
the  agreed  one  half  value  of  the  fence,  two  hundred  and  fifty 
dollara,  was  in  the  year  1898  paid  to  and  accepted  Yxy  Careaga. 
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On  the  issues  thus  raised  the  findings  of  the  court  are  for 
the  defendants.  The  court  also  finds  ^'that  plaintiff's  alleged 
cause  of  action  is  barred  by  laches";  and  '^that  plaintiff  is 
estopped  from  claiming  that  said  fence-line  is  not  the  dividing- 
line  between  the  said  lands  in  which  it  has  an  estate  for  years 
and  the  lands  of  defendants." 

The  points  urged  by  appellant's  counsel  are:  1.  That  the 
court  erred  in  ruling  that  Careaga  could  be  examined  as  to 
statements  made  by  him  as  to  witnesses  Tunnell  and  Martin 
subsequently  to  the  date  of  Careaga's  lease  to  plaintiff's 
assignor,  and  also  in  permitting  Tunnell  and  Martin  to  testify 
to  such  declarations;  2.  That  the  court  also  erred  in  exclud- 
ing the  declarations  of  Careaga  in  his  own  favor  concerning 
the  boundary  of  the  Careaga  ranch ;  3.  That  the  evidence  was 
insufficient  to  justify  the  finding  as  to  laches,  or  (4)  as  to 
estoppel;  and  5.  That  the  third  finding  conflicts  with  the 
findings  from  the  fourth  to  the  eleventlL 

But  with  regard  to  the  last  objection,  we  do  not  see  that 
this  is  the  case.  Findings  4  to  11  are  the  findings  as  to  the 
practical  location  of  the  land  by  the  parties  in  1888.  The 
third  finding  is  simply  to  the  effect  that  the  two  tracts  have 
a  common  boundary,  but  the  location  of  that  boundary  is  not 
found  otherwise  than  as  it  may  be  inferred  from  the  practical 
location.  Nor  were  it  otherwise  would  the  conflict  be  ma- 
terial, as  the  necessary  effect  of  a  practical  location  is  in 
general  to  establish  a  different  line  from  the  true  line  as 
originally  existing. 

Nor  are  the  findings  as  to  estoppel  and  laches  of  any  mate- 
riality. Presumably  they  are  merely  legal  condusioxis  from 
the  findings  as  to  practical  location.  Otherwise,  there 
would  be  no  evidence  to  support  them.  Bat  they  may  be 
stricken  out  without  affecting  the  judgment,  whidi  is  fully 
supported  by  the  findings  as  to  practical  location.  (Dierssen 
V.  Nelson,  138  Cal.  397,  398 ;  Cavanaugh  v.  Jackson,  91  CaL 
583;  Burns  v.  Fitch,  76  CaL  398;  Helm  v.  Wilson,  76  CaL 
485;  White  v.  Spreckels,  75  Cal.  616;  Columbet  v.  Pacheco, 
48  Cal.  397;  Cooper  v.  Vierra,  59  CaL  283;  Sneed  v.  Osbam, 
25  Cal.  626  et  seq.) 

The  objection  to  Careaga 's  declarations  in  his  own  favor 
were  also  rightly  sustained.  (Code  Civ.  Proc.,  sees.  1849-1853; 
Williams  v.  Barter,  121  CaL  52;  Taylor  v.  McConigU,  120 
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Cal.  126-127;  PeopU  v.  Blake,  60  Gal.  510-511;  diasentixig 
opinion  of  MoEee,  J.;  Fischer  y.  Berg  son,  49  Cal.  297.) 

This  leaves  ns  to  consider  only  appellant's  first  point; 
which,  however,  involves  several  jwints  which  will  require 
separate  consideration.  As  to  the  questions  to  Careaga,  we  do 
not  doubt  they  were  admissible.  Careaga  had  testified  on 
his  examination  in  chief  that  the  fence  was  put  up  by  him 
on  his  own  land  for  his  own  convenience,  and  not  as  a  bound- 
ary fence ;  and  also  that  there  was  no  agreement  with  reference 
to  it.  It  was  therefore  competent  to  ask  him  whether  he  had 
not  made  at  other  times  statements  inconsistent  with  his  pres- 
ent testimony.  (Code  Civ.  Proc.,  sec.  2052.)  As  to  the  testi- 
mony of  Martin,  that  also  was  admissible.  Careaga  had  been 
asked  specifically  as  to  the  statements  to  which  Martin  testi- 
fied and  had  denied  making  them.  The  evidence  was  therefore 
clearly  competent  under  the  provisions  of  the  section  of  the 
code  cited  above.  It  is  indeed  urged  that  where  a  witness  is 
questioned  as  to  a  collateral  matter  his  answer  must  be  taken 
as  conclusive,  and  that  evidence  to  contradict  it  is  not  admis- 
sible; and  it  is  claimed  that  the  test  of  materiality  is  as  stated 
in  the  case  of  Oeorge  v.  State,  16  Neb.  321,  where  it  is  said : 
''If  the  question  put  to  a  witness  on  the  part  of  the  state  on 
his  direct  examination  would  have  been  objectionable  as  being 
no  part  of  the  state's  case,  then  it  is  collateral,  and  the  party 
asking  it  is  bound  by  the  answer  and  will  not  be  permitted  to 
cause  another  witness  to  contradict  it."  In  applying  this  it  is 
argued  that  Careaga 's  declarations,  having  been  made  after 
the  date  of  the  lease  to  plaintiff's  assignor,  were  inadmissible, 
and  therefore  could  not  be  proven.  But  the  decision  does 
not  support  this  position ;  it  refers  to  the  original  statements 
of  the  witness  on  his  direct  examination,  which  were  material. 
So  that  the  real  test  is  whether  ' '  the  matters  sought  to  be  con- 
tradicted were  immateriaL''  {Lake  Erie  etc.  Co.  v.  Marian, 
140  111.  122;  Attamey-Oenerdl  v.  Hitchcock,  1  Ex.  99.) 

But  with  regard  to  the  witness  Tunnell  a  serious  questicm  is 
presented.  All  that  was  asked  Careaga  with  reference  to  him 
was  whether  he  had  a  conversation  at  a  time  and  place  men- 
tioned with  Tunnell  ''in  regard  to  the  building  of  that  fence 
to  which  you  have  referred  in  your  direct  examination";  and 
the  statements  to  which  Tunnell 's  testimony  refers  were  not 
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related  to  him.  These  statements  were  therefore  inadmissible, 
and  the  evidence  having  been  objected  to  on  the  gronnd  that 
sufficient  foundation  had  not  be^i  made,  their  admission  was 
error.  (Code  Civ.  Proe.,  sec  2052.)  But  this  defect  in  the 
testimony  of  Tunnell  is  not  urged  by  counsd,  and  probably 
escaped  the  attention  of  the  court  The  witness  Martin  had 
been  previously  examined  and  his  testimony  had  been  ''ob- 
jected to  as  incompetent,  irrelevant^  and  immaterial,  and  also 
on  the  ground  that  sufficient  foundation  had  not  heea  laid"; 
and  objection  had  been  overruled  and  exception  taken.  But 
upon  examination  of  Tunnell  we  find  nothing  as  to  the  ruling 
of  the  court  except  the  statement  of  plaintiff's  attorn^  that 
the  evidence  was  ''subject  to  the  same  objection,  ruling,  and 
exception."  This  perhaps  we  may  assume  was  assented  to 
by  the  court;  but  it  seems  dear  tiiat  the  testimony  of  both 
witnesses  was  put  in  the  same  category  by  the  plaintiff's 
attorney;  and  the  court  therefore  could  not  be  expected  to 
observe  tiie  distinction.  Also  the  statements  made  to  Martin 
and  Tunnell  were  in  effect  the  same,  and  Careaga's  denial  of 
the  former  necessarily  indicated  that  he  would  have  denied 
the  latter  had  the  statement  related  to  him.  The  error  there- 
fore, we  think,  was  immaterial. 
We  advise  that  the  order  appealed  from  be  affirmed. 

Oray,  CL,  and  Ghipman,  0^  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  fiie  order 
appealed  from  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Qyke,  J. 
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[L.  A.  No.  1594.    Department  Two.— Januazj  17^  1906.] 

W.  H.  HOLMES,  AppeUant,  v.  N.  A.  MARSHALL,  W.  H. 
JENKINS,  and  J.  P.  JENKINS,  copartners  as  Marshall 
&  Jenkins,  and  ANNIE  J.  JENKINS,  Respondents. 

EzsoonoN— EzKMFnoN  or  Lnps-lNsuaANGB  Monby  Dux  BsNEnoiAsi. 
— ^The  exemption  from  ezeention  under  subdiviaion  IS  of  section  690 
of  the  Code  of  CiTil  Procedure,  of  ''all  moneys,  benefita,  priyilegee, 
or  inmranitiee  accming  or  in  anjr  manner  growing  out  of  an^  life 
insurance,  if  the  annual  premiums  paid  do  not  exceed  five  hundred 
dollars,"  extends  not  only  against  the  debts  of  the  person  whose 
life  was  insured,  and  who  paid  the  premioms,  but  also  to  the  debts 
of  the  beneficiary  to  whom  it  is  payable  after  the  death  of  the 
insured. 

Id. — INSTATE  or  Dxgbassd  Pxbson — SBTrme  Apabv  Pouot  to  WnK>w 
▲s  Exempt. — The  proceeds  of  a  policy  payable  to  the  administrators 
of  a  deceased  husband  may  be  set  apart  to  the  widow  as  being  prop- 
erty exempt  from  execution,  and  such  proceeds,  when  so  set  apart, 
are  exempt  from  her  debts. 

ID« — ^Attachmxnt  or  Ezbmpt  Poucixs — ^Deposit  nx  Bank — Powxb  or 
OomBT  TO  Dissolve  Attaghmuit^-— The  deposit  in  bank  of  the  pro- 
ceeds of  life-insurance  poUcies  payable  to  the  widow  as  beneficiary, 
and  of  the  policy  set  apart  to  her  as  exempt  from  execution,  does 
not  remove  the  exemption;  and  the  court  has  the  power  to  dissolve 
the  levy  of  the  writ  of  attachment  upon  such  deposits,  as  being 
exempt  from  execution,  in  an  attachment  suit  upon  a  note  signed 
jointly  by  the  husband  and  wife. 

APPEAL  from  an  order  of  tlie  Superior  Court  of  Los  An- 
f^les  County  setting  aside  the  levy  of  an  attachment  upon 
exempt  property.    D.  K.  Trask,  Judge. 

The  f  aets  are  stated  in  the  opinioiL 

Powers  &  Holland,  for  Appellant 

Morton,  Houaer  ft  Janes,  for  Bespondenti. 

COOPER,  C. — ^This  action  is  upon  a  promissory  note,  for 
one  thousand  dollars,  dated  October  5,  1899,  signed  by  J.  F. 
Jenkins  and  his  wife,  Annie  J.  Jenkins.  J.  F.  Jenkins  died 
intestate,  and  respondent  Annie  J.  Jenkins  is  his  surviving 
widow.  After  the  action  had  been  commenced  a  writ  of  attach- 
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ment  was  issued  and  levied  upon  $1|020.57  on  deposit  in  the 
Citizens  National  Bank  of  Los  Angeles  to  the  credit  of  re- 
spondent Annie  J.  Jenkins. 

The  conrt  made  an  order  after  notice — and,  on  motion  of 
respondents,  setting  aside  the  levy  of  said  writ  and  dissolving 
it  as  to  the  money  so  on  deposit  with  said  bank.  This  appeal 
is  from  the  order  so  made.  The  principal  question  is  as  to 
whether  or  not  the  said  money  was  subject  to  the  debts  of 
respondent  Annie  J.  Jenkins,  or  exempt  from  execution  against 
her.  At  the  time  of  his  death  J.  P.  Jenkins  was  the 
owner  and  holder  of  three  fully  paid  up  life-insurance  poli- 
cies upon  his  own  life,  two  of  which  (one  for  $99  and  one  for 
$1,385)  were  payable  to  respondent  Annie  J.  Jenkins,  and  one 
of  which  (for  $982.50)  was  payable  to  the  estate  of  deceased, 
his  administrators  or  executors.  The  estate  of  said  deceased 
was  duly  probated,  and  the  $982.50  insurance  collected,  which 
constituted  the  entire  estate,  and  of  which  there  remained 
$539.45  after  paying  costs  and  expenses  of  administration. 
This  was  set  apart  to  the  surviving  widow,  Annie  J.  Jenkins, 
as  exempt  from  execution  under  section  1465  of  the  Code  of 
Civil  Procedure.  The  proceeds  of  all  said  policies  were  de- 
posited by  respondent  Annie  J.  Jenkins  in  one  account  to  her 
credit  in  said  Citizens  National  Bank  of  Los  Angeles.  She 
drew  against  this  account  from  time  to  time  until  the  date  of 
the  levy  of  the  attachment,  when  there  remained  the  sum  of 
$1,202.57  to  her  credit  in  said  bank. 

'^All  moneys,  benefits,  privileges,  or  immunities  accruing 
or  in  any  manner  growing  out  of  any  life  insurance,  if  the 
annual  premiums  paid  do  not  exceed  five  hundred  dollars," 
are  exempt  from  execution.  (Code  Civ.  Proc,  see.  690, 
subd.  18.) 

The  main  contention  of  appellant  is,  that  the  exemption 
extends  only  against  the  debts  of  the  person  whose  life  was 
insured  and  who  paid  the  premiums  requisite  to  procure  the 
insurance  and  keep  it  in  force,  and  that  such  exemption  does 
not  continue  after  his  death  in  favor  of  the  beneficiaiy.  In 
construing  this  statute,  as  in  the  construction  of  all  statutes, 
it  is  the  duty  of  the  court  to  arrive  at  the  intent  of  the  legis- 
lature, if  it  can  be  done,  from  the  language  used  in  the  statute. 
Statutes  exempting  property  from  execution  are  enacted  on 
the  ground  of  public  policy  for  the  benevolent  purpose  of 
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saying  debtors  and  their  families  from  want  by  reason  of  mia- 
f  ortune  or  improvidence.  The  general  rule  now  is  to  eonstrae 
saeh  statutes  liberally,  so  as  to  carry  out  the  intention  of  the 
legislature,  and  the  humane  purpose,  designed  by  the  law- 
makers. (12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  75-76, 
and  cases  cited;  In  re  McManus,  87  GaL  294;^  Spence  y. 
Smith,  121  Gal.  536.')  Bearing  this  rule  in  mind,  let  us  see 
what  the  legislature  has  said  as  to  this  matter.  It  has  said 
that  where  the  annual  premiums  do  not  exceed  five  hundred 
dollars,  the  insurance  moneys  shall  be  exempt  from  execution. 
Here  the  annual  premium  did  not  exceed  five  hundred  dollars. 
It  has  said  that  M  moneys  accruing  or  in  any  manner  growing 
out  of  any  life  insurance  shall  be  exempt  from  execution. 
The  money  here  accrued  and  grew  out  of  life  insurance  upon 
the  life  of  deceased.  After  his  death,  no  execution  could 
issue  against  him.  The  words  *' exempt  from  execution"  were 
clearly  intended  to  apply  to  the  moneys  coming  from  the  life 
insurance  to  the  hands  of  the  beneficiary.  It  is  exempt  from 
execution  as  to  all  strangers  or  parties  who  have  no  claim  to 
it  without  any  provision  of  statute.  It  was  intended  to  ex- 
empt it  from  the  debts  of  the  i>arty  to  whom  it  was  payable 
and  who  procured  title  to  it  by  the  death  of  the  insured.  It  was 
not  the  intention  that  the  insured  might  die  leaving  a  small 
insurance  and  a  dependent  family  and  that  the  insurance 
money  should  be  subject  to  execution  for  the  debts  of  the 
wife,  even  if  she  is  the  beneficiary  named  in  the  policy.  The 
words  *' exempt  from  execution"  mean  exempt  from  any  exe- 
cution. The  legislature  mentioned  no  class  of  executions,  and 
we  are  not  at  liberty  to  judicially  insert  a  class.  "Exempt 
from  execution"  includes  the  defendant  Annie  J.  Jenkins 
and  applies  to  plaintiff.  We  have  no  decision  of  this  court 
upon  the  question,  and  the  decisions  of  other  courts  do  not 
furnish  much  assistance,  because  the  statute  under  which 
each  decision  was  made  is  different  from  ours.  In  Kentucky 
and  Minnesota  the  statutes  declare  in  effect  that  certain  in- 
surance benefits,  reliefs,  etc.,  "shall  be  exempt  from  execu- 
tion, and  shall  not  be  liable  to  be  seized,  taken,  or  appropri- 
ated, by  any  legal  or  equitable  process,  to  pay  any  debt  or 
liability  of  a  member."    In  both  these  states  the  fund  or 


1 88  Am.  St.  Bep.  250,  and  note.  2  66  Am.  8t.  Rep.  68. 
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relief  is  held  to  be  exempt  from  executioi^  whether  against 
the  original  member  or  against  any  beneficiary  who  has  been 
paid  or  is  entitled  to  be  paid  any  ben^t  falling  within  the 
elass  described  in  the  statute.  {SckiUinger  y.  Boss,  85  Ky. 
357 ;  Brown  v.  Balfour,  46  Minn.  68 ;  First  National  Bank  v. 
flow,  65  Minn.  187.)  It  seems,  at  least,  doubtful  as  to  whether 
or  not  these  decisions  properly  construe  the  statutes  of  these 
states.  The  decisions  in  other  states,  particularly  in  New 
York,  hold  similar  language  to  create  an  exemption  only  as 
to  the  member  or  insured. 

In  New  York  the  language  of  the  statute  is,  that  such  funds 
shall  be  exempt  ''from  execution,  and  shall  not  be  liable  to  be 
seized,  taken  or  appropriated  by  any  legal  or  equitable  pro- 
cess to  pay  any  debt  or  liability  of  such  deceased  member.'' 
(Bolt  v.  Keyhoe,  30  Hun,  619.)  The  Kentucky  and  Minne- 
sota cases  are  criticised  by  Freeman  in  his  work  on  Executions 
(3d  ed.,  vol.  2,  sec.  234b),  but  the  author  says  in  speaking  of 
the  language  of  the  statutes  in  those  states:  ''If  these  stat- 
utes stopped  with  the  words  'exempt  from  execution'  there 
would  be  no  doubt  of  the  exemption  in  favor  of  the  b^iefi- 
ciary,  but  the  additional  words  in  the  statute  indicate  that  the 
legislature  had  in  mind  merely  the  debts  or  other  liabilities 
of  members  of  the  association  in  question,  and  hence  that^ 
after  the  benefit  was  received  by  a  person  other  than  a  mem- 
ber it  would  be  subject  to  the  usual  laws  relating  to  execu- 
tions." In  our  code  the  statute  stops  with  the  words  "exempt 
from  execution."  Under  our  statute  necessary  household  and 
kitchen  furniture  is  exempt  from  execution,  and  if  the  wife 
succeeds  to  such  furniture  it  is  equally  exempt  as  to  her 
debts.  The  farming  utensils  or  implements  of  husbandry  of 
the  judgment-debtor  are  exempt,  and  if  the  son  should  take 
them  under  the  will  of  his  father,  following  his  father's  occu- 
pation, they  woidd  still  be  exempt  as  to  the  son's  debts. 
Equally  true  as  to  the  insurance  money  in  controversy  herein. 
If  it  had  come  to  J.  F.  Jenkins  in  his  lifetime,  it  is  conceded 
that  it  would  have  been  exempt  as  to  his  debts.  It  came  to  his 
wife  as  his  beneficiary  and  is  equally  exempt  as  to  her  debts. 

As  to  the  policy  payable  to,  and  collected  by  the  estate,  the 
estate  was  the  beneficiary,  and  the  money  was  for  the  reasons 
before  stated  exempt  from  execution.  It  was  therefore  assets 
of  the  deceased  exempt  from  execution,  and  was  properly 
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set  apart  to  the  widow,  as  being  so  exempt.  (Code  C$iv.  Pioc.y 
see.  1465;  Estate  of  MMer,  121  Cal.  353.)  The  administrator 
or  executor  is  not  the  owner  of  any  part  of  the  estate.  He, 
in  his  offieial  character,  only  holds  it  in  trost  for  the  parties 
entitled  to  it,  subject  to  the  purposes  of  administration.  The 
title  to  the  insurance  mon^  came  to  respondent  Annie  J. 
Jenkins  through  the  estate  and  under  the  order  setting  it 
apart,  and  vested  the  title  in  her  as  eff eetiyely  as  if  she  had 
been  named  as  the  beneficiary  of  the  policy.  We  can  see  no 
reason  why  the  insurance  money  coming  to  her  directly  as 
beneficiary  should  be  exempt  from  execution^  and  not  that 
coming  to  her  indirectly  through  the  estate  and  the  order 
setting  it  apart  In  either  case  it  is  exempt  from  execution. 
In  one  case  the  instrument  of  life  insurance  gives  her  the 
title,  in  the  other  the  law  gives  it  to  her.  The  statute  pro- 
vides that  all  property  exempt  from  execution  shall  be  set 
apart  for  the  use  of  the  surviving  husband  or  wife.  (Code 
C!iv.  ProCy  sec.  1465.)  If  it  is  exempt  from  execution  before 
being  set  apart,  it  does  not  cease  to  be  so  the  moment  it  is  set 
apart  The  widow  takes  the  family  allowance  by  order  of  the 
court  After  it  is  paid  to  her,  it  cannot  be  seised  on  execution 
for  her  prior  debts,  and  diverted  from  the  support  of  the 
family.  The  principle  is  fully  discussed  in  regard  to  a  home- 
stead set  apart  for  the  family  in  Keyes  v.  Cyrui,  100  Cal. 
322.^  It  was  there  hdd  that  the  provision  for  setting  apart 
exempt  property  including  a  homestead  was  for  the  protection 
and  support  of  the  family.  The  court  said:  '^The  authority 
given  to  the  court  in  the  first  part  of  section  1465  to  set  apart 
for  the  family  *all  the  property  exempt  from  execution,  in- 
cluding the  homestead  selected,'  implies  that  the  property 
when  set  apart  is  exempt  from  execution.  ...  A  homestead 
may  be  set  apart  to  the  widow,  even  though  the  estate  be 
insolvent,  and  the  property  so  set  apart  constitute  the  entire 
estate  of  deceased;  but  if  the  homestead  thus  set  apart  to  her 
could  be  immediately  taken  in  execution  by  one  of  her  credi- 
tors it  would  fail  to  be  available  for  her  use  or  support,  and 
it  might  happen  that  her  creditor  would  fare  better  than  a 
creditor  of  the  decedent  whose  money  had  perhaps  been  used 
to  purchase  the  very  property  so  set  apart'' 
In  gflnmai  v.  Baugktan,  55  Conn.  117,  it  was  hdd  that 
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money  i>aid  to  the  widow  as  an  allowance  for  her  sapport 
through  the  probate  eonrt  oonld  not  be  taken  or  attached  by 
one  of  her  creditors.  The  court  said:  '^She  could  neither  ask 
nor  receive  it  for  the  payment  of  her  debts ;  the  probate  court 
could  not  grant  it  for  that  purpose.  ...  If  one  allowance  can 
be  intercepted  so  can  evezy  other;  for  if  the  door  is  opened 
for  one  creditor  it  cannot  be  dosed  against  any;  and  the 
entire  estate  might  thus  be  diverted  from  its  l^al  destination. 
The  law  will  not  permit  the  instant  necessities  of  the  widow, 
and  the  ultimate  rights  of  the  creditors  of  the  estate,  to  be 
postponed,  in  its  name,  to  the  demands  of  her  creditors.''  So 
in  this  case  the  court  will  not  allow  the  insurance  money, 
which  is  exempt  from  execution  as  to  the  creditors  of  the 
estate,  to  be  taken  by  the  creditors  of  the  widow.  It  is  equally 
exempt  as  to  them. 

Appellant  contends  that  by  the  deposit  of  the  money  in  the 
bank,  the  money  lost  its  identity,  and  that  thereafter  the 
bank  owed  Annie  J.  Jenkins  the  money.  That  the  debtor 
thus  voluntarily  parted  with  the  money,  which  was  exempt, 
and  acquired  in  lieu  thereof  a  credit  due  by  the  bank.  Such 
construction  would  seem  to  be  unreasonable,  and  no  authority 
is  cited  which  supports  it.  It  is  true  that  in  one  sense  by  the 
deposit  the  relation  of  debtor  and  creditor  was  created  as 
between  the  bank  and  Mrs.  Jenkins,  but  she  put  the  exempt 
money  in  the  bank.  She  regarded  it  as  money  in  the  bank. 
She  expected  to  and  did  draw  it  as  she  needed  it.  The  bank 
did  not  give  her  the  identical  pieces  of  money  that  she  de- 
posited, but  it  gave  her  as  she  drew  upon  it  money  equal  in 
value  and  kind.  She  was  not  required  to  keep  the  money 
buried  or  in  her  stocking  in  order  to  have  it  remain  exempt. 
If  the  appellant's  theory  is  correct  she  could  not  have  paid  a 
five-dollar  grocery  bill  with  a  twenty-collar  piece,  receiving 
fifteen  dollars  in  change,  without  the  risk  of  having  the  fifteen 
dollars  attached.  The  law  does  not  require  such  absurdity .  The 
cases  cited  by  appellant  arose  under  the  United  States  pension 
laws,  and  are  not  in  point.  The  section  of  the  revised  statute 
construed  provides :  ''No  sum  of  money  due  or  to  become  due 
to  any  pensioner,  shall  be  liable  to  attachment,"  etc.  Hie 
courts  have  correctly  held  that  the  section  only  protected  the 
mon^  while  due  or  in  course  of  transmission  to  the  pensbner. 
Mon^  dne  or  to  become  due  is  designed  to  protect  the  amount 
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of  the  peiudon  until  it  reacheB  the  hands  of  the  pensioner.  It 
is  then  no  longer  money  due  or  to  become  due.  Our  statute 
exempts  the  money,  and  although  deposited  in  the  bank  it  is 
still  money  and  protected.  It  has  not  lost  its  identity  be- 
cause of  tiie  fact  that  the  identical  coins  or  bills  deposited 
are  not  to  be  returned.  Be6i)ondent  probably  never  saw 
any  coins  or  bills,  but  took  the  checks  which  the  insurance 
company  gave  her,  as  evidence  that  it  had  the  money  for 
her,  and  deposited  them  with  the  bank,  having  the  amounts 
credited  in  her  bank-book  as  evidence  that  she  had  the  money 
in  the  bank. 

In  Hibemia  Savings  and  Loan  Bodeiy  v.  City  and  County 
of  Ban  Francisco,  139  CaL  205,^  it  was  held  that  the  checks 
or  orders  drawn  upon  the  treasurer  or  assistant  treasurer  of 
the  United  States,  payable  on  demand,  are  not  merely  obli- 
gations of  the  United  States,  but  solvent  credits  subject  to  tax- 
ation. The  court  said :  ^'The  orders  were  simply  a  convenient 
mode  of  payment  of  the  obligation.  They  were,  for  all  prae- 
tieal  purposes,  the  mon^  itsell''  So  in  the  case  at  bar  the 
credit  in  the  bank  is,  for  all  practical  purposes  under  the 
exemption  laws,  to  be  regarded  as  the  money  itself.  Respond  • 
ent  had  the  right  to  have  the  levy  set  aside  upon  the  exempt 
property.  Section  556  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  writ  may  be  discharged  when  the  same  was 
improperly  or  irregularly  issued.  This  was  not  a  dissolution 
of  the  writ  of  attachment,  but  an  order  setting  aside  the  levy 
as  to  the  exempt  property.  It  would  be  strange  if  a  court 
were  so  imi)otent  that  it  could  not  set  aside  the  erroneous  levy 
of  its  own  writ  upon  exempt  property.  Any  other  rule  would 
compel  the  injured  party  to  bring  a  suit  for  damages,  which 
not  only  would  lead  to  delay,  but  might  in  the  end  prove 
futile.  Courts  have  power  over  their  own  process,  and  to  set 
aside  a  levy  of  a  writ  of  attachment  or  execution  upon  exempt 
property.  (Freeman  on  Executions,  sec.  271 ;  En<7.  of  Plead. 
&  Prac.,  p.  579,  and  cases  cited ;  Sandburg  v.  Papineau,  81 
I1L446.) 

It  follows  that  the  order  should  be  affirmed. 

Gray,  0.,  and  Smith,  &•  eoncorred. 

1 96  Am.  St  Bflp.  100. 
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For  fhe  reasons  given  in  the  foregoiTig  opinion  fhe  order  is 
sflSrmed.  McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1805.    Department  One. — Juraarj  18,  1905.] 

BTTA  ESTELLB  BERRY,  Respondent,  v.  JOHN  WARD 
BERRY,  Appellant 

DlfOBOl — ^NSOLECT  TO  PBOVIDI — ^FlNDmaS  NOT  SnPP0BTEI>— AsnJTT  MOT 

Pbotbn — ^IJncobbobobated  Evidengb  of  Plaxmtdt.^ — ^A  di^oree  ean- 
not  be  granted  on  the  uncorroborated  eividenee  of  either  of  the 
partiefl,  and  where  the  wife  seeks  a  divoree  on  the  ground  of  the 
willfnl  neglect  of  her  husband  to  provide  for  her  the  necessaries  of 
life,  he  having  the  ability  to  do  so,  and  his  abililj  was  shown  onlj 
Ij  the  uncorroborated  evidence  of  his  wife,  and  willful  neglect  was 
^proved  by  the  testimony  for  the  husband,  the  findings  in  favor 
of  the  plaintilf  are  unsupported. 

Id* — ^PuBLio  IMTKBEST* — The  public  has  an  interest  in  eveiy  suit  for 
divorce;  and  doubts  as  to  the  right  to  a  divorce  should  be  resolved 
against  it  rather  than  for  it. 

iDir— BssiDXNOE  OF  Plau^iff. — ^Taking  aU  the  dreumstances  of  the 
case  together,  the  evidence  fails  to  show  a  dear  case  of  bona  fide 
residence  on  the  part  of  the  plaintiff  so  as  to  entitle  her  to  bring 
the  aetion* 

APPEAL  from  a  judgment  of  the  Saperior  Court  of  San 
Bernardino  Coonly.    Benjamin  F.  Bledsoe,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  oonrt 

Will  D.  Gould,  and  J.  B.  Bates,  for  Appellant 

Henry  W.  Nisbet,  for  Respondent 

VAN  DYKE,  J.— This  is  an  action  for  divoree.  Plaintiff 
and  defendant  were  married  in  Middlesex  County,  Massachu- 
setts, October  18, 1898.  The  plaintiff  alleges  in  her  complaint 
that  for  more  than  one  year  preceding  the  commencement  of 
the  aetion  she  has  been  and  is  now  a  resident  of  the  county  of 
San  Bernardino  in  the  state  of  California. 
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The  oomplaint  eontains  two  counts.  In  the  first  it  is  charged 
that  the  defendant  for  more  than  a  year  immediately  pre- 
ceding the  commencement  of  the  action  had  willfully  negleeted 
and  failed  to  provide  plaintiff  with  the  common  necessaries 
of  life,  by  reason  of  his  profligacy,  idleness,  and  dissipation. 

In  the  second  count  it  is  charged  that  for  more  than  a  year 
immediately  preceding  the  commencement  of  the  action  the 
defendant  had  willfully  neglected  and  failed  to  provide  plain- 
tiff the  common  necessaries  of  life,  he  having  the  ability  so 
to  do,  and  had  compelled  her  during  said  period  to  live  upon 
the  charity  of  her  relatives  and  friends.  The  defendant,  a 
resident  of  Massachusetts,  where  the  parties  were  married, 
employed  attorneys  to  defend  the  action,  through  whom  a 
verified  answer  to  the  complaint  was  filed.  In  his  answer  he 
denied  that  the  plaintiff  had  resided  in  the  state  of  California 
for  more  than  one  year  before  the  commencement  of  the  action, 
or  that  at  that  time  she  was  a  bona  fide  resident  of  the 
state  of  California,  and  alleges  that  "The  plaintiff  moved 
from  the  commonwealth  of  Massachusetts  into  the  state  of 
California  for  the  purpose  of  obtaining  a  divorce  from  this 
defendant  for  a  cause  not  allowed  by  law  in  said  common- 
wealth,'' and  denies  that  he  willfully  or  at  all  neglected  or 
failed  to  provide  for  plaintiff  the  common  necessaries  of  life 
or  that  he  did  so  by  reason  of  profligacy,  idleness,  dissipation, 
or  at  an,  and  denies  that  he  willfully  or  at  all  neglected  or 
failed  to  provide  the  plaintiff  with  the  common  necessaries  of 
life,  or  had  compelled  her  to  live  upon  the  charity  of  her  rela- 
tives or  friends,  or  any  of  them;  but,  on  the  contrary,  he 
alleges  that  he  has  at  all  times  faithfully  kept  his  marriage 
vows,  and  conducted  himself  toward  the  plaintiff  as  a  faithful 
husband  should,  and  aUeges  that  the  plaintiff  has  willfully 
been  absent  from  the  defendant  for  more  than  one  year  from 
the  date  of  filing  the  complaint,  without  any  cause  or  jus- 
tification, and  without  the  consent  of  the  defendant. 

The  court  found  that  the  plaintiff  had  been  for  more  than 
one  year  preceding  the  filing  of  the  complaint  a  bona  fide  resi- 
dent of  the  county  of  San  Bernardino,  state  of  California,  and 
that  the  defendant,  for  more  than  one  year  prior  to  the  filing 
of  the  complaint, — ^to  wit,  the  twenty-ninth  day  of  June,  1901, 
— ^had  willfully  neglected  and  failed  to  provide  the  plaintiff 
with  the  common  necessaries  of  life,  he,  the  said  defendant, 
CXLV.  CS»L--60 
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hETing  daring  all  of  said  time  the  ability  so  to  do,  and  that 
plaintiff  had  been  compelled  to  liye  upon  the  charity  of  her 
relatives  and  friends.  The  court,  however,  found  in  favor  of 
the  defendant  in  reference  to  the  charge  of  profligacy,  idle- 
ness, and  dissipation.  Judgment  was  accordingly  entered 
granting  a  divorce  to  the  plaintiff  January  9, 1902. 

The  defendant,  through  his  attorneys,  made  a  motion  for 
a  new  trial  on  various  grounds,  among  others  the  insufficiency 
of  the  evidenee  to  justify  the  findings,  and  errors  of  law, 
which  motion  for  a  new  trial  was  thereafter  submitted  and 
dwied  June  9,  1902.  Thereafter,  on  July  3,  1902,  notice  of 
appeal  from  the  judgment,  and  also  from  the  order  denying 
defendant's  motion  for  a  new  trial,  was  served  and  filed  on  the 
part  of  the  defendant. 

Appelant,  through  his  oounsel,  has  filed  a  brief  on  the  ap- 
peal, and  at  the  October  term  of  this  court  in  Los  Angeles 
argued  and  submitted  the  cause.  The  respondent  has  not  filed 
any  brief  and  failed  to  appear  at  the  hearing  of  the  cause  on 
the  argument. 

From  the  record  of  the  evidence  contained  in  the  statement 
on  motion  for  a  new  trial  it  appears  that  the  plaintiff  was  the 
only  witness  present  at  the  trial  of  the  cause.  All  the  other 
evidence  was  by  depositicm  of  the  parties  in  the  east,  in- 
cluding the  father  and  mother  of  the  plaintiff.  The  judge 
who  tried  the  cause  in  the  court  below,  in  summing  up  the 
evidence  in  the  case^  says:  ''The  only  serious  question  in  my 
mind  is  whether  ot  not  the  wife  by  the  burden  of  proof  has 
shown  that  her  husband  is  able,  or  was  able  during  the  period 
of  the  marriage,  to  provide  her  with  the  common  necessaries 
of  life,  being  firmly  convinced  as  I  am  that  he  did  not  provide 
her  with  the  common  necessaries  of  life.  The  testimony  shows 
that  he  went  to  Boston  every  day  and  returned  every  night ; 
we  are  led  to  infer  that  he  worked  while  he  was  there;  he  testi- 
fies that  he  did  work,  and  carried  <m  his  furniture  business. 
There  is  no  testimony  which  would  support  a  finding  of  idi> 
ness  or  profligacy  or  dissipation  on  his  part  that  I  can  see 
in  the  ease.  The  only  question  is,  Was  he  able  to  provide  his 
wife  with  the  common  necessaries  of  life  1  Our  sv  preme  court, 
and  I  think  very  properiy,  and  in  keeping  with  what  I  would 
eonsider  to  be  a  natural  law,  have  said  that  if  a  man  is  able  to 
work,  but  cannot  get  wi«k,  that  faet  in  itself  does  not  give  the 
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wife  a  ground  of  divorce.  He  must  have  property;  he  mnat 
have  something  whereby  he  can  provide  her  with  the  common 
necessaries  of  life.  .  .  •  The  only  testimony  I  have  on  that 
point  IS  the  testimony  of  the  wife  to  the  effect  that  he  was  con- 
tinually promising  but  failed  to  provide;  and  it  seems  to  me 
under  all  the  testimony  in  the  case-^and  I  fed  a  little  reluc- 
tant to  arrive  at  that  conclusion — ^but  it  seems  to  me  under  all 
the  testimony  in  the  case  that  the  preponderance  of  the  evi- 
dence is  to  the  effect  that  he  was  able  to  provide  her  with  the 
common  necessaries  of  life,  but  that  he  failed  and  neglected  to 
do  so»  and  for  that  reason  I  shall  order  judgment  in  favor  of 
the  plaintiff  on  the  second  ground  or  cause  of  action.''  The 
lawy  however,  declares  in  very  explicit  terms  that  no  divorce 
can  be  granted  upon  the  uncorroborated  statement  of  either 
of  the  parties  to  the  action.  (Civ.  Code,  sec.  130.)  And 
doubts  should  be  resolved  against  divorce  instead  of  for  it. 

''The  marriage  relation  is  the  foundation  of  all  society. 
It  is  not  to  be  severed  on  slight  grounds  or  for  trivial  causes ; 
the  policy  of  the  law,  therefore,  is  against  granting  divorces. 
Unlike  other  cases,  in  an  action  for  divorce  judgment  cannot 
be  rendered  for  the  plaintiff  on  the  default  of  the  defendant, 
even  upon  a  verified  complaint;  nor  can  it  be  granted  upon 
tiie  uncorroborated  statement,  admission,  or  testimony  of  the 
parties.  (Hattan  v.  Hatton,  136  CaL  353.)  While  an  action 
to  obtain  a  decree  dissolving  the  relation  of  husband  and  wife 
is  nominally  an  action  between  two  parties,  the  state,  because 
of  its  interest  in  maintaining  the  same,  unless  good  cause  for 
its  dissolution  exists,  is  an  interested  party.  It  has  been  said 
by  eminent  writers  upon  the  subject  that  such  an  action  is 
really  a  triangular  proceeding,  in  which  the  husband  and  wife 
and  the  state  are  parties.  .  .  .  The  parties  to  the  action  are 
not  the  only  people  interested  in  the  result  thereol  The 
public  has  an  interest  in  the  result  of  every  suit  for  divorce.'' 
{Deyoe  v.  Superior  Court,  140  Cal.  476.^)  Upon  the  state- 
ment of  the  learned  judge  of  the  court  below  that  the  only 
testimony  with  reference  to  the  failure  to  provide  was  that  of 
the  wife,  the  judgment  of  the  court  below  should  have  been 
for  the  defendant.  But,  in  the  testimony  of  the  plaintiff  her- 
self, she  says:  ''I  never  knew  him  to  withhold  money  from  me 
when  he  had  it,  and  I  never  knew  him  to  have  money  around 
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him."  And  there  ii  no  evidence  in  the  transcript  showing 
that  the  defendant  did  not  do  the  best  ho  could  under  his 
circunustances  to  support  his  wife. 

At  the  time  of  the  marriage  the  defendant  was  twenty- 
three  and  the  plaintiff  about  seyenteen.  The  defendant  was 
just  starting  in  as  a  partner  in  a  business  of  repairing  fur- 
niture in  Boston,  and  was  obliged  to  borrow  from  his  sister  in 
starting  his  business  twenty-fiye  hundred  dollars,  and  the 
evidence  is  all  to  the  effect  that  he  was  an  industrious,  tem- 
perate man,  and  was  never  idle  when  he  could  get  work.  His 
mother  and  sister,  it  seems,  did  not  view  the  marriage  favor- 
ably, and  the  sister  testifies  that  she  met  Mr.  Allen,  the  father 
of  the  plaintiff  just  before  the  marriage,  and  says,  ''I  told 
him  I  did  not  think  that  my  brother  could  support  his  daugh- 
ter in  the  way  his  daughter  wanted  to  be  supported,  and  he 
said,  'I  don't  care  if  Ward  has  not  one  cent  I  can  afford  to 
support  them  if  necessary.'  "  After  they  were  married  they 
went  to  housekeeping;  his  folks  and  her  folks  assisted  in  fur- 
nishing the  house,  and  her  father  and  mother  and  their  adop- 
ted boy  went  to  board  with  the  parties  from  November  until 
the  next  March,  when  the  plaintiff  and  her  mother  went  to 
Limerick,  in  Maine,  where  they  remained  until  the  latter  part 
of  the  following  October,  1899.  Plaintiff's  father  in  his 
deposition  says :  ''I  think  my  wife  and  I  lived  with  Mr.  Beny 
from  November  until  the  next  March.  On  no  occasion  did  I 
make  complaint  to  Mr.  Berry  in  regard  to  the  board."  In 
the  transcript  appear  several  letters  from  the  plaintiff  to  the 
defendant  while  she  remained  at  Limerick,  of  the  most  endear- 
ing character.  Soon  after  their  return  from  Limerick  the 
plaintiff  was  about  to  be  confined,  and  the  physician  who  was 
consulted,  it  seems,  advised  taking  her  to  a  hospital  of  which 
he  had  charge.  The  deposition  of  the  physician  was  intro- 
duced on  behalf  of  the  plaintiff  at  the  trisJ.   In  this  he  says : — 

''Q.  I  understand  you  recommended  the  removal  of  the 
plaintiff  to  the  Frost  Hospital  1 — ^A.  I  did 

''Q.  Did  you  attend  her  thent — A.  I  did 

''Q.  Did  you  render  any  bill  to  any  one  for  medical  services 
on  this  basis  f — ^A.  I  did 

"Q.  To  whomt— A.  The  husband 

''Q.  For  attendance  at  the  house  and  hospital  both? — ^A. 
Covering  all  attendance  on  the  wife. 
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''Q.  Did  the  husband  pay  this  biUI— A.  He  did 

''Q.  Did  he  pay  the  entire  biUt— A.  To  the  best  of  my 
knowledge  he  did 

''Q.  Was  the  bill  paid  promptly  t — A.  Reasonably  wo.  Tes, 
sir,    As  doctors'  bills  are  paid." 

In  the  deposition  of  Mrs.  Allen,  taken  in  MassaehnsettSi  and 
read  on  the  trial,  she  says:  ''I  asked  Mr.  Berry  if  he  was 
willing  that  his  wife  should  go  to  the  hospital  and  he  answered 
no,  that  her  place  was  at  her  home."  And  it  appears  from 
defendant's  deposition,  as  well  as  otherwise,  that  at  that  time 
the  home  of  the  parties  was  a  suitable  place  for  plaintiff's 
confinement.  However,  the  physician  thought  he  eould  attend 
to  her  better  at  the  hospital ;  hence  the  removal  there.  Mrs. 
Allen,  plaintiff's  mother,  further  in  her  testimony  says: — 

''Q.  Howlongwasyour  daughter  at  the  hospital  t — A.  Two 
and  a  half  weetra,  I  think  that  was  the  time  I  paid  for. 

'^Q.  You  paid  the  hospital  bill  for  the  time  she  was  there  t 
—A.  Yes,  sir." 

In  this  connection  there  was  produced  on  behalf  of  the  de- 
fendant during  the  examination  of  the  plaintiff  herself  on  the 
stand,  a  letter  which  the  defendant  had  written  to  her  while 
she  was  in  California,  of  which  the  following  is  a  copy: — 

''Maldsn,  Mas&,  June  11,  1900. 
"My  Dbab  Wipb: 

''Although  I  much  dislike  to  refer  to  this  matter  yon  will 
recollect  that  your  mother  made  complaint  that  since  I  had  not 
paid  the  bills  of  Doctor  Leeds,  she  herself  was  eompelled  to 
and  did  pay  it  Yet  I  was  surprised  June  9,  1900,  to  learn 
from  Dr.  Leeds  that  she  had  paid  him  nothing  whatever. 
Accordingly  on  the  same  date  I  paid  his  account,  amounting 
to  thirty  dollars,  as  indicated  by  the  copy  of  his  receipt  which 
I  herewith  mail  to  you.  This  I  do  so  that  you  may  not  be 
misled  by  certain  false  statements  and  by  various  misrepre- 
sentations that  have  been  made.  You  may  rest  assured  of  my 
constant  and  ever  endearing  love  for  you.  And  you  ought  to 
leam  very  much  from  this  particular  instance  of  misrep- 
resentations here  disclosed.  Ever  yours, 

"J.  Ward  Berbt." 

Aoeompanying  this  is  a  copy  of  the  bill  of  Dr.  Leeds  re- 
ferred to,  and  which  Dr.  Leeds,  as  already  shown,  testified  had 
paid  by  the  defendant  Berry. 
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The  particular  grievance  of  the  plaintiff  against  the  de- 
fendant is  based  upon  what  she  supposed  was  his  neg^eet  to 
treat  her  properly  and  pay  the  bills  while  she  was  at  the 
hospital  during  her  confinement.  In  her  eross-eoLamination 
she  says:  ''I  wrote  him  a  letter  and  told  him  that  if  he  eould 
not  take  care  of  me  through  my  confinement  and  pay  my 
bills  that  I  should  not  liye  with  him  another  day.  That  is  all 
I  wrote  him. — Q.  Is  that  the  real  cause  of  your  leaving  himf 
— ^A.  That  is  the  real  cause.  Because  I  did  not  care  anything 
about  him  after  his  abuse  of  me ;  abuses  I  went  through  and 
suffered  all  through  my  confinement  and  before  that." 

In  the  defendant's  deposition  he  says:  ''I  was  married  to 
the  plaintiff  at  Maiden,  Massachusetts,  October  18,  1898 ;  our 
domestic  relations  were  happy;  I  have  never  had  any  bad 
habits ;  I  have  always  lived  a  plain  and  unquestionable  life ; 
I  have  never  been  a  profligate,  idle,  or  dissipated,  and  never 
willfully  or  at  all  neglected  or  refused  or  failed  to  provide 
plaintiff  with  the  common  necessaries  of  life."  Again  he 
says,  after  he  earned  some  money  as  a  clerk,  "I  put  that  money 
in  the  furniture  business;  I  was  in  the  furniture  business 
from  October  4,  1897,  until  the  spring  of  1900;  the  money  I 
borrowed  from  my  sister,  Mrs.  Cressey,  I  used  in  the  furniture 
business;  the  furniture  business  was  not  a  paying  venture. 
It  left  me  in  debt  other  than  to  my  sister;  I  had  two  or  three 
hundred  dollars  in  promissory  notes  I  was  obliged  to  take  up ; 
I  was  about  three  hundred  dollars  in  debt  six  months  before 
I  gave  up  the  furniture  business  in  the  spring  of  1900." 

The  defendant  testifies  as  follows  in  reference  to  his  wife 
going  to  the  hospital:  ''At  the  time  of  my  wife's  confinement 
the  house  was  all  furnished — ^five  rooms;  and  my  wife  was 
provided  with  all  that  she  needed  in  the  way  of  food,  clothing, 
and  other  comforts;  the  day  that  my  wife  went  to  the  hospital 
the  doctor  sent  for  me  to  go  down  to  his  office  to  see  him ;  he 
told  me  that  my  wife  was  in  a  critical  condition,  and  that  he 
did  not  care  to  take  upon  himself  the  responsibility  of  caring 
for  her  at  the  house,  and  that  he  wished  I  would  consent  to 
have  her  go  to  the  hospital ;  I  immediately  went  back  and  told 
my  wife  she  had  better  go ;  my  wife  said  she  did  not  want  to 
leave  her  home  and  she  did  not  want  to  leave  me;  after  she 
went  to  the  hospital  I  packed  the  furniture  up  and  had  it 
moved  over  to  Mrs.  Annie  Green's  (her  aunt)  to  be  stored 
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there;  the  same  day  that  my  wife  went  to  the  hospital  ahe 
asked  as  a  speeial  favor  to  have  the  things  and  household 
goods  packed  up  and  stored  at  her  aunt's  house  nntil  she  was 
able  to  go  to  honsekeeping  again;  the  ehild  was  bom  March 
14,  1900,  and  died  March  17th,  the  following  Saturday,  and 
was  baried  March  20th,  and  my  wife  stayed  in  the  hospital  one 
and  a  half  weeks  after  the  death  of  the  baby ;  while  she  was  at 
the  hospital  I  called  to  see  her  every  evening  after  I  was 
admitted  during  the  time  she  was  there."  It  also  appears 
from  bills  presented  in  his  deposition  that  he  paid  the  baby's 
funeral  expenses.  He  further  testified  that  all  of  his  earnings 
went  to  the  support  of  his  family  after  his  marriage,  and  there 
is  nothing  in  the  evidence  in  reference  to  his  ability  to  pro- 
vide for  his  family  inconsistent  with  his  own  testimony. 

In  his  deposition  he  also  testifies  that  the  plaintiff  in  May. 
1900,  left  Massachusetts  with  her  mother  and  went  to  Galifor 
nia  for  the  purpose  of  getting  a  divorce.  The  plaintiff  in  her 
testimony  denied  that  she  ever  told  him  she  was  going  to  Cali- 
fornia to  get  a  divorce,  but  the  circumstances  surrounding  the 
case  seem  to  corroborate  the  defendant's  statement.  She  testi- 
fies that  she  deserted  him,  and  just  before  starting  to  Califor- 
nia she  dropped  him  a  note  as  follows:  ''As  I  am  going  right 
away  and  auntie  is  soon  to  move,  I  sent  your  things  over  to 
your  house.  All  except  two  carpets  and  the  sideboard  and 
two  tables.  Those  I  sold  to  pay  my  bills  with,  or  help  pay 
them.  The  other  things  are  yours,  the  silver,  that  is  the  solid, 
is  in  your  valise,  and  the  other  is  in  the  half  barrel  which  you 
had  better  take  care  of  right  away.  Your  clothes  are  in  the 
packing-box.  I  shall  be  many  miles  away  when  you  receive 
your  things  and  I  thought  I  would  see  you  had  your  things 
all  right  before  I  started.''  In  her  testimony  she  says:  "My 
parents  have  been  taking  care  of  me  since  I  have  been  in  Cali- 
fornia; I  have  an  explanation  to  offer  as  to  those  affectionate 
letters  that  have  been  introduced  in  evidence  while  I  was  liv- 
ing at  Limerick.  I  was  a  very  proud  girl,  and  at  that  time 
I  was  very  sick  and  needed  sympathy,  and  I  was  too  proud  to 
go  to  my  mother  for  it  and  so  in  that  feeling  I  wrote  to  him. 
.  .  .  And  I  did,  as  a  matter  of  fact,  think  a  great  deal  of  Mr. 
Berry  at  that  time;  I  did,  I  thought  quite  a  little  of  hint" 
Further  she  says,  ''I  have  not  asked  him  for  any  money  since 
I  came  to  California." 
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''Q.  Did  he  want  you  to  come  to  California  t — ^A.  I  did  not 
ask  him. — Q.  You  came  right  away  on  your  own  responsi- 
bility f  A.  I  did,  yes,  sir. — Q.  And  you  never  have  asked  him 
for  any  money  for  your  support  since  fheni — ^A.  No,  sir." 

The  evidence  on  the  part  of  the  defendant,  which  is  not 
contradicted  in  any  material  respect,  is  a  complete  answer  to 
the  plaintiff's  complaint  of  want  of  care  and  attention  on  the 
part  of  the  defendant  during  her  sickness  and  confinement 
at  the  hospital,  and  this  in  fact,  according  to  her  own  state- 
ment, is  her  principal  grievance  on  the  charge  of  failure  to 
provide  on  the  part  of  the  defendant  the  common  necessaries 
of  life. 

Aside  from  the  want  of  evidence  to  support  the  finding  on 
the  merits  of  the  action,  it  appears  very  plainly  that  the  plain- 
tiff was  not  a  bona  fide  resident  of  this  state  so  as  to  entitle 
her  to  bring  the  actirn,  even  if  a  proper  ground  of  divorce 
existed.  According  to  the  testimony  of  the  plaintiff  her  home 
at  Highlands  was  with  her  parents,  and  in  the  deposition  of 
her  father,  Mr.  Allen,  taken  in  Massachusetts  and  used  in 
her  behalf  on  the  trial,  he  says:  ''I  returned  from  California 
a  year  ago  last  November  and  my  wife  returned  from  Cali- 
fornia over  six  months  ago.  I  returned  for  the  purpose  of 
protecting  my  business  here  in  Boston.  ...  I  never  voted 
there  and  do  not  know  that  I  am  a  citizen  of  California.  I 
am  a  registered  voter  at  Chdsea  and  voted  there  at  the  last 
state  election."  It  would  appear  from  this,  therefore^  that 
the  father  of  the  plaintiff  was  not  a  citizen  of  California  but 
a  temporary  resident,  at  the  most,  in  Highlands  in  this  state, 
and  there  is  nothing  to  show  that  the  plaintiff  had  a  residence 
independent  of  that  of  her  parents.  There  is  nothing  to  show 
that  the  defendant  ever  was  in  California.  His  residence  is 
in  Boston.  It  is  true  she  says  she  deserted  him  and  came  to 
California.  Taking  all  the  circumstances  together,  to  si^  the 
least,  it  does  not  establish  a  clear  case  of  a  bona  fide  residence 
jn  the  part  of  the  plaintiff.  But  inasmuch  as  the  evidence 
utterly  fails  to  support  the  finding  upon  the  merits,  it  is  not 
necessary  to  pass  upon  the  question  of  residence. 

The  judgment  and  order  denying  a  new  trial  are  revetied. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 
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▲OOOUKTINO.    8m  Morteftg^  7-«. 
ALmONT.    8m  DiTOiM,  1-%. 

AFPBAIi. 

1.  Oedee  BnmNC  Niw  TtoAZr— Bsvnw— DKinnutsE  to  Oomplaini 
— SuppoET  OF  Judgment— Findings. — ^Upon  appeal  from  an  order 
deBjing  a  wm  trial,  the  qneetion  whether  the  eonrt  fmproperly 
oremiled  a  demurrer  to  the  eompUdnty  or  whether  the  eomplaint  ia 
•nffleieiit  to  support  tke  jndgment,  cannot  be  eonridered.  Saeh 
appeal  does  not  inyolTe  any  eonsideration  of  the  eorreetnees  of  the 
Judgment  or  of  the  loificienoy  of  the  pleading!  or  findings  to 
rapport  it.     (Holmes  y.  Warren,  457.) 

2.  MonoN  KA  New  Tbial— Bistinot  Peooebding8.^A.  motion  for  a 
new  trial  is  an  issne  of  a  distinet  proceeding,  and  Is  to  be  heard 
upon  an  independent  record,  distinet  from  the  roMid  upon  which 
tho  judgment  depends.     (Id.) 

3.  Appeal  pboic  Obdbb  Denting  New  Tbiait— Beview— Sufpicibnoy 
OP  Oqicplaint. — The  snificienoy  of  the  complaint  can  onl|7  be  eon- 
sidered  upon  an  appeal  from  the  judgment,  and  is  not  reviewable 
upon  appeal  from  an  order  denying  a  new  triaL  (Trtj  ▼.  Yignier, 
251.) 

4.  Appeal  pbom  Judgicxnt—Bsview*— Where  an  appeal,  though  taken 
within  proper  time  after  the  entry  of  the  judgment  against  the 
appellant,  was  taken  more  than  four  years  after  its  rendition,  the 
objection  that  the  evidence  does  not  support  the  decision  of  the  trial 
court  cannot  be  considered.     (Baum  v.  Boper,  116.) 

5.  Obdeb  apteb  Judgmeni^-Bepusal  to  Beueve  pboic  DvwAmji— 
Failube  to  Sebve  Notioe  in  Time— Mbbits  op  Appeal. — An  order 
refusing  to  relieve  the  appellant  corporation  from  default  in  failing 
to  serve  its  notice  of  intention  to  move  for  a  new  trial  within  the 
statutory  time  is  appealable  as  an  order  after  judgment,  and  a 
motion  to  dismiss  an  appeal  therefrom  must  be  denied.  The  merits 
of  the  appeal  cannot  be  inquired  into  and  determined  upon  such 
motion.  (Steen  y.  Santa  Clara  Valley  Mill  and  Lumber  Company, 
564.) 

6.  Change  in  Obdeb  pob  Judgment— Absence  op  Bill  op  Excep- 
tions.— A  change  in  the  order  for  judgment  without  setting  aside 
or  modifying  the  first  order,  ia  not  available  upon  the  judgment-roll 
alone,  in  the  absence  of  a  bill  of  exceptions  to  such  ehange. 
(Boon^  y.  Giay,  758.) 

(796) 
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APPEAL  (ContiBned). 

7.  Judgment  fob  Dakams— Anixirci  ev  Iwjuironow— Apmxjjns 
NOT  PnxjtJDicsD. — Tli«  appellants  cannot  be  prejudieed  bj  a  jndf- 
ment  ivi  damages  wairanted  bf  tbe  evidenee,  and  eaanet  eomplafai 
that  no  injunetiMi  naa  awarded  against  the  appeUante.    (U) 

t.    JUB«]CENT-BOU#— AMBBMI    OV     BxaVTIOm    OB     BVDBNaft— Rkd- 

Dr«. — ^UpoB  BB  appeal  tabes  upoa  the  jadgment-roUy  without  bbj 
statement  or  bill  of  ezeeptionSy  the  jvdgBMnt  eannot  be  leyersed 
where  no  iatal  error  appears  ob  the  faee  of  the  jndgment-roIL  A 
inding  of  fbet  upon  saeh  appeal  must  be  held  eoneliirive  if  there 
Is  no  eontradietory  inding  npen  the  subjeet  (IfSIler  4  Loz  ▼. 
Enterprise  Canal  and  Land  CompaByy  652.) 

••    YOUFNTABT  OlBlCIBBALB  Of  AOTION^WbITTIN  BBQUBSTB  TO  GLIBK 

— MoTiOH  TO  Yaoais— Non-Appbalablb  Obdbbs. — ^The  aerora] 
Toluntaiy  dlwniHSsIs  of  bb  aetieB  ea  the  part  of  the  plaintifls 
therein  bj  ssparate  written  requests  to  the  elerfc  for  soeh  die- 
missals,  without  aaj  order  of  court  therefor,  are  not  appealable 
or  subjeet  to  reriew  upon  appeal,  and  an  order  deiqring  a  motioB 
to  Taeate  or  set  them  aside  is  not  appealable.  (Alpen  ▼•  Bli«, 
505.) 
!••  OB]>m  Snmre  Mohoh  to  Yagats  Judoxbnt  op  DnicisaALw— 
The  iaal  judgment  of  dismifwal  being  appealable,  bb  order  deny- 
lag  a  motion  to  vacate  aad  set  aside  such  jadgmeat  is  not  i^peal- 
aUe.    (Id.) 

11.  Sbvibw  upon  ArrxAL  ibom  Judomxmt^-Qiixbb  SnoKiNa  Out 
Ck088-G0MPLAINT.— Upon  appeal  from  the  judgment  of  dismissal 
an  order  striking  out  a  eroes-complalnt  of  the  defendant  is  deemed 
exoepted  to  under  section  647  of  the  Code  of  dvil  Procedure,  and 
may  be  reviewed  under  section  956  of  the  same  code,  as  bb  order 
affecting  the  judgment.     (Id.) 

12.  Appxal  fbom  JuDOicxNT  UPON  Cboss-Oomplaint— Absxnob  or  Bvi- 
DiNOB  AND  ExoxpnoNEt— Pbesuicptions.— UpoB  appeal  l^  the 
plaintiff  from  a  judgment  rendered  in  favor  of  defendant  upon  its 
cross-complaint,  where  the  record  does  not  contain  the  evidenee,  aad 
shows  no  objections  or  ezceptiotts  to  evidence^  all  iBtendments  are 
in  favor  of  the  judgment,  and  it  must  be  presumed  that  sufficieat 
evidence  was  introduced  to  justify  the  findings  and  judgment 
(Abner  Doble  Company  v.  Keystone  Consolidated  Mining  Compaigr, 
490.) 

.  3.  Yabianob  bxtwxxn  Cboss-Complaint  and  I^ndinbb— Gubx  OV  Dx- 
racT  BT  DxoisiON— Waivxb  of  OBjxonoN— Pbxsuxption.— When 
the  erosB-complaint  claimed  damages  in  a  spedfied  sun  for  breach 
of  a  contract  with  plaintiff,  guaranteeing  the  efficient  of  an  air- 
compressor  which  plaintiff  altered,  and  which  was  rendered  worth- 
less by  the  alteration,  the  damage  alleged  being  for  the  value  of  its 
use  in  the  condition  in  which  it  was  before  the  alteration,  and  the 
court  found  damage  in  a  less  sum  for  expense  incurred  by  defend- 
ant toward  making  the  alteration,  and  for  the  cost  of  restoring  it 
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APPEAL  (Oostbraed). 

to  ili  original  ooMditioiiy  iht  Tarianee  and  dofM  in  the  pleadiaf 
mnit  bo  doomed  onrod  by  tho  deeUiion;  and  upon  an  appoal  from 
tbo  jndgmonty  without  tho  oridonoe,  it  mnot  bo  pnoomod  that  tiio 
damago  found  una  dnij  proirod  at  tho  trial,  and  that  objoetion 
to  tho  oridoneo  on  aeoount  of  tho  yarianeo,  which  might  hayo  boon 
lemediod  by  amendmont  of  tho  oiOBO-eomplaint  waa  waiyod  bf  tfio 
plaintiff.     (Id.) 

14.  Non-Pathent  of  Norm— DmcT  nr  Cteoes-OoHnAimp  Supplbd 
BT  AVEBMENTS  OF  PLAINTIFF. — Tho  fafluio  of  tho  croM-oomplaiut 
to  ayor  non-pajmont  of  notes  described  therein  is  nOt  fatal  nor 
ground  for  roTersal  of  tho  judgment,  whore  it  appears  from  plain- 
tiff's complaint  and  bill  of  partieolars,  a  oopy  of  whieh  was  sot 
forth  in  the  answer  of  defendant,  and  from  plaintiff's  answer  to 
tho  eross-complaint,  that  such  notes  wore  oroditod  as  payments 
upon  plaintiff's  account,  without  anj  claim  of  any  item  of  pay- 
ment to  be  applied  upon  such  notes.  Defects  in  a  pleading  may 
be  cured  by  ayerments  in  tho  pleading  of  the  opposite  party.     (Id.) 

Boo  Certiorari;  Estates  of  Dooeased  Penou,  14,  26,  27,  81; 
landings,  1,  6;  Judgment,  1;  Now  Trial,  t,  •;  Partitioa;  Plaoe 
of  Trial,  L 

APPBOPBIATIONa    See  Ck>nstitntioaal  Imw. 

ASSAULT  AND  BATTEBT. 

1.  OiwiL  AonoN— Amxndxd  AiiswBb— Sb.f-Difiiis»— Obdbi  Bnam 
DTO  Out— Cues  of  Ebbo»— Aiiawawob  upon  Bbquxot  kfobi 
JuET— Pebsumftionb. — ^Li  a  oiyil  action  for  damages  for  ai 
assault  and  battery,  where  the  defendant,  without  leayo  of  court 
flled  an  amended  answer  setting  up  a  plea  of  self-defetase,  whidt 
was  stricken  out  on  motion  on  tiio  day  of  trial,  but  was  afiowed 
to  be  filed  on  request  made  before  tho  jury,  any  error  in  strik- 
ing out  the  answer  was  cured  hj  such  request;  and  it  eannot 
bo  held  that  the  defendant  was  injured  in  tho  eyes  of  tho  jury 
by  having  to  make  such  request  before  them,  but  it  must  bo  pre- 
sumed that  the  jury  did  their  duty  and  decided  the  question  of  fact 
under  the  instructions  of  the  court  upon  tho  pleadings  as  th^  then 
were.     (Bisdon  y.  Yates,  210.) 

2.  Evidengs— Plea  of  Guiltt  in  Geiional  Oasb— Aniassioii— 
QuALiFTiNO  Declaration  Excluded— Peejxjdioial  Ebboe.— A  ploa 
of  guilty  in  a  criminal  case  in  regard  to  the  same  assault  and  bat- 
tery is  not  conelusiye,  and  does  not  estop  tho  defendant  in  a  dril 
action  therefor.  It  has  merely  the  effect  of  an  oral  admission, 
and  is  goyemed  by  the  rules  applicable  thereto.  Where  the  plea 
of  guilty  was  introduced  by  the  plaintiff  from  the  justice's  docket, 
it  was  prejudicial  to  refuse  to  allow  eridenco  of  all  that  was  said 
by  the  defendant  when  he  made  the  plea  qualifying  the  admis- 
sion, where  tho  eyidonco  was  sharply  conflicting  as  to  whether  the 
plaintiff  was  or  was  not  the  aggressor  in  striking  tho  first  blow. 
(H.) 
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ASSAT7I/F  AKD  BATTERY  (Continixed). 

8.    AMXNDMIQVT  to  OBVIAn  OBJXOnOK  10  BVIDKFOI— Om  HOT  Bs- 

NXWXD— Ebtopfbl. — Where  an  amendment  wae  allowed  upon  de- 
fendant's leqaeet  to  oMate  an  dbjeetion  to  eridenee  bearing  on 
the  queetioB  of  who  waa  the  llrat  aggressor,  the  offer  of  whieh  was 
not  renewed  after  the  amendment,  he  eannot  be  pennitted  te  ask 
tUs  eonrt  to  review  the  original  roling.    (Id.) 

4.  INAFPLICABLB  Instbuotions^— InstraetionSy  thongh  abetractlj  eor- 
sect,  should  not  be  given  if  thej  are  inapplicable  to  the  ovidenee 
and  raaj  mislead  the  jury.    (Id.) 

5.  Dahaobs — SumcnsNOT  of  Complaint. — A  eomplaint  for  assault 
and  battery  whieh  alleges  that  the  defendant  assaulted  the  plain- 
tiff and  kicked  him  in  the  face  and  on  the  bodj,  and  that  he 
''therebj  seriouslj  wounded  and  bruised  the  plaintiff,  to  his  dam- 
age" in  a  specified  sum,  is  to  be  construed  as  importing  that  by 
reason  of  the  acts  complained  of  the  plaintiff  sustained  damage 
to  that  amount,  and  is  sufficient  as  to  the  damages.  (Penning- 
ton V.  Oaughey,  10.) 

See  Criminal  Law,  8-13. 

ASSIGNMENT. 

I.  AonoN  UPON  Judgment  bt  Absxonsb— Plbadino— Ownbsshif^ 
Leoal  Conclusion. — ^In  an  action  upon  a  judgment  by  an  assignee 
thereof,  where  the  complaint  alleges  an  assignment  of  the  judg- 
ment, and  also  alleges  that  plaintiff  is  now  the  owner  and  holdei 
of  the  judgment,  the  latter  allegation  is  of  a  mere  legal  conclusion 
or  presumption  from  the  fact  of  assignment,  and  is  nnneeeesary; 
and  an  answer  denying  each  allegation  presents  an  issue  only  as 
to  the  fact  of  the  assignment.     (Curtin  v.  Kowalsky,  431.) 

8.  Pboof  of  Assignment— OflNsaAL  Description. — ^An  assignment  1^ 
the  judgment  creditor  to  the  plaintiff  of  each  and  evexy  judgment 
entered  of  record  in  his  name  carries  the  judgment  sued  upon, 
which  was  entered  in  his  favor  prior  to  the  assignment,  ia  the 
absence  of  evidence  of  any  previous  assignment  or  transfer  thereof. 
Such  assignment  was  admissible  in  evidenee  upon  proof  of  its 
execution.     (Id.) 

8.  Effect  of  Paiob  Assignment— Executed  CoNraAor— Cohsidbka- 
TiON  —  Subsequent  Assignment  —  Evidence.  —  The  prior  assign- 
ment to  the  plaintiff  carried  the  legal  title  to  the  judgment  with 
the  right  to  sue  thereon,  whether  it  was  or  was  not  supported  l^  a 
eonsideiation.  It  was  an  ezeeuted  eontraet,  and  thera  eonid  be  ao 
revocatioB  or  sabsequent  assignment  thereof  whieh  eonld  affeet  the 
l^gal  title  of  the  plaintiff.  All  evidence  to  show  that  plaintiff's 
assignment  waa  not  for  value,  and  that  the  sabsequent  assignment 
was  for  a  valuable  consideration,  was  irrelevant  and  Jmrnatarial 
(M.) 

4.  AssioNMXNT  m  Tbubi^— Equitable  Bights  of  Seoonb  Assignbb 
not  Involved^ — ^Although  the  assignment  to  the  phtintiff  was  in 
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AmONMBNT  (OontinMi). 

trwt  for  the  Mrignor,  aad  the  Mrignor  eould  eoavey  hb  tquiteblA 
lalerwt  Ihenin,  yet  where  the  onlj  iaene  was  as  to  the  fket  of  the 
Mrignment,  withoat  any  plea  In  abatement,  the  righti  of  the  eeeond 
aieignee  eannot  be  adjudged,  and  the  plaintiff  may  maintain  the 
aefekm  npoa  hb  legal  title.  The  aeeond  aesigneei  thongh  a  bona 
fie  pnrehaaer  for  value,  did  not  aeqnire  a  title  tapeiior  to  that  of 
the  plaintiff  ae  prior  legal  assignee.  (Id.) 
S.  Nonci  or  ABSxeBnoMV— Rcu  of  Cayiat  Emttob.— II  was  not 
neeessaiy  for  the  plaintiff  to  pot  his  assignment  on  iUe  or  to  give 
notioe  of  it  to  other  persons  who  might  be  about  to  take  a  seeond 
assignment.  The  rule  of  ooveot  emptor  applies  in  such  ease;  and 
If  the  assignor  has  no  legal  title,  the  snbse^ent  assignee  wiU  take 
none,  whether  be  has  notiee  er  not.    (Id.) 

Bee  IMde 


ATTACHMENT.    See  Exeentlony  t. 

ATTOSNEY  AMD  CLIENT.    See  Judgment,  8;  New  Trial,  1. 

BANEB. 

1.  iNsoLynroT^ABnBgiisiiv  wm  Unfaid  Stock  ^Authobitt  or 
DmoToaa— PnovifflONB  or  Civil  Cods— Elkotion  to  Sux.— The 
dirsetors  of  a  savings  bank  which  has  been  adjudged  insolvent  at 
■oit  of  the  attom^-genexal,  on  notice  of  the  bank  eonmiissioners, 
may,  for  the  purpose  of  liquidating  its  indebtedness  and  paying  its 
creditors^  levy  an  assessment  upon  the  unpaid  capital  stock  for  a 
sufficient  sum  to  pay  the  creditors  in  accordance  with  the  pro- 
visions of  the  Civil  Code  relative  to  assessments;  and  if  not  paid 
may  elect  to  proceed  1^  suit  to  recover  the  amount  of  the  same. 
(Union  Savings  Bank  of  San  Jose  v.  Leiter,  696.) 

1.  Bt-Law  not  ErnonvB  aoaikbt  Guditob0— 49tatutb  Past  or 
OomRAOT.— A  by-Utw  of  the  bank  forbidding  the  directors  to  levy 
an  assessment  of  a  greater  amount  than  thirty  per  cent  of  the  cap- 
ital stock,  except  by  a  two-thirds  vote  of  the  stockholders,  may  be 
attacked  by  creditors  without  notiee,  and  must  be  construed  in 
connection  with  the  provisions  of  the  statute  authorizing  the  levy 
of  a  sufficient  assessment  to  pay  the  creditois  of  the  insolvent 
bank,  and  is  ineffective  so  far  as  conflicting  with  the  statute,  which 
entered  into  and  became  a  part  of  the  subscriber's  contract  with 
the  corporation.     (Id.) 

8.  BcATon  or  Ldcrationb^— If  the  statute  of  limitations  may  be 
deemed  applicable  to  the  case,  it  does  not  begin  to  run  against 
the  right  to  enforce  an  assessment  upon  the  stockholders  on  ac- 
count of  unpaid  stock  of  the  insolvent  bank  until  the  levy  has 
been  made  and  the  directors  have  elected  to  proceed  by  action. 
(M.) 

db  Emoff  or  ITMrAD  AaoMioiiv— BumniM  or  SrAffuiB— Powm  or 
IMBI0TOB9— Niw    AasBsaifENT.— Where    nothing   was    ever   paid 
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BANKS  (GontuiiLed). 

upon  a  formw  assessmeiit  lerled  npoB  the  onpaid  capital  itook, 
and  it  iraa  d«e]ared  reseiaded  and  waived,  though  H  maj  be  eea- 
eeded  that  the  statute  of  limitatiaBe  began  to  run  against  it»  yet 
«ie  aasesement  not  being  paid  the  power  of  the  direeton  la  HqaidR- 
tion  to  levj  aaaeeements  under  eubdivision  1  of  aeetien  832  of  the 
Givfl  Code  was  not  exhausted,  and  the  statute  of  limitations  ae  to 
a  new  assessment  did  not  eommence  to  run  prior  te  its  levy.     (Id.) 

S.  Patmsnts  to  GaEDiTOBS  xnrDxt  JuDeiONTS— Capital  Shook.— Paj- 
ments  made  by  the  defendants  te  erediiors  of  the  bank  under 
judgments  against  him  bj  sueh  ereditovs,  npoa  defendant's  liabil- 
itj  to  them  under  seetion  82fi  of  the  Civil  Code^  eanaot  be  eonsid- 
ered  as  pajments  made  upon  the  eapital  stoek.    (Id.) 

f.  Bepbal  of  Baitk  CoMMiBGaoN  Act  —  Judgxxnt  and  Powsb  or 
DiBBCTOBS  HOT  AiTBOVBD. — The  repeal  of  the  Bank  Commissioa  Aet 
on  Mareh  2,  1903,  without  any  saving  elauae  as  to  pending  litiga- 
tion, eould  net  affeet  a  judgment  theretofore  given  in  poxsuanee 
of  its  provisions  decreeing  a  bank  insolvent  and  requiring  it  to 
proceed  under  the  management  of  its  directors  to  doCe  up  its 
affairs  and  liquidate  its  indebtedness.  Nor  could  such  repeal  affect 
the  power  of  the  directors  to  levy  and  collect  an  ssnnwnaiwit  vpea 
the  unpaid  capital  stock  under  the  Civil  Code.     (Id.) 

BEACH  AND  WATEB  LOT&    Bee  Bzeeution,  0,  H. 

BILL  OF  EXGEPTIONa 

PBBSBNTATION     fob     SBTTLBXDIT— MnTAKB    AS    TO     TnO— EXOOBAKB 

Inadvbbtence. — ^A  mistake  of  one  day  in  giving  eleven  days'  no- 
tice by  plaintiff  of  the  presentation  of  a  bill  of  exceptions  fsr 
settlement  after  the  service  of  proposed  amendments  thereto  dees 
not  make  the  settlement  thereof  erroneous  where  a  proper  case  for 
relief  under  section  478  of  the  Code  of  CIvfl  Procedure  was  estab- 
lished by  affidavits  and  I7  all  the  eireumstanees  of  the  case  eleaxly 
showing  that  the  mistake  was  the  result  of  an  excusable  inad- 
vertence on  the  part  of  plaintiff's  attorn^.  (Kaltsehmidt  v. 
Weber,  696.) 
See  Appeals,  6,  8;  Criminal  Law,  10-23;  New  TzialSy  8-10. 

BOABD  OF  EXAMINEBa    See  Beeeiven. 

BONA  FIDB  PUBCHASEBa 

1.  AonoN  to  Cancbl  Dbbds — Unbboobdbd  Dmm  to  Pi«AniTiff— 
Beoobd  of  Subsbquxnt  Dkbds  undeb  Gbantob— Bobdbm  of  Pboof 
—Finding  against  Evidbncb. — ^In  an  action  to  cancel  deeds,  where 
the  plaintiff  asserts  titie  under  a  prior  nnreeorded  deed,  and  tiM 
defendants  claim  under  recorded  deeds  resting  upon  a  subsequent 
neerded  deed  from  plaintiff's  grantor,  under  which  the'  grantee 
took  no  title  as  such,  the  burden  of  proof  is  upon  eadi  of  the 
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BONA  FIBE  FUBCHASEBS  (Gontimned). 

difendants  not  onlf  to  Aow  that  hb  ^onyeyaBce  was  exeeutod 
And  reoordad,  but  also  to  ihow  that  he  waa  a  h<ma  fide  purehaser 
for  Talna,  without  notieo  of  plaintiff  %  rights  undar  his  prior  daad; 
and  in  the  abaenoa  af  proof  hj  the  defendants  that  th^  took  with- 
out sueh  notiee,  a  finding  to  that  affect  la  againat  the  sfrideaee. 
(BaU  y.  Pleasant,  410.) 

i.  Ayxbhent  or  Oomplaimt— AnnoiPATioir  ov  BEnNBS— Busdbh  or 
Paoor  NOT  CHAKOXDd — ^Tha  faet  that  tho  eomplaint  unnecessarilj 
anticipated  a  possible  defense,  and  alleged  that  the  second  grantee 
and  each  of  his  successors,  induding  toe  last  grantee,  took  their 
TCspectiYe  deeda  with  knowledge  •!  the  fact  that  the  land  was  the 
propertj  of  the  plaintiff,  which  waa  denied  hj  the  answer,  does  not 
require  tbe  plaintiff  to  prove  such  ayerments  or  change  the  burden 
•f  proof  from  the  defendants  to  show  that  thcj  were  bona  fide  pnr- 
ahasers  for  yalue  without  notice.  Mere  proof  of  value  doea  not 
change  the  burden  from  the  defendanto  in  such  case.     (Id.) 

I.  Gasx  Ovxbbulid. — ^The  case  of  Smith  y.  Tule,  31  OaL  184,  upon 
the  subject  of  tiie  burden  of  proof  under  an  unrecorded  deed,  must 
be  deemed  oyermled.    (Id.) 

i.  Casis  DisTiNexnsHXD  —  Equitabu  Titlb  —  Poainoii  or  Ltoal 
Teclb — ^Pbisumptiom. — Oases  relative  to  the  burden  of  proof  upon 
a  plaintiff  who  resto  ipon  an  equitable  title  or  right,  to  show 
notice  of  his  equitj  to  a  subsequent  grantee  of  the  legal  title  for 
vahie,  have  no  application  to  a  aaae  where  the  legal  title  la  in 
the  plaintiff,  and  his  grantor  has  no  title  left  to  eonv^,  and  the 
defendants  must  show  a  change  of  legal  condition,  which  cannot  be 
presumed  in  favor  of  a  second  grantee  from  plaintiff 'a  grantor. 
(Id.) 

S.  FfeiOB  TnusT-DxED  as  Seottiutt. — The  fact  that  prior  to  pUtintiff's 
title  the  technical  title  was  in  trustees  under  a  trust-deed  to  secure 
a  debt,  which  was  kept  in  force  by  renewals  of  the  debt,  is  not 
Boatorial  to  the  respective  rights  of  the  plaintiff  and  defendants,  all 
•f  whose  claims  to  ownership  are  alike  subject  to  the  trust.     (Id.) 

0.  EviDXNOK — Intention  or  Sboond  Okant  am  Mobtoagk— Bxbuttal 
or  Claim — ^Deglakations  or  Obantob. — ^Where  the  plaintiff 
claimed  that  the  deed  from  plaintiff's  grantor  to  the  second  gran- 
tee waa  intended  as  a  mortgage  to  secure  a  debt,  and  conveyed  no 
title,  the  declarationa  of  the  grantor  to  the  plaintiff  at  and  sub- 
sequent to  the  conveyance  were  admissible  in  favor  of  the  defend- 
ant granteea,  with  respect  to  that  particular  question,  to  rebut  sueh 
daim.     (Id.) 

8ea  Assignment^  4^  S;  Estoppel,  1. 

BOUNDABT. 

1.  QumiKa  Trud— -PRAoncAL  Looatiom— Aobbd  Fnroi— FnnmM 
— OoMHOir  BouMDABT.— In  an  action  to  quiet  title  to  a  strip  of 
land  isKvahring  the  location  of  a  boundary,  findings  far  tlM 
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ant  M  to  the  praotiflal  loeation  thereof  bj  aa  agreed  f enee  are  aat 
iaeoneietent  with  a  ftiding  tiiat  the  two  traete  ha^e  a  eemmmi 
boundary,  the  loeation  of  whieh  is  not  found  otherwise  than  as 
may  be  inferred  from  the  praetieal  loeation,  whieh  would  eoatiol, 
even  if  the  true  line  as  originally  exiating  were  referred  to  as  the 
eommon  boundary.   (Western  Union  Oil  Company  ▼.  Newloye,  772.) 

1.  SupposT  or  EvxDXNGi— LaaiL  Conclusions — ^Laghxs  or  PLAiNnrr 
-*£sTOPPSL.— -Where  the  findings  as  to  praetieal  location  by  the 
agreed  fenee  are  svpported  by  the  evidence,  and  are  sufSeient  to 
support  the  judgment  for  the  defendant,  findings  which  are  mere 
legal  conclusions  from  the  practical  location,  as  to  the  laches  and 
estoppel  of  the  owner  under  whom  plaintiff  claims,  are  immaterial, 
and  need  not  be  supported  by  the  evidence.     (Id.) 

S.  EviDENOB— DxcLAXATiONB  Or  OwNEB  IN  Hi8  OwN  Fatoe. — ^Evi- 
dence of  the  declarations  of  the  lessor  under  whom  plaintifP  claims 
as  owner,  made  in  his  own  favor,  was  properly  excluded.     (Id.) 

i.    TbSTIMONT     or     OWNZa — ImFXACHING      EvIDKNCS — CONTRAOICTOaT 

Statbmxntb. — ^Where  the  owner  under  whom  plaintiff  claims  had 
testiiled  in  brief  that  the  fence  was  put  up  by  him  on  his  own  land 
for  his  own  convenience,  and  not  as  a  boundary,  and  that  there  was 
BO  agreement  in  reference  ta  it,  it  was  proper  to  ask  him  if  he  had 
not  at  other  times  made  statements  inconsistent  with  his  present 
testimony,  the  proper  foundation  being  laid  therefor,  and  if  he 
denies  them,  evidence  to  show  the  contrary  is  clearly  competent 
(Id.) 

S.  Tbst  or  Contbabiotobt  Statbmbnts. — The  test  of  the  admissibil- 
ity of  contradictory  statements  is  whether  the  matters  sought  to 
be  contradicted  are  material  or  immateriaL     (Id.) 

t.  Statbicxnts  atteb  Lbasx. — ^Where  the  testimony  sought  to  be  im- 
peached was  material  the  fact  that  the  contradictoiy  statements  were 
made  by  the  owner  after  a  lease  to  plaintiff's  assignor  does  not 
render  them  immateriaL     (Id.) 

T.  iNsurnonENT  Foundation  roB  Impbaohxent'— Statbiikntc  mot 
Belated  to  Witness — Imicatsbial  Ebbob. — Where  the  contra- 
dictory statements  to  which  the  testimony  of  an  impeaching  witness 
referred  were  not  related  to  the  witness  sought  to  be  impeached  the 
statements  were  inadmissible,  but  where  the  teetimony  was  allowed 
*' subject  to  the  same  objection,  ruling,  and  exception"  as  former 
impeaching  evidence  of  the  same  character  properly  admitted  from 
another  witness,  and  the  defect  was  not  urged  by  counsel,  and  prob- 
ably escaped  the  notice  of  the  court,  and  the  denial  of  the  admis- 
sible statements  indicated  that  the  other  statements  would  have 
been  denied  if  properly  related  to  the  witness^  the  error  is  imma- 
terial   (Id.) 

BBOKEB.    See  Contract,  1-4. 


Digitized  by  VjOOQIC 


CoNimcFr.  803 

BUILDING  AlffD  LOAK  ASSOCIATION.    0m  Mortgage,  U. 
BUBGLABY.    Bm  Orimiiua  Law,  19-28. 

CEBTIOBABI. 

Qbdb  ov  Pouoi  JuBffiB— Summoning  op  Tbul  Just  bt  Sbsbiit— 

JUBISDIOTZOM— WaIVD   OV   EBBOB— BXHEDT   BT   APPKAL. — Thft   writ 

of  eertiarairi  or  reriew  will  not  lie  to  annul  an  order  of  a  jndge 
of  the  poliee  eenrt  of  the  city  and  eonntj  of  San  Franeiseo,  made 
under  eeetion  230  of  the  Code  of  Ohdl  Procednre,  for  the  fom- 
moning  of  a  trial  jxaj  hj  the  sheriff  in  a  eaM  of  miedemeanor. 
Such  order  was  within  the  jnriedietion  of  the  police  judge,  and 
if  anj  error  waa  iuTolved  in  the  making  of  it  the  defendant  might 
waive  such  error,  and  if  it  was  not  waiyed  he  had  an  adequate 
lemedj  hy  ^^peaL  (Wittman  ▼•  Poliee  Court  of  the  City  and 
Oounix  of  San  Franeiseo,  474.) 

See  Contempt;  Municipal  GorporationSy  2,  •• 
COMKUNITT  PBOPBBTY.    See  Husband  and  Wif e^  1,  2,  t. 

CONSTITUTIONAL  LAW. 

Void  Special  Affbopbiation.— A  speeia]  appropriation  aet  wMcIi  eon- 
tains  several  items  which  are  not  for  a  single  purpose  is  void,  as 
being  in  violation  of  section  84  of  article  lY  of  tiie  eonstitution. 
(Sullivan  y.  Gage,  759.) 

See  Criminal  Law,  8,  4;  Execution,  6;  Extradition,  2;  Mechanics' 
Liens,  4;  Munieipal  Coiporations,  1,  4-6,  10-12;  TriaL 

CONTEMPT. 

L  Cbbtiobabi  —  Contbmpt  Pboobbdinos  —  FoBMEB  Judgment  upon 
Habkas  Cobpub. — ^Upon  eertiorari  to  review  a  judgment  imposing  a 
fine  for  contempt  of  the  superior  eourt  in  refusing  to  answer  ques- 
tions propounded  to  the  petitioner  hj  the  grand  Jurj,  a  former 
judgment  of  this  eourt  upon  habeas  eorpug  to  review  contempt 
proceedings  for  refusal  to  answer  the  same  questions  before  the 
grand  jurj  is  not  rea  adjudieata  or  a  bar  to  the  subsequent  proceed- 
ings upon  ceriiararu  (Rogers  ▼•  The  Superior  Court  of  the  City 
and  Countj  of  San  Francisco,  88.) 

2.  Void  Obdib^-Questions  bbpobx  Oband  Jubt— Mattbb  op  Indiot- 
mxkt^-Tbaud — Selp-Cbimination. — An  order  of  the  superior  eourt 
lequiring  the  petitioner  to  answer  certain  questions  before  the 
grand  jury  in  relation  to  a  matter  that  had  been  disposed  of  by 
roeh  grand  juiy  and  was  no  longer  pending  before  that  bodj,  and 
the  manifest  object  of  which  questions  was  merely  to  make  the 
petitioner  a  witness  against  himself  before  the  grand  jury,  to  show 
that  he  had  aided  in  the  accomplishment  of  a  felony,  is  void,  and 
cannot  form  the  basis  of  a  subsequent  order  of  court  punishing  the 
petitioner  for  contempt  in  disob^ng  its  former  order.     (Id.) 
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CONTEMPT   (Continned). 

3.  Ck>NSTKU0Kiyi  OoNTBicPT— Sufficient  Affidavit  BE9TnBJD>.r— WlMie 
a  eontempt  is  eommitted  outside  the  presence  of  the  eonrt  an  affi- 
davit of  the  facts  fonxung  the  basis  of  judicial  aetion  must  sho^ 
on  its  face  a  ease  of  eontempt^  and  if  it  does  not  the  court  has  no 
jurisdiction,  and  Iha  order  af  eontempt  k  void.    (Id.) 

CX)NTBACT. 

1.  Vbndob  and  Pubchaseb — ^Broker's  Ck)inci88iON — ^Ezpisatioiv  of 
Contract. — ^A  real-estate  broker  having  a  right  to  a  commission  on 
a  sale  of  real  estate  for  finding  a  purchaser  must  in  order  to  be 
entitled  to  the  commission  perform  the  dutj  of  finding  the  pur- 
chaser within  the  time  limited  in  the  contract  or  an  extension  thereof 
b7  the  owner.  The  fact  that  he  made  efforts  to  sell  the  propertj 
within  the  time  limited,  and  first  called  it  to  the  attention  of  the 
partj  who  made  the  purchase,  will  not  entitle  him  to  a  commission 
if  he  failed  to  procure  the  purchaser  within  the  time  limited,  if 
the  delaj  was  not  caused  hj  the  negligence,  fault,  or  fraud  of  the 
owner.     (Bopes  ▼.  John  Bosenf eld's  Sons,  671.) 

2.  Construction  of  Contract — Tins  Limit. — ^Where  the  owner  on 
Sunday  gave  a  broker  the  right  to  sell  the  property  on  certain  terms, 
"subject  to  prompt  reply,"  which  meant  that  the  broker  had 
all  of  the  following  day  to  bring  a  purchaser,  the  owner  could  not 
withdraw  the  offer  before  the  expiration  of  the  following  day; 
but  the  procuring  of  a  purchaser  on  Tuesday  was  beyond  the  time 
limit,  and  where  the  owner  sold  directly  to  the  same  purchaser 
on  that  day  commissions  were  not  recoverable  by  the  broker.     (Id.) 

3.  Salb  not  Ratified— Compromisx  of  Commissions — Timb  Limit 
not  Waived. — The  fact  that  the  purchase  money  was  paid  on 
Tuesday  through  the  broker,  and,  there  being  a  dispute  as  to  the 
right  to  a  commission,  the  money  was  receipted  for  by  the  owner, 
less  one-half  of  the  commission,  by  way  of  compromise,  while  the 
right  to  the  other  half  was  left  in  dispute,  does  not  show  a  ratifiea- 
tion  of  the  sale  or  a  waiver  of  the  time  limit  as  respects  the 
residue  of  the  commission.     (Id.) 

4.  Action  for  Commission— Pleading — Count  fob  Work  and  Labos 
—Omission  in  Finding — Evidence. — Where  in  the  action  for  the 
agreed  commission  there  was  a  second  count  in  the  complaint  for 
work  and  labor,  and  all  of  the  evidence  was  directed  to  the  alleged 
eontraet  and  the  sale  under  it,  the  failure  of  the  eonrt  to  find  oa 
the  second  count  will  not  justify  a  reversaL     (Id.) 

5.  liBTTBRS — ^Proposal — Quaiifisd  Assxnt. — ^In  order  to  eonstitote 
a  binding  contract  by  letters  there  must  be  a  proposal  aqnarely 
assented  to.  A  qualified  acceptance  is  a  rejection  of  the  propoeal, 
and  is  a  new  proposal,  and  if  the  new  proposal  ia  not  aeeepted 
BO  contract  is  constituted.  (Four  Oil  Company  t.  United  Oil  Pro- 
dncen,  623.) 
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4»  Sals  or  Oil— AonoN  fob  Bbeaob  of  Ck)NTftiLOP— Bvidknc»~-Ima]>- 
lOSSiBLE  Lbttkbs. — ^In  an  aetion  for  breach  of  an  alleged  eontraei 
to  purchase  oil,  letters  containing  merely  a  proposal  bj  plaintiff  to 
fell  the  oil  on  specified  terms,  and  a  qualified  acceptance  of  the  terms 
bj  the  defendant,  adding  a  material  new  term,  that  the  proposed 
qualitj  of  the  oil  must  be  at  a  fixed  temperature^  were  properly 
ezeluded  from  eridence.     (Id.) 

T.  AcnoN  Fos  Bbbvices— CtoMPBOiasi  of  Litioation— C^nflioting 

EviDXNd — ^BeASONABIA  CAUSX  fob  BbLIEF — SlTPFOBT  OF  FINDING. — 

In  an  aetion  for  services  alleged  to  have  been  rendered  for  defend- 
ants in  effecting  a  settlement  and  compromise  of  litigation,  where 
the  eonrt  found  that  each  defendants  did  not  engage  the  services 
of  plaintiff,  nor  employ  him  in  the  settlement  and  compromise,  nor 
request  him  to  perform  the  services,  and  the  evidence  is  conflicting 
as  to  whether  the  defendants  had  reasonable  cause  to  believe  that 
plaintiff  was  working  for  their  benefit  and  expected  pay  from  them, 
or  as  to  whether  they  had  reasonable  cause  to  believe,  and  did 
believe,  that  plaintiff  acted  solely  as  agent  for  the  opposite  party 
to  the  compromise,  the  finding  is  supported,  and  cannot  be  dis- 
turbed upon  appeaL     (Merrill  ▼.  Gunnison,  544.) 

S.  PBOVINGI  of  TBIAL  Ck)UBT^-O0NFLI0nNG  INFXBENOBS.— It  is  the 
province  of  the  trial  court  not  only  to  weigh  testimony  which  is  in 
direct  eonilict,  but  also  to  determine  between  conflicting  inferences 
and  deductions  which  may  reasonably  be  drawn  from  the  direct 
testimony  given  and  the  circumstances  proven.     (Id.) 

•.  Finding — ^Absxncx  of  Bequbst — ^Implied  Bbqubst  Negativbd.— 
The  finding  that  the  services  were  not  rendered  at  the  request  of  the 
defendants  includes  the  negation  of  an  implied  as  well  as  of  an 
express  request.     (Id.) 

10.  OoNSTBUonOH  OF  FINDINGS — ^IiocATEBiAL  OMISSIONS. — The  findings 

must  be  so  construed  as  to  sustain  the  judgment  where  such  con- 
itruction  is  reasonable;  and  where  it  dearly  appears  therefrom  that 
the  defendants  are  not  liable  for  the  plaintiff's  services  it  was  un- 
necessary for  the  court  to  find  whether  or  not  they  were  rendered 
to  or  for  some  other  person,  or  whether  or  not  the  plaintiff  volun- 
tarily rendered  the  services  for  the  defendants  without  eacpectation 
of  remuneration  from  them.     (Id.) 

11.  AoTioH  FOB  Commissions  —  Secttbing  CoNntAon  wixa  Fobxigm 
GovxBNMXNT— Past  and  Futubb  Sebvioxs — Sufficixnot  of  Com- 
FLAiNT — Tbial  —  OBJECTION  UPON  APPEAL. — ^In  an  action  by  the 
plaintiff  eorporation  to  recover  commissions  under  an  alleged  con- 
tract which  recited  past  services  rendered  by  plaintiff  through  its 
agents  in  Quatemala  in  securing  contracts  for  the  defendant  eor^ 
poratioa  with  the  government  of  Guatemala,  and  that  such  eontraets 
are  likely  to  be  awarded,  and  agreeing  to  pay  five  per  cent  commia- 
iions  on  all  moneys  received  under  any  contract  or  contracts  awarded 
la  the  defendant,  either  direct  or  through  any  other  person  or 
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tra«toT,  mid  eoBunissions  to  b«  ia  foil  aompenHitioB  for  put  sad 
fatare  ■eryiow  to  bo  rendered  by  the  oorporatioa  pUdntUr,  wUdb 
'* agreed  to  eontinne  iti  efforto  to  oeenre  the  aaid  oontraeto,  aad  to 
do  OTorything  in  iti  power  towards  this  endy^^-where  the  eomplaiBi 
alleged  that  the  eontraets  were  thereafter  awarded  to  defendant,  aad 
that  one  half  of  the  oommiBsions  remained  unpaid  on  amonnts  re- 
eeived  thereafter,  the  mere  faOure  to  allege  that  plaintiff  eomplied 
with  its  agreement  to  eontinne  its  efforts  to  seeure  the  eontraets, 
ete.,  is  not  ground  for  reversal  npon  appeal,  where  there  was  ao 
tannrrer,  and  the  ease  was  tried  npon  the  theorj  that  the  f^et  of 
■aeh  eontinned  efforts  was  in  issue.  [Beattj,  C  J^  dissenting.] 
(Parke  4b  Lae^  Company  ▼.  San  Fraaelsco  Bridge  Compan/i  SM4.) 

It.  lasux  AS  TO  Want  or  CoNsiDxaATioH— EyiDSNcoB— BxbuttaIi— <3oar 
aasPONDBNOi.— Where  the  defendant  had  pleaded  want  of  eonsid- 
•ration  for  the  alleged  eontraet,  and  had  introduoed  eridenee  tend- 
ing to  show  that  the  plaintiff  had  done  nothing  in  the  matter  of 
proeuring  the  eontraets,  it  was  proper  in  rebuttal  to  admit  eri- 
denee of  a  eorreepondenee  of  plaintiff  with  its  agents  in  Guatemala, 
the  letters  to  whom  were  shown  to  the  defendant  and  in  great 
part  dictated  hj  it,  which  correspondence  covered  a  period  both 
before  and  after  the  date  of  the  contract,  and  also  to  admit  tss- 
timony  that  other  letters  were  written  pertaining  to  one  of  the  con- 
tiacts  which  were  in  court  subject  to  plaintiff's  inspectiony  though 
not  formallj  introduced  in  evidence.     (Id.) 

IS.  GXNiaAL  QXJXSTION  AS  TO  CONSIDERATION— BtJUNt  NOT  PaWUDIOIAI.. 

-—It  was  not  prejudicial  error  to  sustain  plaintiff's  objection  to  a 
general  question  asked  1^  defendant  as  a  witness,  whether  the  de- 
fendant ever  received  anj  consideration  for  the  written  agreement, 
where  the  witness  had  alreadj  testified  that  plaintiff  had  not  paid 
or  given  defendant  anything  before  or  at  the  time  of  the  agree- 
ment, and  it  appeared  the  onlj  question  before  the  court  tonching 
the  consideration  was  as  to  plaintiff's  services  ia  procuring  the 
contracts  from  Guatemala.     (Id.) 

14.  Past  Ssrvigu  as  Consdk&ation  roa  Comtingint  Compbibaxion 
UNDER  Written  Contract— -DocraiNa  Xnafpuoablb. — ^Tho  geaeial 
doctrine  that  a  past  executed  consideration  supports  onlj  an  im- 
plied agreement  to  pay  in  praesenti  on  request,  and  will  not  support 
an  agreement  to  pay  ia  future,  has  no  application  where  the  agreed 
compensation  was  to  bo  contingent  upon  the  seenring  of  eontraets, 
and  bj  the  written  agreement  of  the  parties  thqr  merdj  put  into 
permanent  written  form  what  they  finally  agreed  upon  as  to  the 
future  contingent  compensation.     (Id.) 

15.  Consideration  tor  Promise. — ^The  promise  of  the  lessees  to  rsplaee 
the  machinery  in  the  destroyed  kiln  was  a  sufficient  consideratioa  for 
the  promise  of  the  lessor  to  rebuild  it.     (Frey  v,  Yignier,  251.) 

See  Assignment,  8;  Corporations;  Master  and  ServasuL 
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OGHTEtTBJmOS.    See  Negotiable  iMtnuneniiy  2-i. 

OONYSBSIOK. 

1.  Tbot»— OoNvxBsioir  or  Hat— NoNamr.—A  motioB  for  a  nonniit 
WM  properly  granted  in  an  aetion  of  trover  for  the  alleged  eonver- 
■ion  of  haj  belonging  to  the  plaintiff  where  the  evideneei  eonstraed 
most  strongly  against  the  defendant,  failed  to  eonneet  the  defend- 
ant with  the  taking  or  nee  of  the  hay.     (Martin  ▼.  Barry,  MO.) 

1.  Fuoa  AonoH  bt  Dsfbndamt— Abssnoqi  ov  Afitdativ— Taxing  bt 
GoNSTABLE. — Plaintiif 's  proof  of  a  prior  judgment  for  the  defend- 
ant in  a  former  aetion  of  daim  and  delivery  brought  by  the  defend- 
ant against  plaintiff's  assignor,  in  which  a  eonstable  seized  the 
property  whieh  then  belonged  to  plaintiff,  without  any  evidence  that 
an  affidavit  in  replevin  was  filed,  on  which  a  direction  might  have 
been  indorsed  to  the  eonstable  to  take  the  property,  and  without 
any  proof  that  the  constable  took  it  by  defendant 's  direction,  it  ap- 
pearing merely  that  he  put  a  keeper  in  charge,  and  never  tamed  the 
proper^  over  to  the  defendant  or  to  anyone,  whatever  cause  of 
action  it  may  show  in  favor  of  plaintiff  against  the  constable,  fails 
to  connect  the  defendant  therewith.     (Id.) 

t.  AprxAL—<<TaANscaiPT.''— Where  there  is  nothing  in  the  justice's 
docket  to  show  that  the  former  judgment  was  appealed  from,  the 
caption  of  a  "Transcript  on  Appeal  offered  in  evidence"  is  not  evi- 
dence that  there  was  an  appeaL    (Id.) 

00BP0BATI0N8. 

L  CONTBAOT   fOB    SaLBB    OV    StOOX— AonOM    MB    GOXICISSIONB— FOTD- 

INO — GoNviJcnNG  EviDSNCB. — In  an  action  against  a  corporation 
for  commissions  upon  sales  of  its  stock,  under  a  contract  to  pay 
commissions  for  all  salee  made  by  the  plaintiff  or  by  his  assistance, 
a  finding  made  upon  conflicting  evidence  that  plaintiff  assisted  in 
making  a  sale  to  a  particular  person  must  be  accepted  upon  appeal 
as  correct.  (Boland  ▼.  Ashurst  Oil,  Land  and  Development  Com- 
pany, 405.) 
S.  Full  Comicission  ufom  Pubohabb  Mokbt— Compboxisb  ob  Nbo- 
LBOT  OB  GoBPOBATiON  AFTBE  Salb.— The  plaintiff  was  properly  al- 
lowed a  fun  commission  upon  the  purchase  money  for  a  sale  made 
through  his  solicitation,  although  the  purchase  was  closed  with 
an  oficer  of  the  eorporatien  upon  payiMut  to  him  of  one  fourth 
cf  the  purchase  money.  The  corporation  could  not  deprive  plaintiff 
of  his  commission  after  the  sale  either  by  agreeing  with  the  pur- 
chaser to  accept  a  less  amount  or  by  neglecting  to  collect  from  him 
the  price  at  which  it  was  sold.     (Id.) 

A.  ILLBOAL  Ck>NTBAOTB   BT  PbXSIDBNT   WITH    HlXSBLF    IKDIVIDUALLT^ 

Tbubt  Belation — Untenable  Action  to  Enfobcb  Indobbsd  Notes. 
•^)ne  who  is  president  and  director  of  a  corporation  occupies  a 
fiduciary  and  trust  relation  thereto;  and  where  he  purchased  its 
Botes  outright,  and  caused  the  corporation,  hy  himself  as  preddenty 
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id  become  an  indoraer  thereof  t»  himself  individnallj,  gnamatoeiif 
tiie  pajment  of  the  notes  without  the  authoritj,  knowledge,  or  ap- 
proval ef  the  corporation,  he  cannot  maintain  an  action  to  enforce 
the  express  contracts  of  indorsement,  the  making  and  enf  oreement 
of  which  are  equallj  prohibited  bj  law.  (Pacific  Vinegar  and 
Pickle  Works  ▼.  Smith,  852.) 
i.  Bbsach  or  Trust— Fairness  and  Advantaox  vo  Oobpobatiok  mot 
Considered. — Such  contracts  are  a  breach  of  trust,  and  Toidable  at 
the  mere  dection  of  the  corporation,  if  not  absolutelj  void.  In  an 
action  to  enforce  them  the  court  will  not  permit  anj  investigation 
as  to  the  honesty  or  fairness  of  the  oontracts,  nor  permit  the 
trustee  to  show  that  th^  were  not  detrimental,  or  that  tfaqr  ^we 
•dyantageouB  to  the  corporation.     (Id.) 

i.  FiNDINQ   AGAINST   EVIDENCE — EXPRESS   BATmCATlOir  XOT   SBOWIT— 

Want  of  ELnowledob  or  Facts.— A  finding  that  there  was  a  rati- 
fication and  approval  of  the  contracts  of  indorsement  of  the  notes 
by  the  corporation  is  not  sustained  in  so  far  as  it  involves  an 
express  ratification,  where  the  evidence  fails  to  show  that  the  cor- 
poration was  in  possession  of  all  the  facts  and  acted  after  knowl- 
edge thereof.     (Id.) 

i.  Implied  Batifigation  not  Shown — Concealment  or  Faoib. — A 
ratification  implied  from  acquiescence  and  acceptance  of  benefits 
is  not  shown,  notwithstanding  the  secretary  of  the  corporation  joined 
with  the  president  in  making  the  contracts,  where  the  evidence 
shows  that  all  of  the  facts  were  concealed  from  the  directors  by 
both  of  them,  and  that,  without  the  knowledge  of  the  directors,  Mm 
corporate  name  was  affixed  to  renewal  notes,  and  the  liability  eon- 
tinued,  the  ezistenee  of  which  they  did  not  know.     (Id.) 

7.  Concealed  Knowledge  or  Secretary  not  Imputable  to  Oobfoba- 
noN. — ^Although  it  was  the  duty  of  the  secretary,  as  well  as  that 
of  the  president,  to  inform  the  directors  as  to  the  facts,  yet  where 
the  secretary  combined  with  the  president  to  conceal  the  facts,  and 
falsely  represented  them  to  the  directors,  the  president  cannot  in- 
voke the  doctrine  that  the  knowledge  of  the  secretary  is  consln- 
sively  imputable  to  the  eorporationy  in  support  of  an  implied  rati- 
fication.    (Id.) 

t.  Secret  Commission  Beoxivxd  bt  OrnoiR— Action  a«aiwr  Bzbov- 
voBfl  —  EviDBNOE— Motives  or  Witness  Assailed— Sebutzal.— Is 
an  action  by  a  corporation  against  the  executors  of  a  doeeased  oft- 
aer  and  manager,  to  recover  a  secret  oommission  received  by  Urn 
upon  sale  of  its  property,  where  the  motives  of  a  witnaas  for 
the  plaintiff,  who  testified  to  his  sharing  a  commission  with  such 
•iBcer,  were  assaOed  by  the  executors'  counsel  for  having  eoneoeted 
the  story  after  the  officer's  death,  in  revenge  for  disallowance  of 
a  claim  by  him  against  the  estate,  it  was  proper,  in  rebuttal  of 
soch  charge,  to  admit  letters  addressed  by  the  witness  to  the  officer 
in  his  lifetime  making  the  same  claim,  and,  for  the  same  limited 
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poTpoBe,  to  ftdmit  other  lettera  md  dedaratioiis  of  the  witnaes  in 
lelatioii  to  Bharing  the  eommiMioii,  made  prior  to  the  death  or 
to  the  preeentatlon  of  the  elaim  against  the  estate.  (California 
Eleetrie  Light  Ciompanj  ▼.  Calif onia  8af e  Deposit  and  Tnut  Oom- 
panj,  124.) 
••  ImiiXJBNai  uTOir  JTubt— Bquitt  Cask— Advisoet  Yxbdiot— Beviiw 
UPON  Appeal.— If  the  jury  were  infli^eneed  in  theb  yerdiet  by  the 
eridenee  admitted  before  tiiem  for  a  limited  purpose,  this  would  not 
justify  a  reyersal  of  the  judgment  against  the  accused  in  a  ease  in 
eqfmtgr.  In  sneh  a  ease  the  verdiet  is  at  most  onlj  adyisoiy  to  the 
court;  and  where  the  court  acted  upon  its  own  judgment,  and,  in 
addition  to  approying  the  special  Verdict,  made  and  filed  its  own 
findings  and  decision,  the  correctness  of  the  decision  of  the  court, 
■ad  not  of  the  verdict  as  rendered  bj  the  juiy,  is  the  question  to  be 
determined  upon  appcaL     (Id.) 

10.  FiNDiNe  AM  TO  Amount— iNPXBKNOi  fbom  Bvidxngb.— Where  there 
is  evidence  tending  to  sustain  the  finding  of  the  jury  and  court  as 
to  the  amount  and  value  of  the  stock  received  b^  the  defendant  as 
a  secret  commission,  it  was  for  the  court  to  determine  the  proper 
construction  of  the  testimonj  and  the  inference  of  fact  to  be  drawn 
therefrom;  and  the  fact  that  the  evidence  might  warrant  a  diifer- 
ent  inference  does  not  justify  this  court  in  disturbing  the  finding 
for  want  of  evidence.     (Id.) 

See  Banks;  Good-Will,  4-11;  Municipal  Gorporatioas;  Negotiable 
InstrumentSy  1-8;  Beeelveis^  1;  Summons,  1. 

COSTS. 

1.  TBANscBiPnoM  OP  TssTiMONT  UNDEB  Obdbb  OP  OouBT.— Where  the 
transcript  of  the  testimonj  was  written  up  under  a  previous  order 
of  the  court,  directing  that  the  expense  should  be  borne  equally 
hj  both  sides,  the  prevailing  partj  is  entitled  to  include  the  amount 
paid  hj  him  for  such  expense  as  part  of  the  costs  in  the  case.  (Bell 
▼.  Pleasant,  410.) 

8.  Imfkopeb  Allowance  op  Oosts  —  Blank  Spacb  in  Jxjdomenv— 
Harmless  Ebbob. — ^Where  the  plaintifP  recovered  less  than  three 
hundred  dollars,  the  court  should  not  have  allowed  costs  in  his  ftivor; 
but  where  the  judgment  appealed  from  shows  a  blank  space  after 
the  provision  therefor,  the  error  is  harmless.  (Boland  ▼.  Ashurst 
Oil,  Land  etc  C!o.,  405.) 

S.  AonoN  TO  Annitl  I>EED.-^An  action  to  annul  a  deed  made  bj  a 
testator  in  her  lifetime  to  the  defendant,  brought  bf  the  heini  at 
law  who  were  devisees  imder  the  will,  is  an  action  involving  the 
title  to  the  land  in  question,  and  where  plaintilFs  recover  part  of 
the  ppopertj  sued  for,  they  are  entitled  to  costs  as  a  matter  of 
light,  under  section  1022  of  the  Code  of  GIvO  Procedure.  (Gibsoa 
V.  Hammang,  454.) 
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4.  Monoir  to  Aund  Deobsi.— Wbere  ftf  decree  for  tte  plaiotUN 
improperlj  disaUowed  eoete  to  the  jMAtUh,  a  molioB  may  be  prep- 
erlj  made  b^  the  plaiAMfla,  wider  section  68t  of  tiie  Code  of  a^U 
Proeedure,  to  amend  tiie  eonehiaione  of  law  and  to  vaeate  that  part 
ef  the  judgment  diealloifing  eoatiy  and  to  enter  judgment  for  eeeti 
in  their  favor*    (Id.) 

Bee  Meehaniea'  lieai^  8;  Beeeiiwi%  %  8;  Water  and  Water- 
Bights,  7. 

CRIMINAL  LAW. 

L  TnurscRipnoN  ov  TisnMOirT'— Dorr  cv  Taomoaurtao  Bafuaufaa 
— ^MANDAMUSd — ^It  is  not  the  dntgr  ef  the  phonograpUe  geportsr 
in  a  criminal  ease  to  transcribe  the  testimonj  for  the  nae  of  tiw 
defendant  without  the  paTment  or  tender  of  feee  therefor,  nnlees 
the  court  itself  orders  the  testimony  written  up;  and  in  the  abeenee 
of  such  order  or  tender  of  fees  mmnikumu  win  not  lie  to  compel  the 
transcription.  (Sichards  ▼.  The  Snpeiior  Oourt  of  the  01^  and 
County  of  San  IVandsee,  8S.) 

8.  DuGunoH  or  CouUd— It  is  wfaoBy  within  the  diseretlon  of  Ike 
eonrt  whether  or  not  it  wiH  order  the  erideoee  written  up  at  the 
cs:pense  of  the  county;  and  the  court  cannot  be  compelled  by  «mii- 
damui  to  ilx  a  time  within  which  the  phonographic  reporter  shall 
transcribe  his  notes,  unless  there  is  a  legal  dut/  resting  upon  the 
reporter  to  transcribe  the  same.    (Id.) 

8.  Pbxvious  CoNvzonoN  — Ikouasb  Pohibhiixiit— OommmmoxAL 
Law— AoGBAVATiD  OvnwaL^Tha  increased  punishment  on  account 
of  a  previous  conviction  of  a  former  offense,  as  provided  in  section 
066  of  the  Penal  Code,  and  the  proceedings  to  be  had  upon  arraign- 
ment under  section  988  of  that  code^  and  upon  verdiet,  in  reference 
to  such  prior  conviction,  under  section  1168  of  that  code^  are  not 
violative  of  any  provision  of  the  constittttion,  state  or  fednaL  The 
increased  punishment  is  not  for  the  prior  conviction,  but  soklj  for 
the  aggravation  of  a  second  offense^  which  merits  a  grsater  pm- 
ishment     (People  ▼.  Coleman,  609.) 

4.  DisaBiiONATioN— -Dun  Psooiss  or  LaWw— Where  tiw  defendant  was 
arraigned  and  tried  in  the  same  manner  as  any  other  defendant 
who  has  suffered  a  previous  conviction  is  arraigned  and  tried,  he 
is  not  discriminated  against  or  deprived  of  due  process  of  law. 
(Id.) 

8.  Pbevidub  CoNvionDX  ▲  Qussnoir  or  Faov— Plbai»h«— Issob— 
Pbovings  or  Jubt.— The  previous  conviction  is  a  question  of  fact 
material  to  the  aggravated  offense  for  which  the  d^endant  is  tried, 
which  must  be  pleaded,  and  where  inue  is  joined  thereupon,  either 
1^  plea  of  not  guilty  or  1^  standing  mute,  which  amounts  to  the 
same  thing  under  the  Penal  Code,  it  must  be  proven  as  any  other 
material  fact  upon  the  trial  of  the  case;  and  it  is  the  pfovinee  of 
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the  jury  to  psM  thflirmipoiiy  vnctor  seetioa  1168  of  the  Peaal  (Mo. 
(I*.) 

6.  OONFBSSION  or  PUVIOUB  OOMYIOTION— BlGHTS  GT  DsmfDAm^— Hm 

defendant  has  it  in  hie  power  to  avoid  bringinif  the  fact  of  prerione 
eonTietbn  before  the  jurj  by  eonf eeslng  the  lame  bj  hk  plea  at 
the  time  of  arraignment  before  the  eonrt    (Id.) 

7.  SlKTENaiS   VOB  DiSTINOV  GBIIOS— CkEMTS   VC»  QOOD  BiBAfKnL— 

Where  the  accneed  was  eonTieted  of  two  diatinet  erimee,  aad  wae 
ienteneed  at  the  lame  time  therefor  for  two  diatinet  termiy  one 
to  eommenee  upon  the  termination  of  the  other,  the  erediti  for 
good  behavior  for  which  the  prisoner  is  entitled  under  the  aet  of 
1889  are  to  be  computed  on  each  term  separatelj,  and  not  aa  though 
the  two  senteneea  eonstituted  but  one  term.  (Bz  Parte  CiUfton, 
18«.) 

8.  Assault  with  Deadly  Wxafon— Ihtemt  to  Assauia  Thud  Pbb- 

80N. — ^Where  the  accused  made  an  assault  with  a  deadly  weapon, 
consisting  of  a  loaded  pistol,  upon  the  proseeoting  witness,  under 
a  mistake  as  to  the  person,  and  with  intent  to  assault  another  per- 
son with  the  same  weapon,  the  intent  is  transferred  from  such  other 
person  to  the  person  so  assaulted,  and  the  accused  was  properly 
convicted  of  an  assault  with  a  deadly  weapon  upon  him.  (People 
▼.  WeUs,  188.) 

••  PBBSUMPTION  or  IjNLAWniL  IHTEMT^— SOPfOn  or  YXBDIOT— <Jimi8' 

DICTION  UPON  Apfial. — ^Tho  pointing  of  a  loaded  pistol  at  the  prose- 
cuting witness,  under  the  circumstances  shown,  was  such  an  act  as 
would  raise  a  presumption  that  it  was  done  with  an  unlawful  intent; 
and  there  being  evidence  to  support  the  verdict  that  the  weapon  was 
pointed  at  the  prosecuting  witness  with  a  guilty  intent,  this  court 
win  not  disturb  the  verdict.  The  jurisdiction  of  this  court  in  crim- 
inal cases  is  limited  to  questions  of  law  alone.    (Id.) 

10.  Evn>BNCifr— DisoHABOD  or  Pistol  Arm  AssAui/r. — Evidence  was 
adnussible  to  show  that  the  defendant  discharged  the  pistol  after 
the  termination  of  the  assault  therewith  for  the  purpose  of  showing 
that  it  was  loaded.     (Id.) 

11.  Possession  or  Brass  Knucklxs— Habmisss  B«bo».— It  was  error 
to  permit  the  arresting  officer  to  testify  that  he  found  brass  knuck- 
les, besides  the  pistol,  upon  the  person  of  the  defendant;  but  the 
irregularity  is  not  of  sufficient  importance  to  justify  a  reversaL 
(Id.) 

12.  Testimony  or  Dbtendant  —  Instbuotiom  —  Caution  to  Jubt^t^ 
Where  an  instruction  of  the  court  cautioning  the  jury  as  to  the 
testimony  of  the  defendant  was  in  effect  the  same  as  the  instrue- 
tton  approved  in  the  case  of  People  v.  Gronin,  84  OsL  80^  tiw  judg- 
ment win  not  be  reversed  on  account  of  it    (Id.) 

18,  Bbboneoub  iNBTBUonoN  AB  TO  PBoor  or  INBANITT^— Insanity  ia 
required  to  be  established  only  by  a  mere  preponderanee  ef  •?!- 
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dence;  and  it  was  erroneous  for  the  eomt  to  iBBtmet  tiie  farj  that 
it  must  be  ''elearlj  established  bj  satisfactory  proof."     (Id.) 

li.  KaBKINO     OOIA     VO     PbEVXMT     iDBNTmOATION     BT     OWMEB — SLDS 

TiNO  ov  Eabs — Custom  ABT  TJsx. — One  who  marks  a  eolt  belongs 
ing  to  another  person  by  suiting  its  ears,  with  the  intent  thereby  to 
proTont  identification  thereof  by  the  true  owner,  is  guilty  of  a 
felony  under  section  357  of  the  Penal  Code,  regardless  of  whether 
such  mark  might  be  legally  adopted  under  the  provisions  of  the 
Political  Code,  or  is  customarily  used  to  indicate  a  vicious  animal, 
and  not  ownership.     (People  v.  Strombeck,  110.) 

15.  Matters  not  Pabt  or  Offensb — Province  of  Jubt— Question  of 

Intent^ — ^It  is  not  material  to  the  offense  that  the  mark  placed  upon 
the  colt  is  not  of  a  character  usually  adopted  to  \ndicate  ownership, 
or  that  it  may  not  accomplish  the  purpose  of  actually  preventing 
identification;  though  these  are  matters  that  may  be  properly 
weighed  by  the  jury  in  determining  the  intent  with  which  the 
marking  was  done.     (Id.) 

16.  Construction  of  Section — "Marks." — ^The  word  "marks,"  as 
used  in  section  357  of  the  Penal  Code,  is  not  to  be  limited  to  the 
placing  on  the  animal  of  some  ' '  conventional  artificial  indication  of 
ownership,"  but  the  provision  was  designed  to  protect  the  owners 
of  animals  by  making  it  a  crime  for  one  to  in  any  way  mark  the 
animal  of  another  with  the  intent  thereby  to  prevent  identification. 
(W.) 

17.  Support  of  Verdict — Conflictino  Evidence  as  to  Intent. — Not- 
withstanding the  evidence  was  without  conflict  as  to  the  customary 
use  of  the  slitting  of  ears  of  horses  to  indicate  a  vicious  animal, 
and  not  ownership,  yet  where  the  evidence  shows  that  where  the 
slitting  was  done  the  defendant  knew  that  the  colt  belonged  to  the 
true  owner,  and  was  not  an  estray,  and  the  evidence  of  the  circum- 
stances of  the  case  conflicted  with  the  testimony  of  the  defendant 
upon  the  question  of  intent  to  prevent  identification  by  such  owner, 
the  verdict  of  guilty  of  the  offense  charged  will  not  be  disturbed 
upon  appeaL     (Id.) 

18.  Character  of  Mark  used — ^Refusal  of  Requested  Instructions 
Charge  of  Court. — It  was  not  error  to  refuse  requested  instruc- 
tions as  to  the  character  of  the  mark  used,  where  the  instructions 
given  by  the  court  were  as  liberal  as  any  that  the  defendant  was 
entitled  to  in  that  regard.     (Id.) 

10.    BUBOLART  —  DbCREB    OF    OFFENSB   — SUFFiaENOY    OF    EVIDKNCB  — 

Bill  of  Exceptions  —  Review  upon  Appeal.  —  Where  the  de- 
fendant was  convicted  of  the  crime  of  burglary  in  the  second  de- 
gree, and  the  only  question  raised  upon  appeal  is  as  to  whether 
tlie  verdict  is  contrary  to  the  evidence,  and  the  judgment-roll  and 
UU  of  exceptions  show  affirmatively  that  the  bill  of  exceptions  does 
■ot  etwitain  all  of  the  evidence,  and  the  biU  of  exceptions  purports 
only  to  state  that  the  testimony  g^ven  at  the  trial  included  evidenea 
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directed  solely  to  the  time  of  the  oifenBe,  and  tending  to  show  bor- 
glax7  of  the  fint  degree,  other  qneetions  m  to  the  insuiBeien^  of 
the  evidence  to  support  the  Terdiet  are  not  raiaed,  and  cannot  be 
reviewed  upon  the  appeaL  [Beat^,  C  JT^  Henehaw,  J^  and  Lorigan, 
J.,  diesenting.]     (People  ▼.  Coulter,  66.) 

20.  YsBDiOT  Favokabli  TO  BxiENnANT. — ^Thc  defendant  cannot  com- 
plain that  the  verdict  was  more  fkTorable  to  him  than  the  evidence 
warranted.     (Id.) 

21.  PBESUMFTIONff  AS  90  EVIDINOB  IV  BlUi  OF  EZOKPTIONS^— ThoOgh 

the  general  rule  is,  that  the  bill  of  ezeeptions  is  presumed  to 
contain  all  of  the  evidence,  even  if  it  does  not  so  state,  where  it 
purports  to  give  the  substance  of  the  evidence,  or  what  it  tends  to 
show;  yet  this  rule  does  not  app^  where  the  bill  by  its  terms  is 
limited  to  the  statement  of  a  portion  of  the  material  evidence 
included  in  the  testimony  given  at  the  trial.  In  such  case  the 
presumption  is  on^  as  to  the  completeness  of  the  record  as  to  the 
evidence  upon  the  particular  matter  to  which  by  its  terms  the  bill 
is  limited;  and  it  must  be  presumed  that  the  omitted  evidence 
was  sufficient  to  sustain  the  verdict  of  the  jury  in  all  other  respects. 
[Beatty,  C.  J.,  Henshaw,  J.,  and  Lorigan,  J.,  dissenting.]     (Id.) 

«S.  BxTBDBN  UPON  DxraNDANT— DuTT  OT  DzsTKiOT  Attobmxt.— Where 
the  defendant's  motion  for  a  new  trial  is  denied,  it  devolTcs  upon 
him  to  present  a  draft  of  a  bill  of  exceptions  purporting,  at  least, 
to  contain  a  fair  statement  of  the  evidence  material  to  the  qoestioii 
which  he  desires  to  have  determined  upon  appeaL  Though  it  is  the 
duty  of  the  district  attorn^  to  see  that  the  evidence  is  complete 
as  to  all  such  matters,  it  is  not  his  du^  to  prepare  a  bill  of 
exceptions;  and  his  duty  is  confined  to  proposing  such  amendments 
in  regard  to  the  particular  matter  set  forth  in  the  bill  as  will  show 
the  truth  as  to  those  matters.  [Beatty,  (X  J.,  Henshaw,  J.,  and 
Lorigan,  J.,  dissenting.]     (Id.) 

iS.  PaKPARATiov  or  Bill  or  Exgeptions— Duty  or  Judoi.— A  bin  of 
exceptions  need  not  in  any  case  state  all  of  the  evidence  word  for 
word.  As  to  those  matters  concerning  which  there  is  no  dispute^  the 
bill  should  merely  contain  the  briefest  statement  as  to  its  elFeet; 
and  as  to  the  matters  as  to  which  the  dispute  exists,  the  statement 
should  be  sufficiently  elaborate  to  show  the  facts.  It  is  the  duty 
of  the  judge  settling  the  bill  to  strike  out  all  unnecessazy  matter, 
and  to  see  that  it  is  no  more  lengthy  than  the  neeessitiss  of  the  ease 
require.    (Id.) 

84.  Bbghving  Stolen  Goods— Misoonduot  or  DismoT  Attobnxt 
— Statsmsnt  or  OrnNss  not  Pbovxi>— Osdb  OaANTUie  Nxw 
TaiAL. — Where  the  defendant  was  convicted  of  the  crime  of  re- 
eeiving  certain  stolen  goods  a  new  trial  was  properly  granted  on 
the  ground  of  misconduct  of  the  district  attorn^  in  telling  the 
jury  in  effect  that  the  defendant  was  guilty  of  another  offense,— 
viz.,  the  keeping  of  a  place  for  the  habitual  reception  of  stolen 
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goods,— whieli  was  not  proved  In  the  ease,  and  onfy  leiled  en 
ezdnded  eridenee  of  the  atle  of  other  goods.  (People  t.  GKng  Lee, 
190.) 

85.  DcFBOPBt  Rbvusal  of  iNSTBUonoN— Disallowxd  Bvidsnob. — U 
was  error  for  the  eoort  to  refuse  a  requested  instmetioB  to  the  Jnrj 
not  to  eonsider  any  proposed  evidenee  whieh  has  been  offered  and 
disaUowed  hj  the  oourt    (Id.) 

80.    FaAUDULENT   CLAIM   AOHNST   (30T7NTT-*lNSXnPnOIENT   LfDIOTlOBNT. 

-»An  indictment  for  the  presentation  of  a  false  and  fiandn- 
lent  daim  against  the  eounty,  under  section  78  of  the  Penal 
Oode,  which  does  not  set  forth  the  partienlar  acts  and  facts  whieh 
make  the  claim  fraudulent,  and  does  not  allege  wheiein  it  is  false^ 
is  insuffieient,  in  not  conforming  substantiallj  to  the  requirements 
of  sections  950,  951,  and  952  of  the  Penal  Code.  The  allegatioB 
that  the  claim  is  fraudulent  is  of  a  mere  conclusion  of  law,  and 
presents  no  issuable  tBet,    (People  t.  Mahonj,  104.) 

87.  Cask  Ovebbttled.— The  ease  of  People  ▼.  CaroUm,  71  OaL  195, 
ererruled  as  to  the  suiBeien^  of  an  indictment  under  section  78 
of  the  Penal  Code,  which  mere^  follows  the  language  ef  that 
section.    (Id.) 

88.  OBTAININa  MONST  Wt  FlLSB  PBBTSNSBS — SXTIVIOISMOT  OP  Bfl- 
DENGB,     How     BEVDEWSD — ^APPEAL     VBOM     JUDGMENT     AMD     OUOtL 

Denyiho  New  Trial.— Conceding,  without  deciding,  that  the  suf- 
ficient of  the  evidence  to  support  a  verdict  of  guilty  of  obtaining 
mon^  bj  false  pretenses  cannot  be  reviewed  upon  appeal  from 
the  order  refusing  a  new  trial,  for  want  of  including  the  grounds 
of  the  motion  in  the  bill  of  exceptions,  yet  where  the  defendant 
moved  the  court,  when  the  prosecution  rested,  to  instruct  the  jury 
to  acquit,  and  excepted  to  the  ruling  denying  the  motion,  the  ruUng 
involved  the  whole  merits  of  the  ease,  and  neoessarilj  affected  the 
Judgment,  and  the  suificien^  of  the  evidence  for  the  proeeea- 
tion  may  be  reviewed  upon  the  appeal  from  the  judgment,  upon 
the  bOl  of  exceptions  in  relation  to  such  ruling.  (People  ▼•  Ward, 
786.) 

29.  COBPUB  DEUon— Elemehtb  or  Crime.— The  elements  of  the  erime 
of  obtaining  money  by  false  pretenses  necessary  te  establish  the 
eorpue  delicti  are  false  statements  adapted  to  the  fraudulent  pur- 
pose and  money  parted  with  upon  the  faith  of  such  statements. 
(H.) 

30.  CoBPUs  DEUon,  How  Pbovbd — ^Admissions  op  Depekdamt  Iwsiip- 
PidENT. — The  oorpus  delicti  must  be  proved  by  evidence  independ- 
ent of  tiie  extrajudicial  confeesions  or  admissions  of  the  defendant. 
Where  there  was  no  substantial  evidence  of  the  falsity  of  the  sfcate- 
mente  alleged  to  have  been  made  by  the  defendant  aside  from  the 
testimony  of  witnesses  as  to  his  admissions,  it  was  the  duty  of  the 
oourt  to  advise  the  jury  to  acquit  the  defendant.     (Id.) 
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il.  DoTT  TO  "Aimsi"  Jtjby— Beqtjist  to  "iHsrauoT."— Where  the 
ease  is  eaeh  that  under  the  statute  it  is  the  duty^  of  the  eoort 
to  ^'adyise"  the  jurj  to  acquit  for  want  of  evidence  of  the  corpui 
MelicH,  abflolutely  required  hj  law  to  sustain  a  eonvietion,  the 
fset  that  oounsel  moving  oraUj  at  the  elose  of  the  people's  ease 
used  the  word  "instruef  instead  of  "advise"  does  not  Justify 
a  denial  of  the  motion,  whieh  would  saeriflee  substantial  Justice 
to  a  mere  form.  The  eoort  imder  such  motion  should  '^ advise" 
an  aequittaL     (Id.) 

It.  OoNvionoN  voa  Mtnu>m — ^New  ntiAL— Nswlt  Diboovirxd  Evi- 
BBNOB — DisoBxnoN. — ^Af tor  eonvietion  of  a  defendant  for  murder, 
afldavits  upon  motion  for  a  new  trial  for  newly  discovered  evi- 
dsnee,  in  conflict  with  that  given  on  the  trial,  and  directed  to 
the  impeachment  of  witnesses  whe  had  testified  at  the  trial,  were 
addressed  to  the  sound  legal  discretion  of  the  trial  court;  and 
where  it  is  not  clear  that  such  evidence,  if  received,  would  or 
should  have  changed  the  result,  the  discretion  of  the  court  in  deny- 
ing the  motion  will  not  be  disturbed.    (People  ▼.  Sing  Yow,  1.) 

It.  OoT7NTER-AjTn>AViTS.-»Upon  sueh  motion  for  new  trial  it  was 
proper  for  the  court  to  receive  counter-affidavits  to  enable  it  prop- 
erly and  intelligently  to  exercise  its  discretion  in  passing  upon  the 
motion,  and  to  determine  whether  a  new  trial  would  promote  justice 
or  result,  with  reasonable  probability,  in  a  different  Judgment. 
(Id.) 

84.  Ghanoi  ov  Imtxbpbetkbs — ^iNauvnaiiNT  Aytidavits.— An  aflldavit 
by  defendant's  attorney  that  the  interpreter  who  officiated  at  the 
trial  of  the  defendant  was  relieved  upon  the  trial  of  another  de- 
fendant,  but  which  does  not  show  that  the  interpreter  was  not  in 
fact  competent,  is  insufficient.     (Id.) 

Mb  MisooNOUOT  ow  DisTBioT  Attobnxt. — ^It  must  be  a  very  exceptional 
ease  in  which  a  reversal  will  be  ordered  by  reason  of  the  char- 
acter of  the  opening  statement  of  the  district  attorney;  and  where 
such  statement  was  warranted  by  the  evidence,  and  where  there 
is  nothing  of  such  gravity  or  importance  in  his  cross-examination 
of  the  witnesses  as  to  warrant  a  reversal,  and  the  court  carefully 
instructed  the  Jury  to  disregard  a  statement  by  him  in  response 
to  the  queiy  of  the  court  as  to  the  object  of  a  question  asked 
on  cross-examination,  there  is  no  misconduct  prejudicially  affecting 
defendant's  cause.     (Id.) 

S6.  EviDXKOK— DsoLAJUTiON  ow  OoNrxDJEEATB— Bi8  QiSTAB.— Where 
there  is  evidence  that  the  defendant  and  five  other  Chinese,  all 
armed,  who  co-operated  in  the  killing  of  the  deceased,  were  stand- 
ing in  front  of  a  house  out  of  which  the  deceased  was  to  come, 
evidence  is  admissible  to  show,  as  part  of  the  transaction,  a  declara- 
tion by  one  of  the  confederates,  then  made,  that  "if  Jeong  Him 
[deceased]  comes  out  of  the  house,  we  will  shoot  at  him,"  which 
was  followed  by  his  death  from  shooting  by  the  confederates  when 
he  came  out  a  few  moments  later.     (Id.) 
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17.    iHSTBUOnONS — IDENTZTT     OF     DinDIDAKT— MODHIGATEON     OP     RB- 

Q17BSTXD  iNBTBUonoN  HOT  PaxJUDiOLiL.— A  requested  instruetlon  m 
to  the  identity  of  tho  defendant,  from  which  the  oourt  stmek  out 
ft  statement  that  tho  Juij  wore  not  bound  to  believe  that  the 
witnesses  were  able  to  identify  the  defendant  with  certainty, 
because  th^  swore  poeititrety  to  his  identity,  was  not  modified 
prejudicial^  where  the  Juij  were  instructed  that  to  justify  a  con- 
viction of  the  defendant  his  identity  most  be  proved  bejond  reason- 
able doubt,  and  that  if  there  was  a  vsasonable  doubt  as  to  the 
ability  of  the  witnesses  to  identify  him  as  the  i^^^ty  person,  thej 
should  acquit  him.  (Id.) 
tB.  Setubal  ov  Bbqxtsstkd  lNSiKno!noN8  OTmBwm  Givkn.— It  is  not 
error  to  refuse  requested  instructions  which  are  f uHj  and  f airty 
covered  bj  other  instructions  given  bj  the  court     (Id.) 

S9.    JUDGMBNT-BOLZ^-Bnii  OF  EXCEPTIONS— iNSTKUOnOKS—AJTIDAVITB. 

-^Where  the  iostructions  given  and  refused  are  certified  in  the 
manner  required  by  law  they  constitute  a  part  of  this  judgment- 
roll,  and  should  not  bo  incorporated  in  the  bill  of  exceptions;  but 
affidavits  presented  on  a  motion  for  a  new  trial  and  the  minutes 
of  the  proceedings  had  upon  such  motion  should  appear  only  ia  the 
bill  of  exceptions,  and  tiio  deiic  cannot  make  them  a  part  of  the 
judgment-roD.     (Id.) 

40.  MuBOEi  or  Fqut  Dbobeb— Aooidkntal  Eillino— iKsraucnoH 
Pbopsblt  Bbfusid. — ^Upon  a  prosecution  for  murder  committed 
in  the  perpetration  of  or  attempt  to  perpetrate  arson,  rape,  rob- 
bery, burglary,  or  mayhem,  under  section  189  of  the  Penal  Code, 
the  court  properly  refused  an  instruction  to  the  jury  to  the  effeet 
that  in  order  to  convict  of  murded  in  the  first  degree  it  must  ap- 
pear beyond  ell  reasonable  doubt  that  the  defendant  as  a  fact 
intended  to  take  the  life  of  the  deceased,  and  that  accidental  kill- 
ing, even  in  an  attempt  to  commit  one  of  tiie  felonies  mentioned  ia 
that  seetioiiy  is  not  murder  ia  the  iist  degree,  (People  v.  MUton, 
169.) 

41.  CoNSTBuonoH  or  Pbital  Coos— Hubdb  ar  Fnar  Dboeii.— Under 
section  189  of  the  Penal  Code,  murder  committed  by  poison,  lying 
in  wait,  or  torture  murt  be  willful,  deliberate,  and  premeditated  to 
constitute  murder  in  the  firrt  degree;  but  where  the  murder  is  com- 
mitted in  the  perpetration  of  or  an  attempt  to  perpetrate  arson,  rape, 
lobbeiy,  burglaiy,  or  mayhem,  the  killing,  whether  intentional  et 
mintentioBal  and  acddental,  eonstitalse  mvdsr  in  tto  first  degree. 
(M.) 

dt.    MUBDEE  — TBZAL     JDBT  — OHALLEWa     10     PaMIL  —  AMBKOB     OV 

Bbcoed  of  SuPEEviaoBs— Etidenoe  of  Selection. — ^XJpon  a  trial 
for  murder,  the  absence  of  a  record  of  the  selection  of  trial  jurors 
by  the  board  of  supervisors  under  the  order  of  ttie  superior  court 
does  not  warrant  the  court  in  sustaining  a  challenge  to  the  panel 
ea  tiat  groand,  where  it  appears  clearly  from  tiio 
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e?ideiic6  of  membere  of  the  board  and  of  the  deputy  conntj  derk 
that  the  identical  list  of  jurors  from  whieh  the  panel  to  trj  the 
defendant  was  drawn  was  in  fact  selected  bj  the  superyisors  under 
the  order  of  the  court,  and  was  certified  to  bj  the  board  as  so 
drawn,  and  was  delivered  hj  it  into  the  possession  of  the  count/ 
clerk.     (People  t.  Sowell,  292.) 

4S.    MiSTAKX  IN  NUMBIB  OW  JUBOKS  D&AWN — OMISSION  OV  TWO  NUM- 

BKR8  MOT  Matebial — Challingi  PsoPsaiLT  DiNiXD.— Where  the 
list  of  jurors  drawn  purports  to  be  numbered  from  one  to  three 
kondred,  as  ordered  bj  the  court,  but,  bj  inadvertence,  and  evident 
mistake,  an  omission  of  two  numbers  appears  in  tlis  list,  such 
omission  does  not  constitute  such  a  material  and  substantial  de- 
parture from  the  provisions  of  the  law  as  deprived  the  defendant 
of  an  opportunitj  to  secure  a  fair  and  impartial  jurj;  and  the 
denial  of  a  challenge  to  the  panel  will  not  be  disturbed  for  such 
omission  where  it  appears  that  a  qualified  and  impartial  jury  was 
selected  from  such  panel  and  tried  the  cause.    (Id.) 

44.  BxLBonoMs  raoM  Sufievisob  Distbiots— Pbofobtidn  to  Population 
ow  Townships — Omission — ^PBBsvMFnoN--BuBDBN  ow  Pboov.^- 
The  fact  that  the  jurors  drawn  were  selected  from  supervisor  dis- 
tricts is  not  material  where  it  appears  that  th^  were  selected  in 
proportion  to  the  population  of  townships.  The  omission  to  select 
jurors  from  a  small  township  will  be  sustained  on  the  presumption 
that  the  supervisors  did  their  duty,  and  that  there  were  no  qualified 
jurors  therein;  and  it  was  incumbent  upon  the  defendant  to  prove 
that  such  township  contained  persons  suitable  and  qualified  to  have 
been  selected  and  returned  as  jurors  to  sustain  a  challenge  to  the 
panel  for  omission  to  select  bj  townships.     (Id.) 

4ff.  Sbpabation  ow  Lurnu— Independent  of  the  question  whether  the 
separation  of  lists  required  bj  section  206  of  the  Code  of  Civil 
Procedure  does  not  apply  solely  to  the  separation  of  grand  and 
trial  jury  lists,  and  not  to  township  lists,  and  independent  of  tiie 
question  whether  the  township  selections  may  be  tabulated  from  the 
trial  jury  lists,  if  it  appears  that  the  jurors  had  been  selected 
from  townships,  the  mere  fact  that  they  are  not  so  listed  in  the 
certification  to  the  county  clerk  is  not  of  such  a  substantial  merit 
as  to  warrant  the  sustaining  of  a  challenge  te  the  panel  on  that 
account.    (Id.) 

44.  Ghallbnobs  lOB  Actual  Bias— Quaiifibd  Opinions^— ChaUenges 
by  the  defendant  to  individual  jurors  for  actual  bias  were  properly 
denied  where  their  opinions  that  the  defendant  had  committed  a 
crime  in  killing  the  deceased  were  not  unqualified,  and  were  based 
solely  on  public  rumors  and  published  statements,  and  were  subject 
to  removal  by  evidence  on  the  trials  and  where  it  appears  to  the 
eourt  that  the  jurors  would  act  imparciajly  and  fairly  upon  the 
evidence.     (Id.) 

GZLY.  OaL— 68 
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47.  FWMJVDKm    AGAINST    DmNSB    OV     IKSAMITT'— ^ALmOATBOVB    OF 

Statxicbnt— Challbnobs  Pbopxblt  Benibd. — ^Where  qoMtloiui  pot 
to  JTuron  bj  the  defendant  tended  to  bring  oat  an  ezpresBod  prejn- 
diee  against  the  defense  of  insanity  in  general,  which  reaUj  related 
only  to  the  possible  interposition  of  simulated  or  feigned  insanity 
as  a  defense,  and  the  Jurors  upon  farther  examination  stated  that 
they  had  no  prejudice  against  real  insanity  proved  as  a  defense, 
and  that  if  such  insanity  were  proven  by  the  defendant,  th^  wonld 
recognize  and  adopt  it  as  a  good  and  perfect  defense,  and  would 
abide  by  and  follow  the  instructions  of  the  court  as  to  the  law  gor- 
eming  the  matter  of  insanity,  the  court  did  not  err  in  denying  dial- 
lenges  to  such  jurors.     (Id.) 

48.  OONTKADIOTOBT     STATEMENTS    OV    JUBOB — OONSTBUOTIDK— FlOVlKCDB 

ow  Trial  Coxtbt. — ^Where  the  evidence  of  a  juror  upon  a  challenge 
for  actual  bias  is  contradictory  in  itself,  and  subject  to  more  than 
one  construction,  and  a  finding  either  way  would  have  support  in 
the  evidence,  the  trial  court  is  the  final  arbiter  of  the  question,  and 
its  ruling  will  not  be  disturbed  upon  appeal.    (Id.) 

49.  EvmBNOB — Dyino  Dbolabations. — ^Where  the  preliminaiy  proof 
showed  that  the  declarations  of  the  deceased  as  to  the  cireumfltaaeeB 
attending  the  shooting  of  him  by  the  defendant  were  made  in  ex- 
pectation of  death,  and  after  all  hope  of  recovery  was  abandoned, 
his  dying  declarations  were  admissible  to  evidence  against  fta  de- 
fendant.    (Id.) 

50.  Oral  Declabations— Thought  oi*  Beceasbd— Bolino  mot  Pbbxu- 
DioiAir— Thought  op  Defendant.— Where  the  dying  declarations 
were  oral,  and  contained  the  statement  "that  he  thought  the  defend- 
ant thought  he  was  shot  through  the  body,"  the  overruling  of  a 
motion  to  strike  out  such  statement  is  not  prejudicial  error,  ifhen 
it  appears  that  the  defendant,  in  giving  his  version  of  the  shooting 
after  it  occurred,  stated  that  when  he  fired  at  the  deeaaead  be 
thought  he  hit  him  in  the  side.     (Id.) 

51.  EzPEBT  Testimony  as  to  Insanitt. — An  expert  witness  for  the 
people  is  competent  to  give  his  opinion,  addressed  to  the  condition 
of  the  testimony  in  the  case  on  the  part  of  the  defendants  that  it 
was  impossible  to  have  all  the  symptoms  recited  in  aoeh  evidenee  in 
the  same  IndividuaL     (Id.) 

51.  Opinion  as  to  Insanitt— Buling  not  PbbjudioiaXm— XTpoa  tiie 
application  of  the  expert  witness  to  the  court  as  to  whether  it  was 
necessary  to  believe  all  the  testimony  he  heard  aa  an  expert,  and 
whether  he  was  compelled  to  pass  his  opinion,  a  ruling  of  tiia  eomrt 
that  he  might  pass  it  upon  what  he  deemed  the  tmthfulneas  of  the 
testimony  is  not  prejudicial  error  against  the  defendant,  where  the 
witness,  still  speaking  generally  of  the  testimony  for  the  defendant, 
answered :  < '  If  all  these  conditions  existed  in  the  same  individna^  I 
ifould  believe  the  man  was  certainly  insane. ''     (Id.) 
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6S,  MuBDXB  —  SsLT-DnnNss  —  Aohno  upon  Atfiaaanobs  —  Iirantuo- 

nONB  —  EbBOB  —  iNOOBBXOr     PBOYISO  —  GIBCUMSFBOTION— €UDOBN 

QaABBXL — ^BfAHSLAuoHTSB. — ^UpoB  %  piosecutioii  f OT  murder^  ivliere 
Mlf-def exuw  was  lelied  npom,  md  fhe  evidence  mm  muih  that 
the  daim  of  adf -def enae  ariauig  out  of  a  aadden  quaml  rested 
largelx  upon  the  fight  of  the  defendant  to  aet  upon  appearancee, 
he  waa  entitled  to  elear  and  nneqniTocal  instrnetions  npon  that  sub- 
jeet.  It  was  prejndicial  error  to  refuse  a  requested  instraetion 
wUeh,  with  an  immaterial  omission,  was  a  oorreet  exposition  of  the 
law  npon  the  snbjeet  of  appearaaees,  and  in  its  plaee  to  give 
praetieally  the  same  instnietionf  with  fhe  incorrect  proviso,  that 
«the  killing  must  have  been  done  with  due  caution  and  circnm- 
gpeetfon,  and  not  in  a  sudden  quarrel  or  heat  of  passion,''  else  ''the 
defendant  is  guilty  of  manslaughter.  (People  t.  Thomson,  717.) 
M.  BibHT  O]"  EiLLmo  ni  BxLi^I>BrKN8B. — ^If  the  appearances  are  such 
as  to  justifjr  a  killing  in  self-defense,  the  defendant  is  not  required 
to  exercise  any  due  eare  or  eireumspection  in  fhe  killing;  and  the 
killing  in  seu-def  enss  may  be  justified,  notwithstanding  it  was  done 
in  a  sudden  quarrel,  whether  the  quarrel  maj  arise  out  of  an  assault 
•r  consist  of  a  mere  altercation  of  words.    (Id.) 

55.    OXKEBAL    .^BTBUOnON  AS   TO    DISTBU8T   OW    ''WiTNXSSBS''— BiS- 

^ansT  ov  ''Dying  Dsglabation" — ^Ebbonxous  Refusal  of  Special 
BsQUXSTd— A  general  instruction  at  the  request  of  the  prosecution 
as  to  fhe  distrust  of  any  "witness''  whose  testimony  has  been 
admitted,  if  the  jury  beUevad  him  willfully  f abe  in  one  part  of  his 
tsstimoay,  would  not  be  construed  hf  the  jury  to  include  a  "dying 
dsciaration"  of  the  deceased,  who  was  not  a  "witness"  on  the  trial. 
But  fhe  jury  are  entitled  to  distrust  such  dedaraUon,  on  the  same 
principle  upon  which  a  witness  would  be  distrusted,  and  it  was 
error  to  refuse  a  special  instruction  requested  by  the  defendant  that 
if  th^  belietred  that  the  deceased  was  willfully  false  in  one  part  of 
Us  declaration  he  should  bo  distrusted  in  other  parts,  and  that  under 
such  circumstances  th^  would  be  entitled  to  disregard  and  cast 
aside  the  entire  declaration.     (Id.) 

Stt.  iNSTBuonoH  AS  TO  Dtino  Diolae^tion— Imtasion  of  Pbotingb  of 
JtJBT. — ^An  instruction  declaring  that  the  dying  declaration  of  the 
deceased  has  been  received  by  the  court  as  testimony,  and  is  to  be 
considered  by  the  jury  as  testimony  in  the  case,  invades  the  province 
•f  the  jury,  who  have  fhe  right,  notwithstanding  the  preliminary 
proof,  to  rejeel  fhe  declaration  if  they  believe  it  was  not  made 
wider  fhe  ssoso  of  impending  death.    (Id.) 

fT.  iNstBUonoNB  Pbopbslt  Befussd.— Argumentative  instruetions  and 
iastruetions  fairly  covered  by  the  charge  of  the  court  and  an  instruc- 
tkm  assuming  a  eontroverted  fact  were  properly  refused.     (Id.) 

68.  EviDXNCV— AniossiONB  wr  Degxasxd  Pbiob  to  Affbatw— The  court 
did  not  err  in  excluding  immaterial  evidence  offered  to  show  admis- 
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■ioBS  made  l^  deceased  prior  to  tlie  aif  raj^  eeBcernixig  the  tanw  of 
an  agreement  between  the  deceased  and  the  def endant,  about  which 
a  dispute  arose  between  them.  Such  evidence  was  not  admisaiblo  to 
oontradict  declarations  of  the  deceased  which  were  ruled  out     (Id.) 

59.  MuxDXB— Pboov  ow  Oobfub  Dkligti— Pubstht  ov  Esgapxd  0dm- 
VI0T8— Death  vbom  Bullkf-Wound— Autopst  mot  Esssntiaim — 
Upon  the  trial  for  murder  an  autop^  is  not  seceesaiy  as  proof 
of  the  oorptu  delicti;  but  it  is  sufficient  proof  that  death  enaued 
from  the  wound  that  deceased,  while  a  joung  man,  in  good  health, 
engaged  as  part  of  a  posse  in  pursuing  escaped  convicts  to  rearrest 
them,  recelTed  a  bullet-wound  which  passed  through  his  bodj  from 
the  right  to  the  left  side,  and  that  immediately  on  reeeiying  it  he 
dropped,  and  within  a  few  momenta  was  dead.  (Peoplo  ▼•  Wood, 
659.) 

99.    EVIDEMGB— BKOEFTIOM  OF  WOUMS  nOM  PUIHUB)  00MTI0T8— -F088B8 

— <k)MrusiOM  VBOM  JJbm  ow  Map^Pbxsximftiomw— Notwithstanding 
uncertainty  in  the  evidence  growing  out  of  the  use  of  a  map  at 
the  trial  not  full/  explained  hj  the  words  of  the  witnesses^  their 
motions  were  part  of  the  evidence  before  the  juiy,  and  where  there 
is  nothing  in  the  record  indicating  that  the  pursuing  posses  iired 
at  each  other,  and  the  evidence,  so  far  as  it  can  be  understood, 
clearlj  points  to  the  convicts  as  the  persons  who  fired  the  fatal 
vollej,  it  must  be  assumed  that  the  jurj  understood  the  evidence^ 
and  properly  concluded  that  deceased  was  killed  l^  the  fire  of 
the  convicts,  and  not  by  that  of  another  pursuing  party.     (Id.) 

61.  Pbesemgb  ow  Difemdamt— Abticilis  Lkit  Of  Gamp« — ^The  preeeaee 
of  the  defendant  with  the  convicts  who  fired  the  fatal  voD^  is 
shown  both  by  the  eireumstancee  of  the  ease  and  by  the  finding 
of  articles  in  a  camp  which  th^  had  hastily  broken  up  after  firing 
the  fatal  volley,  several  of  which  had  been  previously  possessed  by 
defendant.  All  of  the  articles  so  found  wen  admisslhla  as  evideaea. 
(Id.) 

98.  Proof  of  Gomspibaot  to  Esoafs— Tbbbats  to  KiLZM--Bvidenee 
was  admissible  to  show  a  conspiracy  among  the  convicts,  including 
the  defendant,  to  escape  from  prison,  and  the  dedaratioas  of  the 
defendant  and  other  conspirators  that  they  would  never  be  taken 
alive,  and  that  if  the  militia  came  after  thorn  they  would  amboah 
and  kill  some  of  them  and  then  escape.    (Id.) 

98.  Skpaeatiom  imto  Pabtiss—Oommom  Pubposb. — ^The  ftet  of  the 
separation  of  the  conspirators  into  several  parties  does  not  dsstiuy 
the  effect  of  the  plans  and  threats  of  the  conspirators  as  evidaaee 
tending  to  show  a  guilty  intent  on  the  part  of  the  defendant  and  a 
eommon  purpose  in  tiia  aceompUshment  of  whieh  the  fatid  Aot 
was  fired.     (Id.) 

94.  EviDBNGa  OF  Tbaoks^— Evidence  of  tracks  leading  from  the  place 
where  the  convicts  were  last  seen  to  the  camp  from  which  the  fatal 
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flhots  were  fired,  and  of  other  tracks  found  the  nest  daj  leading 
away  from  that  spot,  was  competent  to  show  that  the  eon^iets  had 
been  there.     (Id.) 

t6.    iNSTBUOnOK  AS  TO    OONSPIEAOT— AlDINe    AMD    ABBTTIirO    OOIOCON 

Design — ^Muedeb.^ — ^The  court  properly  instructed  the  jury  that 
''If  seTeral  persons  confined  in  the  state's  prison  conspire  to  escape 
therefrom,  and,  if  necessary,  to  kill  any  person  who  shaU  lawfully 
attempt  to  arrest  or  recapture  them,  and  the  death  of  a  person  so 
engaged  in  the  attempt  to  lawfully  arrest  or  recapture  them  ensue 
In  the  prosecution  of  said  common  design,  it  is  murder  In  all  who 
are  present  aiding  and  abetting  in  the  common  design.''  Its  appli- 
cation is  limited  to  those  present  aiding  and  abetting  at  the  time 
of  the  attempt  to  make  the  recapture  and  the  death  of  a  person 
engaged  in  the  attempt,  and  does  not  make  defendant  liable  to  eoa- 
idetion  if  he  was  not  then  present    (Id.) 

6C  OoKSPiRAOT  TO  EsGAPx  A  Ceimx. — It  was  proper  to  instmet  that 
under  section  105  of  the  Penal  Code  it  is  a  crime  for  any  person 
confined  in  tiie  state's  prison  for  a  term  lees  than  life  to  escape 
therefrom,  and  that  if  two  or  more  persons  confined  in  the  prison, 
•nly  one  of  whom  was  sentenced  to  a  term  less  than  life,  should 
conspire  together  and  agree  to  a  scheme  to  escape  from  the  prison, 
all  tiie  persons  engaged  in  the  conspira^  are  engaged  In  a  con- 
wgirtLej  to  commit  a  crime.     (Id.) 

•r.  Pec.  ?  oi*  CoMYiGTiONS— Bequest  Pbopxblt  Bxtused.— Where  part 
•f  the  case  of  the  prosecution  consisted  in  proof  that  each  of  the 
escaped  convicts,  including  defendant,  had  been  convicted  and  sent 
to  the  state's  prison,  and  were  at  the  time  of  the  escape  serving 
their  sentencea,  it  was  proper  for  the  jury  to  consider  such  etl- 
dence,  and  it  was  proper  to  refuse  a  requested  instruction  that 
Hie  jury  were  not  to  consider  any  other  trials  or  convictions  of  the 
defendant  as  having  any  bearing  on  the  case.    (Id.) 

68.    IMSTBUOTIONS  —  ClBOaHSTANnAL     EVIDBNGB— DiEXOT     EYIDEMOBin- 

Where  there  was  direct  evidence  that  the  defendant  committed  the 
crime  charged  the  court  properly  refused  a  requested  instruction 
ftiyi^iTning  that  the  case  was  one  of  circumstantial  evidence.  (People 
T.  Clark,  727.) 
W,  Hypothesis  ow  Iknooehgb— Bbasomablb  Doubt.— The  jury  were 
properly  instructed  that  in  considering  the  evidencci  if  they  could 
reasonably  account  for  any  fact  in  the  case  upon  a  theory  or 
hypothesis  which  will  admit  of  defendant's  innocence,  it  was  their 
duty  to  do  so,  and  if  they  have  a  reasonable  doubt  of  his  guilt, 
they  should  acquit  the  defendant.  The  court  properly  refused  an 
instruction  that  the  jury  might  reject  any  theory  or  supposition  on 
which  the  evidence  might  point  to  defendant's  guilt,  ''even  though 
sadi  theory  may  be  more  reasonable  and  much  more  probaUe  thaa 
H^  OM  which  admits  of  his  innocence."     (Id.) 
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TH  Gbano  Labgbnt— Joint  Chaboi— iKSTEUonoN  Pbopkilt  Bbtdsd. 
^-Where  defendant  and  another  were  jointly  eliarged  with  grand 
lareenj,  and  the  evidence  tended  to  show  that  the  lare«nj  waa  the 
leeolt  of  their  joint  efforta,  it  waa  proper  to  refuse  a  requested 
iastmction  to  the  effect  that  unless  the  juiy  were  satisfied  bejond  a 
reasonable  doubt  that  the  defendant,  and  not  some  one  else,  took 
and  carried  awaj  the  monej  from  the  person  of  the  prosecuting 
witness,  as  alleged  in  the  information,  thej  oould  not  find  the 
defendant  guilty.    Such  instruction  would  mislead  the  jury.     (Id.) 

71.  iNSTKucnoN  AS  TO  AoQUiTTAii— PHASi  ow  EnuNGX.— A  requested 
instruction,  stating  in  effect  that  a  verdict  of  acquittal  should  be 
rendered  on  a  certain  phase  of  the  evidence,  regardless  of  whatever 
else  might  be  developed  in  the  case,  waa  properly  refused.    (Id.) 

7B.    GBAND  liABOXNT  IKOLUDKD  IN  BOBBXBT— DiSTINOXION— BSFOSAL  Of 

BiQtJXST  HOT  PauTTDiGiAL. — ^Bobbery  includes  grand  larceny,  and, 
under  a  charge  of  grand  larceny,  the  defendant  could  not  ba  ac- 
quitted though  the  evidence  shows  robbery;  and  ha  oould  not  be 
prejudiced  by  the  refund  of  a  requeated  inatraetion  diatingmahiag 
between  grand  larceny  and  robbery.  (Id.) 
7S,  Frit  LABOsifT— Omissioh  or  Form  of  VxaDior^— The  dafaadant 
aannot  complain  of  the  omiaaion  to  give  the  jury  a  form  of  vardict 
pennitting  them  to  find  him  guilty  of  petit  lureeny  where  ba  did 
not  request  an  instruction  that  ha  might  be  so  convicted,  and  where 
it  appears  that  ba  waa  guilty  of  grand  larceny  from  the  person  if 
ba  waa  guilty  of  anything.  The  natural  presumption  is,  that  the 
jury,  unless  satisfied  beyond  a  reasonable  doubt  of  the  offense 
of  grand  larceny,  would  perform  their  duty  and  acquit  him  alto- 
gether.    (Id.) 

74.  Fblont— Unlawful  PLAonia  Wm  m  Houai  or  PnosmnmoN 

--INTOBMATION  —  UNGSBTAINTT  —  ABSXNGS     OF     SpXCIAL      DncUE- 

BBB — ^AxusT  OF  JuDGMXNT.^ — ^Uuder  an  information  charging  that 
the  defendant,  at  the  time  and  place  stated,  '^did  then  and  there, 
wiUfuUy,  wilawfuU/ff,  and  feloniauily  connive  at,  consent  ta,  and 
permit  the  placing  and  leaving"  of  his  wife  ''in  a  house  of  pros- 
titution" described,  is  sufficient  to  enable  a  person  of  common 
understanding  to  know  that  it  was  intended  to  place  her  there  for 
purposes  of  prostitution,  and  not  in  an  innocent  capacity  aa  eodk 
•r  seamstrees.  Any  mere  uncertainty  aa  to  the  particular  eireum- 
atances  of  the  offense  waa  waived  by  a  failure  to  demur  specially, 
and  cannot  be  made  the  ground  of  a  motion  in  arrest  of  judgment 
(People  T.  Mead,  500.) 

75.  Nbw  TauL— Dxfxgt  not  Affbotino  Substantial  Bioht.— Where 
the  evidence  in  the  record  shows  that  there  waa  no  pretense  on  the 
part  of  the  prosecution  that  the  defendant  would  be  guilty  if  tiie 
wife  was  placed  in  the  house  of  prostitution  for  innocent  purposes, 
and  the  evidence  for  the  prosecution  tended  to  show  that  she  was 
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th«re  i9r  fhe  purpose  ef  prostitatioB,  and  that  defendant  had  knowl- 
edge of  the  pnrpoee,  and  aetivelj  proctired  her  to  be  there,  the 
defendant  was  not  prejudiced  in  any  substantial  right  on  the  trial 
1^  the  supposed  def eet  in  the  information,  which  might  have  been 
seasonably  remedied  bj  amendments,  if  the  proper  objection  had 
been  made  by  demurrer  before  the  trial,  and  such  defect  is  not 
ground  for  a  new  trial  or  for  reversal  of  the  judgment     (Id.) 

7d.  EymxNGs— Gbosb-Ezamination  ow  Wm— Othxb  Houses  ow  Pbos- 
TSnmoN— Housx  Kspt  bt  Sistxb— Fkas  gw  Husband.— Where  the 
wife  of  the  defendant,  who  was  a  witness  for  the  prosecution,  testi- 
ied  on  cross-examination  by  defendant's  counsel  that  she  had  been 
an  inmate  of  other  houses  of  prostitution,  including  one  at  m  par- 
ticular place,  a  question  asked  by  defendant's  counsel  as  to  whether 
the  house  at  that  place  was  kept  by  her  sister  was  properly  excluded 
as  immaterial;  and  where  at  the  time  of  the  ruling  there  had  been 
Be  testimony  that  she  entered  the  house  named  in  the  information 
through  fear  of  her  husband,  it  eannot  be  said  that  the  court  erred 
in  excluding  the  evidenee  as  tending  to  show  that  she  would  be 
Bioie  likely  to  enter  that  bouse  of  her  owji  Tolitionf  uninfluenoed  by 
such  fear.     (Id.) 

77.  "Housi  01'  Pbobttputioh"— "Cribs"— ViBDiOT  not  aoainst  Law 
-^iNSTBUonoNS— New  Tbiax..— Where  the  evidence  shows  that  the 
house  in  question  eontained  twelve  rooms,  commonly  known  as 
''cribs,"  each  of  which  was  occupied  by  n  different  woman  as  a 
place  of  prostitution  for  herself  alone,  and  that  the  wife  of  the 
defendant  occupied  one  of  them  for  that  purpose,  it  shows  that 
defendant's  wife  was  in  a  ''house  of  prostitution,"  within  the  intent 
and  meaning  of  the  statute;  and  the  verdict  is  not  against  law 
merely  because  the  court  instructed  the  jury  that  the  house  must  be 
ooeupied  by  two  or  more  women.  Such  instruction  would  not  justify 
a  new  trial,  the  evidence  being  otherwise  sufficient  to  justify  the 
verdict    (Id.) 

7%.  MiscoNBuoT  OB  DisTBiOT  Attobnxt— Pboob  ob  Mabbugb— Gom- 
icxNT  upon  Evidbngb  ob  Dxfxndant.— Where  there  had  been  evi- 
dence on  the  part  of  the  prosecution  satisfactorily  showing  that 
a  legal  marriage  had  been  performed,  and  the  defendant  had  testified 
equivocally  on  that  subject  and  denied  the  marriage,  if  at  all,  only 
by  implication,  it  was  not  misconduct  for  the  district  attorney  to 
eomment  upon  his  failure  expressly  to  deny  that  the  woman  who 
was  placed  in  the  house  ef  prostitution  was  his  wife.     (Id.) 

7lL  ABPXAii— iNSUBnciXNT  Aboumxnt^— A  statement  of  defendant's 
eounsel  that  the  court  erred  in  refusing  defendant's  proposed  in- 
Struetions,  l^  numbers,  with  reference  merely  to  the  folios  of  the 
transcript,  is  not  an  argument  justifying  any  consideration  of 
errors  supposed  to  be  presented  thereby.     (Id.) 

See  Extradition. 
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t,    Lm    BSX^TB— lN(ffXBiLTITB    ObAMT   OV   BDCAZNDXB— BSfSBSIOir    IN 

Obantob. — A  deed  eoBTeying  a  life  estate  to  the  grantee  named 
Ikerein,  and  after  the  description  declaring  th»t  ''it  is  the  pnrpose 
of  the  party  of  the  first  part  bj  this  deed^  that  after  the  death 
of  the  said  party  of  the  second  part,  the  said  described  lands  shall 
become  and  be  the  property  of  the  Boman  Oatholic  Girls'  Orphan 
Ai^hun  of  San  Francisco,  state  of  California/'  contains  no  opera- 
Mre  words  ef  grant  to  such  asylum,  and  conveys  to  it  no  present 
interest  in  the  property.  The  reversion  was  left  in  the  grantor, 
and  it  required  some  future  conveyance  or  some  testamentary 
disposition  to  effectuate  its  transfer  to  the  orphan  asylum.  (Mc- 
Garrigle  v.  Boman  Catholic  Orphan  Asylum  of  San  Francisco,  694.) 

t,  PU8XNT  IifTiBiST  BiQUisiTB  TO  A  ]>nD.— It  is  fundamental  that 
whfle  possesnoB  or  enjoyment  of  an  estate  may  be  deferred,  a  deed, 
to  bo  operative,  must  pass  a  present  interest     (Id.) 

I.  SBBGBmiox— OoNsiBVonoN— THmD  Past  ov  Halv  ov  Bamoho 
^-QuncLAm — Emor  oi"  Patbmt.— Where  a  grantor  owned  an 
aneertain  third  part  of  an  undivided  half  of  a  raacho,  and  on  the 
same  day  when  he  deeded  an  undivided  third  part  of  the  northern 
half  of  the  rancho,  according  to  a  piq;>er  title,  brought  suit  to 
dolermine  what  part  of  the  rancho  he  in  faet  owned,  and  snbee- 
faently  obtained  a  patent  to  the  undivided  third  part  of  the 
eastern  half  of  the  rancho,  and  in  his  deed  to  the  grantee,  after  a 
description  of  the  whole  rancho  by  boundaries,  added  "together 
with  all  the  estate,  right,  title,  interest,  and  demand  whatsoever 
which  I  had  or  may  have,  of,  in,  or  to  the  same,  or  any  part  or 
pareel  thereof,  to  have  and  to  hold  the  aforesaid  premises  with 
all  rights,  privileges,  and  appurtenancee  thereunto  belonging,"  unto 
the  grantee,  etc., — the  deed  is  to  be  construed  most  strongly  in 
favor  of  the  grantee,  and  so  as  to  give  effect  to  all  of  ito  operative 
words,  and  in  view  of  the  parties,  the  subject-matter  at  the  time 
of  contracting,  and  the  attendant  and  surrounding  circumstances 
leading  to  its  execution,— and,  so  construed,  held  that  the  deed 
operates  as  a  quitclaim  to  the  whole  of  the  grantor's  interest  in  the 
rancho,  and  the  effect  of  the  patent  was  not  to  creato  a  new  title 
in  the  patentee,  but  to  confirm  in  hie  grantee,  through  him,  the 
title  which  had  fonuerly  been  his.     (Walsh  v.  Abbott,  285.) 

See  Bona  Fide  Purchaser;  Estoppel,  1;  Fnnd;  Mortgage  1»  ^  •; 
Bodamatidn  District 

DBKTI8T.    See  Negligence,  6-11. 

DITC«C& 

1.  NMUOf  TO  Pbovidb— Findings  kot  SuwoaTip  Abuht  vov 
PaoviM — ^Ukoobbobobatkd  Evidbncb  of  PLAmnvF. — ^A  divoMo  eaa- 


Digitized  by  VjOOQIC 


DiTOBcn.  825 

DIYOBOB  (OoatiBved). 

B»t  be  ipranted  on  fhe  vnoorroborated  eridaiiM  of  either  of  the 
partieBy  and  where  the  wife  seeks  divorce  on  the  ground  of  the 
willful  negleet  of  her  husband  to  provide  for  her  the  necessaries  of 
Kfe,  he  having  the  abilitj  to  do  so,  and  his  ability  was  shown  only 
bj  the  nneorroborated  evidence  of  the  wife,  and  willful  neglect  was 
disproved  by  the  testimony  for  the  husband,  the  findings  in  favor 
•f  ttie  plaintiff  are  unsupported.     (Berry  v.  Beny,  784.) 

5.  PuBLio  Inteeest.^ — ^The  public  has  an  interest  in  every  suit  for 
divorce;  and  doubts  as  to  the  right  to  a  divorce  should  be  resolved 
against  it  rather  than  for  it     (Id.) 

I.  Bbsidincs  or  PLiiNTiFr. — ^Taking  all  the  circumstances  of  the 
ease  together,  the  evidence  fails  to  show  a  dear  case  of  bona  fide 
fiflidence  on  the  part  of  the  plaintiff  so  as  to  entitle  her  to  bring 
the  action.     (Id.) 

4.    OOMDUOT     OV     TUAL     ST     BEraNDAMT     Bl     PERSON — ^XLLMBSS — ^Re- 

roBAL  OF  OoNTiinjAifCi — Obdee  Geaktino  New  Teial — ^Unavoid- 
Asut  Accident. — ^In  an  action  for  divorce  by  the  husband,  where  the 
wife  in  person  conducted  tiie  trial,  and  upon  a  day  to  which  it  was 
adjourned  was  too  ill  te  attend,  and  requested  the  court  by  letter 
to  continue  the  ease  oa  that  grownd,  which  was  refused  upon  objec- 
tion of  the  plaintiff  for  want  of  a  legal  showing,  an  order  granting 
a  new  trial  upon  the  sole  ground  that  it  was  shown  by  affidavits 
that  ilbiess  prevented  her  attendance,  without  specifying  whether 
it  was  granted  for  abuse  of  discretion  on  the  part  of  the  court  or 
oa  the  ground  of  unavoidable  accident  preventing  her  attendance  at 
tke  further  hearing  of  the  ease  upon  adjournment,  the  order  will 
be  sustained  upon  the  latter  ground.     (Smith  v.  Smith,  615.) 

6.  FouoT  OP  Law— Bbasonable  Biugence  oi*  Defendant. — ^In  divorce 
eases  the  policy  of  the  law  is  to  afford  a  full  hearing  on  both 
■ides,  and  to  relieve  the  parties  from  a  situation  which  prevented 
it;  and  the  fact  that  the  defendant  was  not  an  attorney,  and  hence 
nnfamiliar  with  the  rules  of  practice,  may  be  taken  into  considera- 
tion with  the  other  circumstances  in  the  case  in  determining  whether 
vsasonable  diligence  was  employed  by  her  in  presenting  to  the  court 
kk  tike  manner  she  did  the  fact  of  her  inability  te  attend  the  trial 
on  the  day  to  which  it  was  adjourned.  The  facts  disclosed  show 
asflleient  ^Hgence,  at  least  in  aa  aetioa  of  divorce^  to  obviate 
objection  for  want  of  it    (Id.) 

A.  SiOBFT  or  Monet  undee  Becbeb  ow  MAmnMAiTGE— DmnnANT 
nor  Estopped. — ^The  receipt  of  mon^  under  a  decree  obtained  l^ 
the  wife  in  an  action  for  maintenance,  which  was  eontiaued  In  force 
bgr  tlie  decree  of  divorce  for  the  period  of  six  months,  eaaaot  estop 
tto  dof eadaat  from  assailing  the  decree  of  divorce  oa  notion  for 
sow  trial.    (Id.) 

r.  Actiok  wfm  DivoBCB— Tempoeaby  Alzmont— Merits  op  Case— Gom 
-I»  an  action  f^r  a  divorce,  where  the  eomfhaa/t  states  a 
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prima  facie  ease,  and  tiMre  is  no  inae  m  to  tiie  naniH^  ^ 
meritB  of  the  ease  are  not  to  be  eonsidered  ia  the  allowaBee  of 
alimony  pendente  lite  further  than  is  neeeesary  to  detemiiiie  idietiior 
the  wife  is  aeting  in  good  faith,  and  not  for  the  mere  pnrpoae 
of  obtaining  money  from  the  bosbaad.  (KonaUj  t.  Kowalskji 
894.) 

t.  Allowakgi  ov  OomfsiL  Fns— Ivaooob^ot  mot  FasjimiGLar- 
AUTHOBITT  ov  OotjnsBm— The  direction  of  the  eourt  in  the  aUow- 
anee  of  oonnsel  fees,  that  they  be  paid  to  the  plaintiff  or  her  eovnael, 
while  inaeenrate  in  expression,  is  not  soeh  an  irregularity  as  to 
Justify  an  interference  therewith  upon  appeaL  Oounsel  would  ha^e 
tlis  authority  to  receive  the  money  if  the  order  was  silent  in  ref er- 
•nee  to  the  matter.    (Id.) 

9.    PBOPBDETT  or  ALLOWAKOB — CklXPASATIVS  OWNKBSHIP  or  PfeOPBTT 

— DiSGBETiON  or  Oousi.— Where  it  was  alleged  in  plaintiff 's  affidavit, 
and  substantially  admitted  in  defendant's  affidavit,  that  the  de- 
fendant owned  property  worth  about  one  hundred  thousand  dollars, 
and  had  an  income  of  abont  six  hundred  and  fifty  dollars  per 
Bonlh,  and  it  appeared  that  the  plaintiff  owned  corporation  stocks 
of  the  value  of  abont  seven  hundred  dollars,  it  was  within  the 
discretion  of  the  eourt  to  make  an  allowance  to  plaintiff  of  alimonj 
pen4en%e  Uts  In  the  sum  of  one  hundred  dollars  per  month,  and 
of  covnsel  fees  in  the  further  sum  of  two  hundred  and  iifty  dollars. 
(Id.) 
19.  HoKB  Mm  Punnivr— iMiCATDUL  Faov— >MxBXT8  or  Gasb— 
Omuwuft  ow  Husbamd^ — The  fact  that  the  defendant  had  a  home  in 
which  he  was  willing  that  plaintiff  should  live  during  the  pendency 
of  the  action  is  immaterial  where  it  involved  the  merits  of  the  case, 
the  plaintiff  having  alleged  that  she  was  driven  from  the  homo  by 
the  cruelty  of  the  husband*     (Id.) 

8ss  Pusnt  and  Chili. 

EJECTMENT. 

1.  Ambiguitt  or  Complaiht— ''Possxssioir''— Spxceal  DBinjsBsn.— 
Where  the  complaint  in  ejectment  alleged  that  at  the  time  of 
the  commencement  of  the  action  the  plaintiff  was  the  owner  of  ''and 
in  possession "  of  an  entire  tract  of  land  therein  described,  and  also 
alleged  that  for  about  one  year  prior  thereto  the  defendant  had  been 
and  now  is,  unlawfully  "in  the  possessiony"  without  any  right  or 
title,  of  a  described  part  of  the  premises^  and  unlawfully  withholds 
the  same  from  the  plaintiff,  a  special  demurrer  to  the  eomplaiat 
for  ambiguity  as  to  the  averments  of  possession  should  Imvo  been 
SMtained.     (Meacham  v.  Bear  Yall^  Irrigation  Co.,  «0e.) 

B.  TiffLS  uwDB  Will— YiBBAL  Qm  waou  TB8TATo»--Fiiiiairos 
— SuPFoar  «r  Judgment. — ^In  an  action  of  ejectment,  where  the 
plaintiffs  desived  title  under  the  will  of  a  deceased  testator  hj 
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diatribntioB  therenndw,  md  flie  defendaati  hf  answer  and 
•omplaint  daimed  titio,  posBearion,  aad  right  of  posBeoioB  bj  veibal 
gift  from  tho  testator,  if  the  indinga  elearly  negattTO  tlw  def ead- 
anti'  elaim,  and  atate  that  plaintiifk  are  the  ownen  and  aeiied 
la  fee  of  the  land,  th^  are  eof^ent  to  aapport  a  jadgneat  for 
the  plaintiffs.  (Eva  t.  Bjmoiu,  202.) 
Bee  Mortgage,  1. 

ELBCTIONa 

1.  OoNTBBT— Guarovr  •?  Balluts  OuyyiumiOT  99  Evidbngb— 
BuBDXN  ow  Pboov  UPON  CoMTBSTKB.— Where  it  appears  from  the 
evidence  that  the  enTolopee  eontaining  the  ballots  were  in  the  same 
eondition  as  reeeiyed  bj  the  olerk,— Intaet  and  nnopened, — ^in  the 
absence  of  evidence  on  the  part  of  the  contestee,  who  has  the  burden 
of  proof  to  show  that  th^  were  tampered  with,  or  exposed  nnder 
SQch  circumstances  that  they  maj  have  been  tampered  with,  or  any 
evidence  even  raising  a  suspicion  that  they  were  disturbed  and  tam- 
pered with,  the  ballots  were  properlj  admitted  in  evidence.  The 
burden  of  proof  is  not  sustained  bj  a  naked  showing  that  the 
ballots  might  have  been  more  seeurel/  kept»  and  that  it  was  possible 
for  one  to  have  molested  thenu     (Huston  v.  Anderson,  320.) 

B.  IjBOalitt  ow  Yoras — BEoisTaATioN — Ibbiqulab  ArnDAYira.— 
Voters  who  were  in  fact  enrolled  upon  the  great  register,  and  whose 
purported  affidavits,  apparentlj  proper  ia  form,  were  contained  in 
the  hook  of  affidavits  delivered  by  the  eoualy  elerk  to  the  board  of 
electioa  of  the  proper  precinct,  and  who  were  allowed  to  vote  at 
the  election,  cannot  be  held,  after  the  election,  to  be  illegal  voters 
simply  because  their  affidavits  had  not  been  in  fact  sworn  to  before 
the  county  clerk  or  any  of  hie  deputies.     (Id.) 

i.  Usa  oi*  ArwiDAYTrs  w  Pbicinots— Oajaor  ow  Law-list  ov  Bio- 
lanaan  Votebs  ow  Pbsginot. — The  object  of  the  law  as  to  the  use 
•f  the  affidavits  of  the  registered  voters  at  the  prednets  was  simply 
te  dispense  with  the  printed  copies  of  the  great  register,  and  to 
afford  aa  authenticated  list  of  qualified  voters  for  the  precinct  who 
have  ia  fact  been  enrolled  by  the  registration  officer  upoa  the 
groat  register.    (Id.) 

4.  (JUALinoATioM  ow  Elsctobs — ^EnraoT  of  Amxsdusrt  ov  Oooa^— 
The  fact  that  section  1083  of  the  PoUtical  Code  prior  to  the 
ameadment  of  1899  provided  that  persons  who  were  otherwise  quali- 
ied,  and  whose  aames  were  enrolled  upon  the  great  zegister,  were 
declared  to  be  qualified  electors,  and  that  under  that  sectioa  as 
amended  ia  1899  qualified  electors  are  oaly  those  "who  have  eoa- 
formed  to  the  law  governing  the  registratioa  of  voters,"  does  not 
show  any  material  change  ia  the  law  affecting  the  queetion  of  the 
qualification  of  electors,  or  affecting  the  rule  that  a  mere  irregu- 
larity ia  the  method  by  which  registratioa  was  secured  does  net 
lender  illegal  the  vietee  of  registered  voters.     (Id.) 
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S.  iLLBOAL  Votes— iMPBOPiE  Assistancb  or  Yoms — Showimo  B»- 
qxTiKED. — Votes  cast  by  peraons  assisted  to  vote  by  the  electioii 
officers  are  illegal  undor  seetloa  1208  of  the  PoliUeal  Code,  as 
amended  in  1899,  unless  it  appears  from  the  register  that  each  of 
them  ''has  declared  under  oath,  when  he  registered,  that  he  cannot 
read,  or  that  hj  reason  of  phjsieal  disability  he  is  unable  to  nark 
his  ballot"     (Id.) 

C  Inquiry  as  to  Persons  Voted  won — ^Erbor  mot  Ground  ior  Bevxr- 
SAL. — ^Where  it  appears  that  persons  who  were  in  fact  under  disability 
when  registered,  but  who  did  not  then  declare  on  oath  their  dis- 
ability, or  who  declared  the  eontrary,  were  illegally  assisted  by 
members  of  the  board,  the  court  erred  in  refusing  to  allow  the 
appellant  to  inquire  how  the  parties  depositing  such  votes  voted  as  to 
the  office  in  question;  but  such  error  is  not  ground  for  zerersal 
where,  conceding  that  they  all  voted  for  respondent,  he  would  still 
have  a  majority  of  the  votes  legally  east    (Id.) 

7.  Voter  Unable  to  Bead  Enoush  Lanouaoe— Bioht  to  Assistance 
— Time  or  Oath  or  OmcERs. — ^Where  an  affidavit  for  registration 
showed  the  inability  of  the  registered  voter  to  read  the  constitution 
in  the  English  language,  such  voter  had  the  right,  on  demand,  to 
assistance,  regardless  of  whether  or  not  he  had  also  stated  that  he 
could  mark  his  ballot;  and  the  mere  fact  that  the  proper  oath  of 
the  election  officers  who  assisted  him  was  not  taken  until  immediately 
after  they  had  assisted  him  does  not  invalidate  his  vote.     (Id.) 

it  Legal  Besidence  or  Voter. — Where  residence  is  spoken  of  in  con- 
nection with  the  right  of  a  person  to  vote,  ''legal  residence"  is 
meant  Every  person  has  in  law  a  residence^  which  cannot  be  lost 
until  another  is  gained.  A  voter  who  temporarily  removed  from 
the  precinct  where  he  was  registered,  without  the  intention  of  mak- 
ing the  place  to  which  he  removed  his  home,  did  not  lose  his  legal 
residence  in  the  precinct  where  he  was  registered,  notwithstanding 
ho  Trnv  pot  liflve  had  anv  certain  house,  room,  or  place  therein 
(hat  he  called  his  home.  The  question  of  legal  residenee  in  one  of 
faet  upon  which  the  finding  of  the  oourt  will  not  be  disturbed. 
(Id.) 

9.  DiSTiNOuisHiNO  Marks  upon  Ballots — Gboss  in  Blank  Spacb — 
Double  Gross. — ^A  cross  in  a  blank  space  and  a  double  cross  after 
a  name  are  each  distinguishing  marks  which  vitiate  uallots  contain- 
ing them.  (Id.) 
19.  Mares  not  Distinguishino. — ^Under  the  law  as  U  stood  at  the 
general  election  in  1902,  a  cross  on  the  parallelogram  eontalning  the 
eandidate's  name  and  a  cross  on  the  words  "Yes"  or  *' No"  in  vot- 
lag  for  a  constitutional  amendment,  instead  of  in  the  blank  spaee 
after  the  same,  are  not  distinguishing  marks.  (Id.) 
12«  Incorrect  Designation  op  Voting  PREONors  nr  AmDAvrrs — 
Coeregtions  bt  Clerk — Legalitt  or  Votes  not  Appeoted. — ^An  in- 
eerrect  designation  of  voting  precincts  in  affidavits  for  registratiott. 
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wUeh  were  corrected  b^  the  clerk  before  the  ttme  for  registratieii 
expired,  doee  Bot  render  the  registration  illegal,  where  the  Totan 
registered  actually  resided  in  the  precincts  as  corrected  bj  the  ekrt 
at  the  time  of  their  registration^  and  the  correction  was  HMide 
iimplj  to  conform  to  the  facts.     (Id.) 

It.  Absincx  or  Cebtipicats  to  Oath — Presumption — ^Votkb  not 
Pkejudiced. — ^Where  the  registration  of  a  voter  was  made  bj  a 
deputy  clerk,  who  failed  to  certify  the  registration  afidavit,  it  is 
to  be  preenmed  that  the  deputy  discharged  his  duty,  so  far  as  to 
administering  the  necessary  oath;  and  the  voter  cannot  be  deprived 
of  his  vote  by  the  mere  neglect  of  the  depnty  to  perform  his  dutj 
by  certifying  the  fact  of  the  oath.     (Id.) 

13.  INITULS  OF  Eleotion  Oitigebs  upon  Ballot.— Initials  upon  a  bal- 
let which  were  presumably  the  initials  of  election  officers,  placed 
thereon  during  the  canvass  of  the  votes,  are  not  a  distinguishing 
mark  which  vitiates  the  ballot.     (Id.) 

14.  OrnciAL  Ballot — Gonobessional  Districjt — Percentage  of  Vote 
of  State. — In  a  congressional  district  where  the  provisions  of  the 
Primary  Election  Law  are  not  mandatory,  a  political  party  which 
has  cast  three  per  cent  of  the  entire  vote  of  the  state  at  the  last 
election  is  entitled  to  nominate  a  member  of  the  house  of  representa- 
tives in  Congress  for  such  district,  and  to  have  such  nomination 
placed  upon  the  of&cial  ballot  by  the  secretary  of  state,  notwith- 
standing three  per  cent  of  the  vote  of  such  party  was  not  cast 
within  such  district.     (Gaylord  v.  Curry,  154.) 

15.  Eliotion  Contest — ^Yebification  of  Statement — Case  Affiriced. 
»^The  verification  of  the  statement  of  an  election  contest  may  be  in 
the  ordinary  form  of  the  verification  of  a  pleading.  (Kirk  v. 
Bhoads,  46  CaL  403,  affirmed.)     (McCardle  v.  Barstow,  135.) 

16.  Evidence— Preservation  of  Ballots — Discretion — Review  upon 
Appeal. — Upon  the  contest  of  an  election  the  question  whether  the 
ballots  were  safely  preserved  in  their  original  condition  is  largely 
within  the  judgment  and  discretion  of  the  trial  court;  and  if  the 
evidence  fairly  warrants  its  conclusion,  its  determination  of  that 
question  will  not  be  disturbed  upon  appeal.     (Id.; 

17.  Objection  to  Uncounted  Precincts — Waiver  by  Contestant — 
Proof  by  Contestee — Admissibility — Estoppel. — The  contestant, 
after  establishing  a  majority  in  counted  precincts,  had  the  right  to 
waive  his  objection  to  misfeasance  and  malconduct  alleged  by  him 
in  other  uncounted  precincts;  and  where  the  contestee  offered  the 
ballots  in  the  remaining  precincts,  he  cannot  be  heard  to  say  that 
the  ballots  offered  by  him  were  not  admissible,  or  were  not  safely 
preserved.     <Id.) 

It.  Distinouishino  Marks. — Ballots  stamped  with  a  cross  after  the 
words  ''No  nomination"  have  a  distinguishing  mark,  and  were  prop 
erly  rejected.     (Id.) 
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19.  OoHTBST— iHsmncm  Diroar  or  Bmoii  Tumm  mn  fiaowv. 
^Whero  it  mm  8tip«]ated  that  all  of  th«  YmBoU  ab jsetad  ta  bgr 
iither  pwty  diovld  be  witbdnmi  from  the  datkli  ellee  bf  the 
p«rfy  iHM>«i^]ng»  iH^  bo  dopooitod  with  tho  oloik  of  this  oMVt, 
•ad  tho  ooatoBtoo  appoDaat  oalj  depositod  twwty-eight  ovt  of  two 
hondrod  oad  ifty-OM  boIlotB  rojocted  for  tho  eontoBtant,  aad  bo 
other  boDoti  were  deposited,  ao  error  le  showa  ia  eomtiaf  or 
rejectiag  aaj  of  tiMm.    (Treaaor  t.  WiOiamfly  315.) 

20.  Statkmsnt  ov  CoMmr— Basuiff  ot  GAinrAsa— -Nmom  or  Lmul 

YORB  GA8T— l88Un— FDIDINO— YaBIAHGB— SUPPOKT  ov  Jn 

—Where  the  statenMBt  of  eoateet  showed  the  reeolt  of  the 
bj  tho  eleetioa  board  ia  eouBtiag  4JM2  Totee  alleged  to  ha^  beea 
east  for  the  eoatoBtee,  without  allegiiig  that  thej  were  legallj  east, 
aad  also  alleged  nuseondiiet  of  election  boards  ia  eonatiiig  for  the 
eoatestee  ballots  which  were  actoallj  east  for  the  eoatestaat^  aad 
further  aUeged  that  the  eontestant  reeeiTed  6,083  legal  wtes,  aad 
ttat  the  eoatestee  reeetTod  a  lese  amnber  of  legal  Totes  thaa  the 
eoatestant  at  said  eiectioa,  and  the  ease  was  tried  without  objeettoa, 
apoa  the  theory  that  the  court  was  called  upoa  to  decide  wUch  of 
the  parties  actually  received  the  greatest  aumber  of  legal  Totas, 
a  flading  that  the  eoatestant  reeeiTed  4,004  l^fal  votes  aad  that 
the  eontestee  received  4,001  legal  votee  does  not  ehow  a  material 
or  prejudicial  vanaaee  from  the  statement  as  to  the  4,862  votes, 
and  ie  suiticient  upoa  appeal  to  support  a  judgment  for  the  eoa- 
testant    [Beattj,  a  J.,  dissenting.]     (Id.) 

81.  TTT^^Af.  Ballots — ^DianNOUisHiMO  Mabks.^ — ^The  eourt  did  aot  err 
in  rejecting  all  ballots  as  Ulegal  which  had  crosses  after  the  words 
''No  nomination,''  as  containing  a  distingmshing  mark.  The  feet 
ttat  there  were  a  large  number  of  such  Inllots  does  not  affeet  flie 
rule;  and  the  intent  of  the  voter  cannot  be  shown  other  ttaa  bj 
what  appears  upon  the  face  of  the  ballot    (Id.) 

ft  iMTBGBrrr  of  Ballots^ — Where  the  pouches  eontaining  the  ballots 
were  shown  to  have  come  from  the  deric's  of&ee  in  the  same  eoadi- 
tioa  as  when  they  were  received  there,  and  there  was  no  dreomstaace 
to  raise  a  suspicion  as  to  their  iategrity,  aa  objection  to  the  open- 
iag  of  the  pouches  by  the  eourt  is  without  merit     (Id.) 

23.   PuBTFT  or  Elsctiom  liAVf — ^Ibbblbvamt  QnTKsnoN. — The  questioB 

whether  eontestant  had  complied  with  the  Purity  of  Eleetioa  Law, 

aad  as  to  the  failure  of  the  eourt  to  Had  thereupoa,  need  aot  be 

eoasidered.    The  matter  is  irrelevant  to  aa  eleetioa  eontest    (Id.) 

See  Municipal  Corporatioas,  10-12;  (Mot  aad  OfltooK%  6-10^  11-14. 

KMINENT  DOMAIN. 

OosnoMNATioN  Of  BoAD  ovxa  Lamm  Owm  ar  Waibi  Ooicpaxt — 
Moaa  Necsssabt  Pobuc  Usx. — ^A  water  company  eagaged  ia  te 
pablie  use  of  supplying  pure  and  fresh  water  to  the  iahabitaata 
nf  n  fountv,  and  which  has  the  title  to  lands  subject  to  the  ease> 
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ant  of  a  pabHe  voad  thereon,  ma^r,  under  iabdiTisien  8  of  seetioii 
1840  of  tlie  Code  of  dyil  Procedure,  maintain  a  proeeeding  is 
Mdnent  domain  against  the  eonntj  to  eondexnn  part  of  such  road 
for  the  eonetnietion  ana  maintenance  of  a  dam  and  reservoir 
thereon  where  it  appears  that  snch  nse  thereof  is  a  more  necessary 
pnblie  um  than  that  of  the  road  to  which  it  had  been  already  ap- 
propriated. (Marin  Oonn^  Water  Gompanj  ▼•  County  of  Marin, 
886.) 

ESTATES  OF  DECEASED  PEBSONa 
1.  AooouMT  or  Sfxcoal  ADiONisTn^Tnix— Commissions  Paid  Bsai^- 

E0TATB  AOIMT— TJNAXTTHOUZXD  EXPXHDITimBS — ^BlNSITr  OF  ESTATS. 

— Tne  court  in  settling  the  account  of  a  special  administratrix  prop- 
erly disallowed  expenses  incurred  in  employing  real-estate  agents 
to  sell  the  property  of  another  estate^  from  the  sale  of  which  the 
estate  was  benefited  bj  the  payment  in  full  of  a  claim  in  favor 
of  the  deceased  against  such  othw  estate.  The  faet  that  the 
iKpenditure  was  made  in  good  f aith^  and  for  the  benefit  and  preser' 
Tation  of  the  estate,  cannot  justify  an  ea^penditore  not  authorised 
by  law.     (Estate  of  Bell,  646.) 

8.    CONSTKQOnON   OF   CODK— EZPKNSBS   INOUBBBD   IN   PkBVOBMANGI  OF 

Tkust  fob  Bknkftt  of  Estate. — The  repayment  out  of  trust  prop- 
erty for  expenses  incurred  in  the  performance  of  the  trust  for 
tte  actual  benefit  of  the  estate,  provided  for  in  section  2278  of  the 
Givil  Code,  has  no  apphcation  to  executors,  administrator,  or 
guardians,  who  are  excluded  from  the  proyisions  of  the  chapter 
eonceming  express  trusts  by  the  terms  of  section  2250  of  that 
eode.    (Id.) 

8.  Sals  of  Mining  Stock— Ezpxnsss  fob  Examination  and  Bepobt 
UPON  Minx. — ^A  special  aoministratrix  has  no  power  as  such  to  sell 
mining  stock,  and  expenses  incurred  by  her  in  the  employment  of  an 
oKpert  to  examine  and  report  upon  the  condition  of  the  mine  were 
properly  rejected,  and  cannot  be  justified  as  an  effort  to  determine 
the  value  of  stock  held  by  another  estate  against  which  a  claim  was 
held  by  the  estate  of  which  she  was  special  administratrix.     (Id.) 

4.  ExPBNSBS  Paid  Dbtbotive  Aobngt— Watching  Offics  of  Bemovxd 
Ezxcutobs. — An  item  in  the  account  for  expenses  paid  to  a  d^ 
tective  agency  for  watching  the  ofSce  of  former  executors,  who  had 
been  removed,  on  the  ground  that  the  special  administratrix  believed 
them  to  be  criminals,  cannot  be  said  to  have  been  improperly  re- 
jeeted  where  it  is  not  shown  that  either  of  them  ever  endeavored  to 
conceal  or  make  away  with  any  of  the  papers  belonging  to  the 
«itate,  but  it  appeared  that  they  had  given  up  all  of  the  papers 
called  for.     (Id.) 

8w  XxPXNSKS  or  Removing  Exboutob. — Items  in  the  aecount  of  the 
special  administratrix  for  costs  and  expenses  incurred  in  the 
i^moval  of  an  executor,  prosecuted  by  her   as  widow  and  heir  of 
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the  deceased,  and  as  a  creditor  of  his  estate,  were  properif  rejected. 
It  matters  not  that  the  proceeding  was  beneficial  to  the  estate.    The 
attorney's  fees,  costs,  and    expenses  are    chargeable,  not  to    the 
estate^  bnt  solelj  to  the  heir  or  ezeditor  who   proseeates  the  pro 
eeeding.    (Id.) 

6.  EZPENSBS  TOR  ENGBOSSINO  BILL  ar  EXGBFTIONS — ^DUTT  OV  ATTOft- 

MXT* — It  is  the  legal  dnty  of  the  attorney  employed  bj  the  special 
administratrix  to  defend  a  litigation  to  engross  a  bill  of  eoceep- 
tlons  in  the  case,  and  an  item  for  expense  paid  to  a  clerk  Ib  Ms 
office  for  engrossing  the  bill  cannot  be  allowed  in  the  aeeonnt  of 
the  special  administratrix.     (Id.) 

7.  Inics  OF  Credit  Gbowino  oxjt  ov  Disallowano— Modivioasiom 
ov  Settled  Aooount — Costs. — litems  of  credit  to  which  the  speeisl 
administratrix  was  entitled  in  connection  with  the  disallowance 
of  moneys  paid  to  real-estate  agents  and  to  a  mining  expert, 
and  which  the  court  below  wonld  have  corrected  npon  proper  ap- 
plication, will  be  allowed  as  a  modification  of  the  settled  aeooimt, 
without  costs.     (Id.) 

8.  Faiolt  Allowanoi  —  Final  Obdeb— Dxgbb  or  Pabtial  Bis- 
tbibution  —  Status  or  Widow  —  Final  Aoooxtntb  or  Adion- 
istbatbix. — ^Where  a  family  allowance  was  made  to  one  claiming 
to  be  the  widow  of  the  deceased,  who  was  appointed  admin- 
istratrix of  the  estate,  and  the  order  became  final  by  failure 
to  appeal  therefrom  or  to  move  to  set  it  asMe,  it  becomes  condu 
iiye  as  to  her  statui  as  widow  for  all  purposes  connected  with  the 
order  and  payment  of  the  money  thereunder,  and  it  cannot  be 
collaterally  attacked  upon  the  settlement  of  the  accounts  of  the  ad- 
ministratrix, notwithstanding  it  was  determined  upon  a  decree  of 
partial  distribution  that  she  was  not,  and  never  had  been,  the  widow 
of  the  deceased.  In  all  collateral  proceedings  the  order  or  daeree 
must  each  stand  upon  its  own  record.     (Estate  of  Nolan,  559.) 

9.  PowEB  or  CouBT  TO  Suspend  Obdeb^ — The  probate  court  had  no 
power,  without  notice  or  showing  upon  notice,  to  suspend  the  order 
for  the  family  allowance  after  it  had  become  final  by  the  lajrae 
of  the  time  to  appeal  therefrom.     (Id.) 

10.  Allowance  by  Administbatob — Past  or  Cladc — ^RusonoH  or 
Residue  —  Pbesentation  to  Judge  —  Statute  or  Limitations. — 
The  allowance  of  a  claim  only  in  part  by  the  administrator  ia  a 
rejection  of  the  residue;  and  if  an  action  is  not  begun  within  three 
months  thereafter,  it  is  barred  by  section  1498  of  the  Code  of  Ctvil 
Procedure,  notwithstanding  it  is  begun  within  three  months  from 
the  approval  of  the  judge  of  the  part  allowance  made  l^  the 
administrator.  Such  claim  need  not  have  been  presented  to  the 
judge,  whose  action  was  not  necessary  to  the  completion  of  the  re- 
jection by  the  administrator,  and  could  not  affect  such  rejection. 
(Jones  V.  Walden,  527.) 
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11.  Pbxssntatiok  of  Claim — ^Bejschon  by  Judos  ob  AniiiKisn^TOB 
— BxTKNiNe  or  Statuti.— It  is  only  where  a  claim  baa  been  allowed 
hj  §M  administrator  that  it  must  be  presented  to  the  judge,  who 
maj  reject  it  notwithstanding  such  allowance.  A  elaim  may  be 
eoadnsiyety^  rejected  by  either  the  administrator  or  the  judge;  and 
where  there  is  rejection  by  either  ^  statute  begins  to  nm  from 
the  date  of  such  rejection.     (Id.) 

12.  Wnj/-— TJndivisxd  Beal  Estatb — ^Ezfsnsxs  or  Administbation. — 
Where  a  testator,  whose  whole  estate  consisted  of  realty,  devised 
only  one  half  thereof,  without  making  any  provision  in  the  will 
for  payment  of  the  debts  and  expenses  of  administration,  or  ap' 
propriating  any  part  of  his  estate  therefor,  the  burden  of  such 
debts  ana  expenses  must  be  borne  wholly  by  the  undevised  portion 
of  his  real  estate  as  to  which  he  died  intestate.  (Estate  of  Travwr, 
50S.) 

13.  CoNSTBuonoN  oi*  Code — ^iNsumciBNor  or  Apfbopbiation  ik  Will. 
— Section  1560  of  the  Code  of  C^vil  Procedure  is  intended  to  apply 
where  there  is  ample  and  sufficient  appropriation  in  the  will  for 
debts  and  expenses;  and  section  1562  of  the  same  code  is  intended 
to  apply  to  aU  cases  of  insufficient  appropriation  in  the  will^  no 
matter  from  what  the  insufficiency  may  spring,  whether  because 
the  appropriation  was  too  small,  or  because  no  appropriation  was 
made.    (Id.) 

14.  Pabtial  DisTBiBTTnoN — ^Appeal  bt  Ezecutbix— Issux  or  Law — 
SumciENOT  or  Petition. — ^An  executrix  may  appeal  from  an  order 
for  partial  distribution  to  legatees  under  the  will,  where  she  pre- 
sents for  review  an  issue  of  law  as  to  the  sufficiency  of  the  petition 
to  show  that  there  were  sufficient  assets  to  pay  the  legacies  without 
loss  to  the  creditors.  In  such  case  both  the  power  oi  the  executrix 
to  comply  with  the  order  and  the  right  to  an  immediate  distribution 
are  involved,  and  upon  these  questions  the  executrix  is  interested, 
both  personally  and  on  behalf  of  the  creditors,  and  has  a  dear  right 
of  appeal.     (Estate  of  Murphy,  464.) 

15.  SxTmoixNOT  or  Petition  as  to  Ezeoutbiz— Demxtbbeb  Pbopebly 
OvEBBULED. — Where  the  petition  for  partial  distribution  alleged,  in 
the  exact  language  of  the  statute,  "that  said  estate  is  but  littie 
indebted,  and  that  the  sharee  and  legacies  of  your  petitioners  may 
now  be  allowed  to  them  without  loss  to  the  creditors  of  the  estate 
of  said  deceased,"  it  is  sufficient  as  against  the  executrix;  and  her 
demurrer  thereto,  on  the  ground  that  the  facts  stated  do  not  entitle 
the  petitioner  to  relief,  and  that  the  petition  was  uncertain  as  to 
the  value  or  nature  of  the  estate,  was  properly  overruled.     (Id.) 

16u  Enowlkdob  or  Szecutbix. — ^The  executrix,  generally,  mwt  have 
greater  knowledge  of  the  value  and  character  of  the  property,  the 
amount  of  mon^  on  hand,  and  the  amount  of  the  indobtodiMMi  than 
a^y  other  person.     (Id.) 

GZLY.  OaL-^9 
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17.  Statemsnt  oi*  VvnuATK  Facts  Suffioixnt.— A  ftatem«iit  of  Ik* 
ultimate  facts  eoncenung  the  natnre  of  the  estate  and  the  arneunt 
of  the  debts,  which,  according  to  the  code,  the  eonrt  mnst  And  is 
exist  before  making  the  order  for  partial  distribntion,  affords  suf- 
ficient information  of  the  gronnds  on  which  the  application  will  be 
made  to  enable  tne  executrix  at  least  to  make  anj  proper  opposi- 
tion or  defense,  if  it  accomplishes  this,  it  serves  the  pnrpoos  for 
which  pleadings  are  required  in  such  ease.     (Id.) 

18.  OONTROVEBSIXS  AS  TO  LlOAOIXS— EZBODTUX  MOT  IZimBSTD^— Tho 

executrix,  as  such,  has  no  interest  in  aaj  eontroTersj  which  eoneons 
enlj  the  rights  of  legatees  as  between  themselyes;  and  she  eaanot 
urge  that  the  petitioning  legatees  had  forfeited  their  rights  to  their 
legacies  because  of  an  alleged  violation  of  the  will,  that  if  an/  one 
named  therein  should  contest  the  same  he  or  she  should  take  nothing 
under  it,  where  that  qnestion  affects  onlj  tiie  rights  of  residuary 
devisees,  and  does  not  alfeet  Oe  ezeeutrix  in  her  representative 
capacitj.     (Id.) 

19.  CoNOLUSivxNEss  ov  Obdxb  A8  fo  DBrAUiAiNO  Lsqaths  a»»  Birr- 
isxEs. — ^Where  none  of  the  other  legatees  or  devisees  appealed  as 
such  at  the  hearing,  and  in  no  manner  objected  to  the  order  for 
partial  distribution  to  the  petitioning  legatees,  and  the  order  has 
become  final  and  conclusive  as  to  them,  it  is  equallj  eondusive  upon 
the  executrix  in  her  capacity  as  residuary  devisee,  so  far  as  the 
rights  of  the  petitioning  legatees  are  eoncemed,  where  she  caij 
appeared  and  objected  to  their  petition  in  her  representative  eapaeity 
as  executrix.  As  devisee,  she  mnst  be  eonsidered  as  ono  who  has 
suffered  default.     (Id.) 

26.  Final  AcootmTS  oi'  ADiiiNisTRiTOBs— Payicsnts  xtfok  Autboe- 
izxD  MoBTOAGB — ^Pbobate  HOMESTEAD. — ^Whorc  the  court  had  au- 
thorized a  mortgage  upon  the  real  estate  of  a  deeedent  the  proeeeds 
of  which  were  used  in  paying  debts  and  expenses  of  administratioB, 
and,  subsequent  to  the  mortgage,  had  set  apart  a  probate  homestead 
out  of  a  portion  of  the  mortgaged  premises,  the  administmton 
had  the  right  to  apply  the  whole  of  the  proceeds  of  the  sale  of  the 
residue  of  the  mortgaged  premises  toward  the  payment  of  the  mort- 
gage on  the  probate  homestead;  and  it  was  error  for  the  eonrt  to 
refuse  to  allow  credit  therefor  in  the  final  aeeount  of  the  adminis- 
trators.    (Estate  of  Shively,  400.) 

21.  DOTT  or  GouBT  AS  TO  Pbobatb  Homestead— Unxnoumbebid  Bbai. 
Estate^ — ^It  was  the  duty  of  the  court,  before  the  property  was 
mortgaged,  to  set  apart  a  probate  homestead  from  the  nneneom- 
bered  real  estate,  regardless  of  the  creditors  of  the  estate,  wMeh 
could  not  afterward  be  mortgaged.  A  mortgage  mistakenly  author- 
ized thereon  should  be  paid  out  of  moneys  realised  from  the  sale 
of  other  property  belonging  to  the  solvent  estate.     (Id.) 

22.  Chabob  Unsustained  by  Evidence — Opinion  ov  Judge. — ^Whsrs  a 
charge  against  the  administrators  for  rent  received  wi 
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hj  evidence  appearing  in  the  record,  it  mnst  be  deemed  enroneouB. 
The  opinion  of  the  judge  giving  his  reasons  for  the  charge,  tending 
to  justify  it,  is  not  evidence,  and  is  no  part  of  the  record.     (Id.) 

St.  Account  not  Evidenci — Nbqlxot  of  Appellant — Pmsumptiok. — 
The  account  of  the  administrator  is  not  evidence  as  to  contested 
items;  and  where  the  appellant  has  not  pointed  oat  the  evidence 
as  to  items  charged  or  items  disallowed  as  credits,  it  mnst  be  pre- 
sumed that  the  evidence  sustains  the  items  charged,  and  does  not 
■ostain  the  items  disallowed.     (Id.) 

H.    OOLLATEEAL  INHZBTTANCB  TAZ  LAW — OOliMISSIONS  OP  TlBASUBlB— 

MoDmoATioN  OP  Statute — Oountt  Qcvkbnmint  Acts. — Section  20 
•f  the  Collateral  Inheritance  Tax  Law,  giving  to  the  treasurer  of 
each  county  a  commission  on  all  sums  collected  thereunder  in  addi- 
tion to  his  salary,  though  not  wholly  repealed,  has  been  so  far  modi- 
fied by  the  County  Government  Acts  of  1893  and  of  1897  that  the 
eemmissions  cannot  be  received  by  the  county  treasurer  individual Iv 
to  his  own  use,  but  must  be  paid  into  the  treasury  of  the  county. 
(County  of  San  Diego  v.  Schwartz,  49.) 

3i.  Pbobate  op  Holographic  Will — Mistake  in  Yeab  op  Date. — A 
holographic  will  which  is  wholly  in  the  handwriting  of  the  deceased 
testator,  and  dated  and  signed  by  him,  should  be  admitted  to  pro- 
bate notwithstanding  an  evident  mistake  or  error  in  the  year  of 
the  date.  If  it  becomes  necessary,  the  true  time  at  which  such  will 
was  made  may  be  inquired  into;  but  a  simple  shoeing  that  the 
holographic  wiU  was  made  at  a  time  different  from  that  written 
therein  will  not  invalidate  it     (Estate  of  Fay,  82.) 

M.  Tdce  pok  Appeal  pbom  Obdsb  Bepusino  Probate. — ^An  appeal  fron> 
aa  order  refusing  probate  of  the  holographic  wiU  is  properly  taken 
within  sixty  days  from  the  entry  of  the  order.  The  section  of  the 
code  in  regard  to  the  rendition  of  judgments  does  not  apply.     (Id.) 

27.  Aggbieved  Pabtiss  —  Benepiciabiss  under  Trust  —  Yaliditt  — 
Beview  upon  Appeal. — The  beneficiaries  under  a  trust  created  by 
the  holographic  will  are  aggrieved  parties,  entitled  to  appeal  from 
the  order  refusing  probate  thereof;  and  the  validity  of  the  trust 
elause  as  to  the  appellants  wiU  not  be  determined  upon  such  appeal. 
(Id.) 

88.  Probate  Homestead  —  Motion  to  Modipt  and  Yacate  Obdebt— 
JUBISDICTION* — The  superior  court  has  jurisdiction  to  hear  and 
determine  upon  its  merits  a  motion  made  within  six  months  after 
an  order  setting  apart  a  homestead  out  of  the  estate  of  a  deceased 
person  to  modify  and  in  part  to  vacate  the  order;  and  an  objection 
that  the  facts  stated  as  grounds  of  the  motion  did  not  justify 
a  modification  or  vacation  of  the  order  furnishes  no  reason  for 
refusing  to  hear  and  consider  the  motion.  (Cahill  v.  The  Superior 
Court  of  the  City  and  County  of  San  Francisco,  42.) 

ft.  Eppeot  op  Obdeb  Denying  Motion  pob  Want  op  Power — Dismis- 
sal—Bepusal  TO  Act. — ^An  order  denying  the  motioo  solely  on  the 
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groimd  stated,  that  the  original  order  Betting  apart  the  homettead 
had  become  final,  and  that  the  court  was  withont  power  to  modlfj 
or  vacate  the  former  order,  or  to  entertain  a  motion  to  tiiat  effeet, 
is  in  substance  no  more  thaa  a  dismiBsal  of  the  motion  for  lack  of 
Jurisdiction  and  a  refusal  to  act  upon  the  motion.     (Id.) 

M.  Determination  not  Gonclusivx— Dorr  ov  Ooubt— ICandaicvbw— 
The  determination  bj  the  court  that  it  did  not  have  jurisdietiott 
to  modify  or  vacate  the  order  setting  apart  the  homestead  is  not 
conclusive  where  there  is  no  question  of  fact  or  of  the  suiBeieBej 
of  facts  involved  in  its  ruling.  The  law  especiallj  enjoins  spon 
the  superior  court  the  dutj  of  hearing  and  determining  all  matters 
which  are  within  the  jurisdiction  and  which  come  properlj  before 
it;  and  the  writ  of  mandate  maj  issue  to  compel  the  eout  to  hear 
and  determine  the  motion  upon  its  merits.     (Id.) 

ZL  Lack  of  Remedy  by  Afpkal.— An  appeal  from  the  original  Mrte 
setting  apart  the  homestead  would  have  been  useless,  as  it  was  made 
without  notice  or  contest,  and  there  could  be  no  bill  of  ezeeptions 
showing  the  facts  upon  which  it  was  based;  and  the  order  refnang 
to  vacate  or  modif  j  the  order  setting  apart  the  homestead  is  set 
appealable.     (Id.) 

32.  Remedy  by  Mandamus— Laohbs — Excuse  pob  Delay— DtscunoN 
or  CouBT. — The  defense  of  laches  to  the  remedy  by  mandamm$  dif- 
fers from  that  of  the  statute  of  limitations,  which  bars  the 
from  mere  lapse  of  time;  and  where  the  defense  of  laches 
is  relied  upon  the  petitioner  for  the  writ  maj  present  cireomstaneee 
excusing  or  justifying  the  delay,  and  showing  the  absence  of  prajn- 
dice  therefrom;  and  if  the  court  in  its  sound  discretion  deems  the 
showing  sufficient,  the  remedy  will  not  be  barred  by  laches.     (Id*) 

See   Evidence;    Execution,  1-3;  Homestead;    N^gotiabls  Iiatru- 
ments,  5-»;  Quieting  Title,  2,  S;  WiUs. 

ESTOPPEL. 
1.  AcnoN  TO  Quiet  Thus— Undeuvxbsd  Dexi>— Wionoful  Fnsiwu 

SION — ^BONA  FiDB  PUBCHASEB — IMPBOVEMBNTS — ^EQUITABLB  ESTOP- 
PEL.— ^A  wife  who  executed  and  acknowledged  a  deed  of  her  separate 
property  to  her  husband,  and  retained  the  same  without  deUvecy,  is 
equitably  estopped  to  deny  the  delivery  and  to  claim  the  premises 
in  an  action  to  quiet  title  against  a  honm  fide  purehaser  deriving 
title  through  her  husband,  who  wrongfully  obtained  poeeossifla  of 
the  deed  and  sold  the  properly,  where  it  appears  that,  instead  of 
promptly  repudiating  the  act  of  the  husband,  she,  with  full  kaoiri- 
edge  of  the  facts,  allowed  such  purchaser  to  make  permnnsal  im- 
provements upon  the  property,  without  notice  to  her  claim  thereto 
prior  to  the  commencement  of  the  action,  which  was  brought  aearly 
three  years  after  aequizing  sueh  knowledge.  (BaiUarge  t.  Qaik, 
589.) 
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S.  PuNGiPLBs  OF  Eqxtitablb  Estoppil.—- Althougli  iha  title  was  »ot 
operative  in  the  hneband  for  want  of  delivery  of  the  deed  to  him 
hy  the  wife,  the  equitable  estoppel  of  the  wife  to  deny  the  delirezy 
M  against  the  bona  fide  grantee  of  the  husband  rests  upon  the  max- 
ims that  * '  He  who  can  and  does  not  forbid  that  whieh  is  done  in  his 
behalf  is  deemed  to  have  bidden  it,"  and  that  "Where  one  of  two 
innocent  persons  must  suffer,  he  through  whose  agen^  the  loss  oe- 
eurred  must  sustain  it,"  and  upon  the  rule  that  "It  is  nneonseion- 
able  for  a  party  to  permit  another  to  improve  the  property  obtained 
in  soeh  a  bargain  and  then  claim  the  property  and  improToments, 
even  were  he  to  pay  the  eosts  of  the  improvements."     (Id.) 

EVIDENCE. 

QOALmCATION    Ol*    WiTNXSS— AOTIOK    *T    LiSSU    UPON    CONTBAOT    OF 
DXGEASXD  LlSSOa— ASSIGNMINT  BEFOBB  CONTRAOT. — ^A.  witUSSS  who 

had  assigned  all  his  interest  in  a  lease  and  in  business  upon  the 
leased  premises  before  a  fire  injuring  the  leased  property  and 
destroying  a  kiln  thereupon  is  not  the  assignor  of  a  cause  of  action 
for  breach  of  a  contract  of  the  lessor,  made  after  the  fire,  to  repair 
the  leased  premises  and  rebuild  the  kiln,  and  is  not  disqualified  to 
testify  to  events  occurring  before  the  death  of  the  lessor,  under 
section  1880  of  the  Code  of  Civil  Procedure.  (Fr^  t.  Yignier, 
851.) 

See  AsaauH  and  Battery,  2,  8;  Bona  Fide  Purchaser,  1,  8,  6; 
Boundary,  1-7;  Contract,  4,  8-8,  12;  Corporations,  8-10;  (Mm- 
inal  Law,  9-13,  17,  19-23,  25,  28-80,  32,  36,  49-52,  56,  58-64, 
68,  71,  76;  Election,  1,  16;  Husband  and  Wife,  7-18;  Landlord 
and  Tenant,  5;  Mortgage,  1,  8,  6,  9,  16;  New  Trial,  8,  8. 

EXECUTION. 

L  EzxMPnoir  of  Lifb-Insubanok  Monxt  Dm  BsinEFioiABT.r— The 
exemption  from  execution  under  subdivision  18  of  seetiom  690 
of  the  Code  of  Civil  Procedure,  of  "all  moneys,  benefits,  privi- 
leges, or  immunities  aoeruing  or  in  any  manner  growing  out  of 
any  life  insurance,  if  the  annual  premiums  paid  do  not  exceed  five 
hundred  dollars,"  extends  not  only  against  the  debts  of  the  person 
whose  life  was  insured,  and  who  paid  the  premiums,  but  also  to  the 
debts  of  the  beneficiary  to  whom  it  is  payable  after  the  death  of  the 
insured.     (Holmes  v.  Marshall,  777.) 

8.    XaTAlS  or  DK0XA8XD  PlBSON— SiTTINO   ApASV  POUOT  90  WiDOW 

IM  ExucPT. — The  proceeds  of  a  poli^  payable  to  the  administrators 
of  a  deceased  husband  may  be  set  apart  to  the  widow  as  being  prop- 
erty exempt  from  execution,  and  such  proceeds,  when  so  set  apart, 
Itre  exempt  from  her  debts.     (Id.) 
8.    AnACHMKNT  OF  EXIMPT  P0UCII8— DKPOSIIf  UT  BAMX— POWZB  OF 

CouBT  TO  Dissolve  Attachment. — The  deposit  in  bank  of  the  pro- 
ceeds of  life-insurance  policies  payable  to  the  widow  as  beneficiary, 
and  of  the  policy  set  apart  to  her  as  exempt  from  execution,  does 
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B*t  remove  the  exemption;  and  tiie  eovrt  has  tiie  pow«r  to  dUmnfwr 
tiM  l0¥j  of  %  writ  of  attaekment  vpom  mieh  depeaiti,  as  beiBp 
aiampt  from  ezeention,  in  an  attaehmant  aait  apoo  a  aoia  aigiied 
Jointlj  bj  tha  husband  and  wifa.    (Id.) 

4.  IsauANcs  UPON  JuDauifv  jjFgm  Fkvi  Taau— Ez  Paboi  Mo- 
tion.—Under  section  685  of  tiia  C!ode  of  GlYfl  Ploeedma,  ss 
amended  in  1895,  the  eonrt  maj,  npon  ex  parte  motion  of  the  judg- 
ment creditor,  authorize  the  issuance  of  execution  upon  a  judgment 
rendered  since  the  passage  of  the  amendmeaty  notwithstandiog  flie 
lapse  of  five  jeais  from  the  dato  of  the  jadgmant  (Hanier  v. 
Bassford,  529.) 

5.  BuNNQia  OF  Statoti  TTPOir  JuMMBMVw— A  judgment,  as  a  sanse 
of  action,  doea  not  becoma  final  untfl  tiia  lapse  of  six  months  from 
the  date  of  its  entry,  and  it  cannot  be  barred  bj  limitation  until 
the  period  of  fiva  jears  and  six  months  after  its  entry.     (U.) 

6.  Ck>N8TITUTI0NAL   LaW— POWB   OV   LlCISLATDHB— AMKHOB  0#   Ko- 

ncx— Due  Pbocbss  oi*  Law. — ^Tha  legislature  has  power  under  the 
constitution  to  permit  the  issuance  of  an  execution  upon  motion  of 
the  judgment  creditor  without  notiae  to  the  defendant.  Buck  notice 
is  not  necessary  to  constitute  due  process  of  law,  which  la  snf- 
iiciently  obtained  by  service  of  the  summons  in  the  original  action. 
(Id.) 

7.  JUDQMBMT  OPOM  JOIMT  NOTB— SUUTTaHIP— BSLEAfil  OV  PUKOIPAL 

DiBToa — Enowledgi  or  Obugex. — ^Where,  so  far  as  appears  aa  to 
the  obligee,  a  note  is  a  joint  obligation,  the  judgment  rendered 
thereon  most  bear  the  same  character,  and  a  release  of  one  of  them 
does  not  operate  to  extinguish  the  liability  of  the  other.  But  eon- 
ceding,  wihout  deciding,  that  after  judgment  upon  such  a  note  it 
may  be  shown  that  one  of  the  joint  makers  was  in  fact  surety  for 
another,  such  showing  cannot  avail  where  it  is  not  shown  that  the 
obligee  was  aware  of  the  relations  between  tiio  debtors.     (Id.) 

S.  Appraissment  of  Homestead— FnJKO  Yacanct  ik  Boaid  of 
Appbaisebs — ^NoncE. — ^Where  the  appraisers  appointed  to  appraise 
the  homestead,  a  portion  of  which  was  subject  to  execution,  ware 
properly  appointed  upon  due  service  of  notice^  and  the  absaaee 
of  one  of  the  qualified  appraisers  from  the  aountj  created  a  vaean^, 
the  court  had  authority  to  fill  the  vacan^  with  a  ^ualiiled  appointee 
without  further  notice.     (Id.) 

9.  Beach  and  Watbe-Lots  of  Sam  Feaitouco— Aaui  xnxiOM  Bboou- 
noN— PowBE  of  Leoislatubb— Subsequeht  Baxm  bt  OomciB- 
8I0MEB8  OF  FuNDBB  DBBT.^The  city  of  San  Francisee  held  its  beach 
and  water-lot  property  aa  a  private  proprieter,  and  such  property 
was  subject  to  execution  for  the  city's  debt,  aad  remained  sub- 
ject te  execution  therefor  until  the  debt  was  paid,  whisk  light 
the  legislature  could  not  impair.  An  action  far  a  piisr  debt  af  thi 
eity,  begun  before  the  passage  of  the  act  of  May  1,  IMl,  whieh 
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provided  for  a  eonTeyanee  of  saeh  property  to  the  eonunissioiMn 
of  the  funded  debt,  and  a  sale  of  water-lots  under  execution  npon 
the  judgment  in  such  action,  made  after  the  passage  of  that  att, 
ivifl  prevaU  over  a  subsequent  deed  of  the  same  property  by  the 
Mmmissionen  of  the  funded  debt,  executed  under  the  avthority 
giTon  by  that  act.     (Dunham  t.  Angus,  165.) 

10.  Cask  Applied  and  Affirmed. — The  ease  of  Smith  y.  Morae,  8  Cal. 
684^  applied  and  affirmed,  aa  eontrolling  authority.     (Id.) 

See  Fraud,  1,  8;  Mortgage,  4. 

BZS0UT0B8  AND  ADMINISTAATOBS.    See  Eetatea  of  Deceatod 
PersoBi. 

SZTBADITION. 

1.  SiQULAsiTT  OF  Pboceidinos— -Akvuw  ufok  Habbab  Cobpub.— Ib 
extnidition  proceedings,  where  the  indictment  in  the  state  to  which 
ike  extradition  it  sought  charges  a  public  offense  within  its  statute, 
tho  regularity  of  the  proceedings  had  before  the  extradition  is  BOt 
Ni?iewable  upon  habeas  corpus.     (In  ve  Letdier,  563.) 

8.  FMITIYB  FBOM  JUSTZGC— CONSTEUCnOH  OF  Fbdbbal  CoNsnTonoN 
— Dbcisioh  of  United  States  Svpbbmb  Coubt. — The  qoeetion  as 
to  whether  or  not  the  petitioner  is  a  fugitive  from  justice  within 
tiie  Bieaning  of  the  federal  constitution  having  been  settled  by 
the  dedslon  of  the  supreme  court  of  the  United  States,  its  decision 
om  that  question  is  absolutely  bimctiBg  npoB  this  court.     (Id.) 

FINDINGa 

1.  OoHBRUonoN  OF  l*iNDiKm. — ^Tho  couTt  should  not  Btraia  the 
language  of  a  finding  to  make  out  a  ease  of  conflict;  but  it  should 
be  xeeonoiled  if  it  can  be  reasonably  done.  No  such  error  or  defect 
is  here  shown,  in  the  answer  and  findings,  as  to  justify  a  xevezBaL 
(Heaton-Hobson  Associated  Law  Offices  v.  Arper,  282.) 

8.  OiOBBioK  IN  Findings — Appeal  fbom  Judgment — Absbnob  of  Bn- 
SBNCB— -PBBSUHPnoN. — ^Upon  appeal  from  the  judgment,  without 
any  bill  of  exceptions  showing  what  evidence  was  given,  the  pre- 
Bomption  is  in  favor  of  the  correctness  of  the  judgment,  and  it  will 
Bot  be  presumed  against  such  correctness  that  any  evidence  was 
given  upon  an  issue  as  to  which  there  was  no  finding,  and  the  jndg- 
BMBt  will  not  be  reversed  for  failure  to  find  specifically  upon  isBses 
at  to  the  right  of  poesoesioB  and  damages.     (Eva  v.  Symoas,  802.) 

8.  OcmsTBUOTioN  OF  Findings— Beoovebt  of  Beal  Pbopbbty  in  San 
IkANasco— Defbnbb  of  Statotb  of  Likitations— Aot  of  1864. — 
Ib  an  action  to  recover  real  property  in  San  Francisco,  wk&n  the 
BMWBT  pleaded  that  the  action  was  barred  by  the  provisioaa  of 
BtelioB  818  of  the  Code  of  Civil  Procedure,  and  also  pleaded  Ike 
act  of  March  5,  1864,  a  finding  that  the  action  is  not  barred  by 
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the  provisions  of  seetkm  818  is  e^TsImt  to  a  inding  mgainst  tiie 
truth  of  the  allegation  in  the  answer  under  the  aet  of  Mareh  5,  1864, 
that  neither  plaintiff  nor  his  priyiee  in  estate  have  been  in  posses 
sion  of  the  property  within  flvs  years  next  before  the  beginning 
of  the  action,  and  the  omission  speeifiealfy  to  find  am  soeh  allegation 
is  not  material.     (Baum  v.  Boper,  116.) 

4.  Omission  in  Findings — ^Decision  not  Aoaimst  Iulw^—Am  omission 
in  findings  upon  an  issue  upon  which  the  defendant  had  the  burden 
of  proof,  and  upon  which  no  eridenee  was  introdueed,  does  not  ren- 
der the  deeisien  for  the  plaintiff  against  law.  (Holmes  T.  Warren, 
457.) 

5.  SUTFICIENGT  GT  FiNDINOS— PbOBATITX  AMD  VVHUATE  FACTS— OOM- 

OLirsiONB  OF  Law. — ^Where  the  findings  are  in  part  of  probatiye 
facts  and  in  part  of  ultimate  facts,  and  findings  of  ultimate  facts 
appear  in  the  conclusions  of  law,  th^  maj  all  be  considered  in 
determining  whether  thej  are  supported  bj  sufficient  eyidenee,  and 
are  sufiKcientlj  responsive  to  the  issue  made  by  the  pleadings,  and 
support  the  judgment.     (Mason  y.  Lieyre,  517.) 

6.  Action  of  Quia  Tim>t — Osdbbs  Rbpudiatkd  as  FoftOKann — ^Fini>- 
nrs  A8  TO  Gsnuininxss— Bbvixw  upon  Afpieal.— In  an  action  of 
qma  timet  to  determine  the  liability  of  the  defendants  upon  orders 
drawn  upon  the  plaintiff  corporation  and  paid  by  it,  which  pur- 
pofted  to  be  signed  by  the  superintendent  of  the  defendants,  and 
wUeh  the  defendants  repudiated  as  forgeries,  where  the  court  found 
that  the  checks  were  genuine,  and  were  authorized  by  tiie  deftod- 
ants,  s«ch  finding  is  conclusive  where  no  motion  for  a  new  trial  was 
smde  and  the  appeal  was  taken  more  than  sixty  days  after  the  entry 
of  the  judgment.  (German  Bavings  and  Loan  Society  t.  Collins, 
192.) 

T.  UNFAiBiissa  nr  Taxins  Deposition — ^Esaoa  withodt  Imjuet.— 
Alleged  unfairness  to  appellants  in  the  taking  of  the  deposition  of 
their  defaulting  bookkeeper,  who  obtained  the  money  upon  the  order 
in  question,  consisting  of  his  refusal,  upon  the  advice  of  counsel, 
to  answer  certain  questions  upon  cross-examination,  and  alleged 
error  in  admitting  the  deposition,  cannot  be  injurious  error,  where 
the  testimony  of  the  witness  related  only  to  his  disposition  of  the 
moneys  received  by  him,  and  not  to  the  genuineness  of  the  orders, 
and  it  is  manifest  that  if  the  deposition  had  been  ezeluded,  and 
any  finding  thereon  eliminated,  the  judgment  must  be  the  same 
qpon  the  condnsive  finding  as  to  the  genuineness  and  aathsriaatloB 
9i  the  orders.  (Id.) 
See  Appeal,  8,  18,  13;  Contract,  7-16;  CeipoiatioH^  16;  l^Mt- 
ment,  S;  Findings,  1,  t;  Mechanics'  Liens^  1. 

fBAUB. 

1.  Immrgnoif— -SziouTioN  Sali — iNTtvuiwoy  bt  CtaDwoa  Com- 
fffiAiMV  va  ClAiffCBi  Fkaudulent  Duds — ^FmniNsa  Aoaimst  Intb^ 
Mtmm  Oo wtiin  n  timi  Immaterial.— In  an  aetiea  to  eajoin  the 
sheriff  from  selling  plaintiff 's  property  on  exeeutioa  against  her  hvM- 
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band,  where  the  exeention  creditor,  without  answering  the  eomplaint) 
filed  a  complaint  in  intervention  to  cancel  two  deeds  from  the  hus 
band  to  the  plaintiff  as  having  been  made  without  consideration!  ia 
contemplation  of  insolvency,  to  defraud  creditors,  and  the  court 
found  for  the  plaintiff  and  against  the  intervener,  that  there  was 
no  fraudulent  intent,  and  that  the  transfers  were  made  to  indem* 
mtj  plaintiff  as  surety  for  the  husband,  and  that  he  was  not  then  in- 
solvent, and  did  not  contemplate  insolvent,  the  findings  show  the 
▼aliditj  of  the  deeds,  and,  as  there  was  in  fact  no  fraudulent  in- 
tent, it  is  immaterial  whether  there  was  or  was  not  a  sufficient  con- 
sideration  for  them.  (White  v.  Besse,  22S.) 
t.  F1KDING8 — ^DxsD  Intended  as  Secubitt — ^Ezeoution  flUu  Bubjbot 

TO    MOBTOAOE — COMPLAINT    OF    INTEBVENXB    lilMITBD    TO    CAUSE    OT 

Action  Alleged. — ^Under  the  complaint  of  tho  intervener,  which 
was  not  addressed  to  the  complaint  of  the  plaintiff,  and  did  not  par- 
port  to  answer  the  same,  the  intervener,  who  alone  appeals,  canaot 
avail  himself  of  anj  denial  of  the  complaint  bj  tiie  defendant,  who 
does  not  appeal,  and  his  averment  that  plaintiff  never  was  the  owner 
cannot  be  deemed  a  denial  of  plaintiff's  ayennent  that  she  is  the 
owner.  The  plaintiff  must  rest  solely  on  the  cause  of  action  to 
set  aside  the  deeds  as  fraudulent,  and  cannot  change  it  so  as 
to  seek  an  execution  sale  subject  to  a  mortgage,  by  reason  of  lUid- 
ings  that  the  deeds  were  intended  as  securiif .  S«eh  findings  %s 
to  the  intervener  must  be  dcMned  to  apply  solely  to  the  eooeideration 
for  the  deeds.  (Id.) 
t.  Action  to  Set  Aside  Deed— Fbaud  and  Undue  iNrLUBNOS— Oonvi- 
dential  Relations — Appeal — Support  or  Findinos — ^Peesumption. 
-—In  an  action  to  set  aside  a  conveyance  for  alleged  fraud  and  undue 
influence  exercised  by  the  defendant  over  tiie  plaintiff,  in  violation 
ef  a  confidential  relation  between  them,  where  the  judgmeiit  is  for 
the  plaintiff,  it  must  be  presumed  upon  appeal,  in  support  of  the 
findings  of  the  court,  that  the  court  gave  fal  credit  to  the  testi- 
mony ef  the  plaintiff,  and  refused  to  believe  tiie  evidence  adduced 
by  the  defendant  in  conflict  therewith.     (Gatje  v.  Aimstrong,  370.) 

4.    INADEQUACT  OP  CONSIDEEA^SON — ^TAKINe  AdVANTAOT  «P  liMOEANOE 

AND  CoNPiDENOE.— Where  the  defendant  took  advantage  of  the 
highest  trust  and  confidence  lepoeed  in  him  bj  the  plaintiff,  and  of 
the  ignorance  of  the  plaintiff,  to  obtain  a  deed  from  her  to  him 
for  a  grossly  inadequate  eonsideratien,  a  eowt  ef  eqvMgr  ii  war- 
fmnted  In  finding  that  the  deed  was  eMained  Ij  itwad,  and  that 
the  wne  should  be  canceled.  (Id.) 
i.  E9UITT— Adjustment  op  Accounts.— The  defendant  havhig  ob- 
tained the  eonv^yanee  by  fraud,  equity  hivcets  hfan  with  the 
eharaeter  ef  a  trustee  for  plaintiff,  and  a  eenrt  of  eqoi^  wiH  do 
eemplete  justice  between  the  parties,  and  to  this  end  wffl  adjust 
the  accounts  between  them  in  relation  to  the  land,  and  wiU  offset 
the  claim  of  one  against  the  other,  and  will  not  require  the  plaintiff 
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to  restore  to  defendant  monej  received,  where  it  is  thowa  ttat  tte 
latter  has  already  realized  out  of  tke  trust  estate  more 
amount  paid  bj  him  to  the  plaintiif  in  the  original 
(Id.) 

6.  Unnecssbabt  Tkmdxb  wt  Plaimtivv— Bklov  unob  QKXtmuL 
Pbayeb.— The  faet  that  the  plaintiif  at  one  time  tendered  to  de- 
fendant what  he  was  not  entitled  to  receive  is  immaterial;  and  nader 
the  prajer  for  general  relief  the  court  ean  give  suoh  relief  as 
plaintiff  was  entitled  to.     (Id.) 

7.  Fraud  ttpon  Divoboxd  Husband — ^Estoppil  ov  DmENDAMT. — The 

defendant  will  not  be  permitted  to  validate  his  own  fraudulent  act 
hy  showing  that  the  plaintiff,  whom  he  has  defrauded,  intended  taf 
the  conv^ance  to  defraud  her  divoreed  husband.    (Id.) 

See  Qood-Will,  9. 
GAS  COMPANIES.    See  Municipal  Corporations,  l-H 
GIFT.    See  Sjeetmentf  %;  Husband  and  Wife^  M,  H 
GOOD-WnJi. 

1.  iNJONOnON— IMTEBFEBINOI  WITH  GOOD-WiLL  OP  BUSIMXSS— FbAUD- 

ULENT  Bepbesbntations  AS  TO  IDENTITY. — ^An  action  maj  be  sus- 
tained to  enjoin  the  defendants  from  attempting  bj  fraudulent 
representation  to  the  effect  that  plaintiff's  business  is  defendants' 
business  to  appropriate  the  benefit  of  the  good- will  of  plaintiff's 
established  business.     (Dodge  Stationery  Company  y.  Bodge,  380.) 

2.  Use  op  Dependant's  Surname — Intenviok — Consistekct  op  Fdid- 

INOS. — ^Where  the  plaintiff's  established  business  had  used  the  sur- 
name ef  an  individual  defendant,  as  a  part  of  the  good-will  of  the 
plaintiff's  business  while  he  was  connected  with  it,  a  finding  as  to 
his  intention  to  show  his  connection  with  the  defendant  corporation 
is  not  inconsistent  with  a  finding  that  he  and  his  fellow-oorporators 
caused  his  name  to  be  adopted  therein  with  the  intent  and  for  the 
purpose  of  defrauding  tho  plaintiff  and  appropriatiag  to  their 
own  benefit  the  good-will  of  plainaff's  business.  (Id.) 
S.  Support  op  Findings. — ^Upon  a  review  of  the  evidenee  in 
tion,  held,  that  the  findings  thereia  for  the  plaintiff  are 
bj  sufficient  testimony.     (Id.) 

4.  Ownership  op  Good-will  op  Corporate  Buannas — ^Ybndibij  In- 
terest—Rights  op  Stookholdees. — The  good-will  of  the  buness 
of  the  plaintiff  corporation  is  the  property  of  tlM  «eiporatioa  i 
and  can  be  transferred  only  by  it.  The  defendant,  whose 
was  used  as  an  essential  part  of  such  good-will,  and  wIm  was  a 
stockholder  in  the  plaintiff  corporation,  had  no  vendible  iaterset  in 
its  good-will,  and  could  not  upon  ceasing  to  be  a  rtoekholder  tEaasfer 
soflh  good- will  or  any  part  thereof.     (Id.) 

5.  Bight  to  Use  One's  Own  Name— BESTBiOTioii,r-Though  the  stock- 
holder whose  name  was  used  by  the  plaintiff  eorporatioa,  by  his 


Digitized  by  VjOOQIC 


GooD-WiLU  848 

GOOD-WILL   (Continned). 

Qonsent,  has  the  right  after  he  eeasee  to  be  a  stoekholder  therein 
to  use  his  own  name  in  the  same  line  of  business,  if  he  does  so 
legitimately,  and  eannot  be  restiained  therefrom  bj  eontraet;  and 
though  the  corporation  has  no  proprietary  interest  in  his  name^ 
jet  it  is  entitled  to  tbe  good-will  of  its  business,  and  he  eannot 
be  permitted  to  injure  it  bj  palming  oit  its  business  as  bis  owa. 
(Id.) 

•.  Bights  of  Tradikc  Cobpobation  —  Ezpbotation  Of  Oontanubi» 
Patronaob— Protection  in  Equity. — ^A  trading  eorporation  maj, 
equally  with  a  private  person,  have  a  well-founded  expectation  of 
continued  public  patronage,  which  constitutes  the  good*will  of  its 
business  under  section  992  of  the  Civil  Code,  and  may  be  proteeted 
by  a  court  of  equity  against  acts  of  the  character  complained  of. 
(Id.) 

7.  Bight  to  Uss  of  Namb  dt  JToeionc  Nkw  CoBPoaAnoN— Iim- 

FIBXNGB   WITH   PrIOK   COKPOBATION   WITH   SiMILAB   NaMI.— Though 

an  individual  has  the  right  to  do  business  in  his  own  name,  if  he 
does  so  legitimately,  yet  he  cannot  confer  upon  a  new  corporation 
the  right  to  use  his  name  for  the  purpose  of  enabling  it  to  engage 
in  a  business  which  had  been  conducted  by  a  prior  corporation 
ander  a  similar  name,  which  he  had  caused  the  prior  corporation 
to  use,  where  the  similarity  of  names  would  create  confusion,  and 
enable  the  new  corporation  to  obtain  the  business  of  the  prior 
corporation.     (Id.) 

t.  Injunction  vo  Bbstbain  Siiculation. — ^In  such  case  injunction  win 
He  in  favor  of  the  prior  corporation  against  the  new  corporation, 
and  the  defendant  whose  name  is  used  by  it  to  restrain  the  simula- 
tion so  far  as  may  be  necessazy  to  protect  the  rights  of  the  prior 
corporation.  The  courts  interfere  in  such  cases  solely  for  the 
purpose  of  preventing  fraud,  actual  or  constructive.     (Id.) 

9.  AoruAL  Fbaudulknt  Intent  not  £ssENTiAL.^It  is  immaterial 
whether  the  surname  used  by  the  plaintiff  in  its  business  was  used 
by  the  defendant  corporation  on  its  signs  with  actual  fraudulent 
intent.  If  the  natural  and  necessary  consequence  of  defendant's 
conduct  was  such  as  to  cause  deception,  said  defendant,  knowing  the 
facts,  must  be  held  to  the  same  responsibility,  even  if  it  acted  under 
the  honest  impression  that  no  right  of  the  plaintiff  was  invaded. 
(Id.) 
10.  UsB  OF  Bbfbndant'b  Nams  bt  Plaintiff  not  a  Misbbebisbnta- 
TION. — ^The  use  by  the  plaintiff  of  the  corporate  name  conferred 
upon  it  by  the  act  of  the  individual  defendant  is  not  a  misrepresen- 
tation of  the  fact  that  any  person  of  that  name  is  eonneeted  with 
It  after  he  ceased  his  connection  therewith.  The  name,  by  his  acts^ 
had  become  so  bound  up  in  the  plaintiff's  business  as  to  indicate  the 
business  itself  carried  on  by  it;  and  it  indicated  nothing  more  after 
hk  letiremenL    (Id.) 
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11.  Extent  or  Injunotion.— Though  In  other  leepeets  Uie  inJunetioB 
granted  was  warranted  bj  the  ease  presented,  it  should  not  go  to  tke 
extent  of  enjoining  the  defendant  eorporation  from  using  its  eor* 
porate  name  in  some  other  line  of  businessy  nor  should  it  enjoin  tiie 
individual  defendant  in  the  matter  of  using  his  own  name  in  carrj- 
ing  on  the  atationeiy  business,  to  any  greater  extent  than  ii  neees- 
saij  to  protect  against  fraud.     (Id.) 

GBANTOB  AND  GBANTEE.    Bee  Deed. 

HABEAS  GOBPUa    Bee  Contempt,  1;  Extradition,  1. 

HOMESTEAD. 

1.  Estates  or  Deceased  Peesoks — Pbobatb  Hoice8Teai>— Biohts  m 
Wife. — The  right  of  the  surviving  wife  to  a  probate  homestead  is  an 
independent  right  whieh  she  has  in  addition  to  anj  other  right  or 
property  which  she  may  have,  whether  acquired  under  h«r  husband's 
will  or  otherwise.     (Estate  of  Firth,  236.) 

t.  Devise  or  Besidenge  to  Witb — Homestead  upon  Pbopebtt  Otbmmt 
WISE  Devised — Jurisdictiok  of  Court. — ^The  devise  to  the  wif^  of 
the  house  and  lot  in  which  the  deceased  husband  lived  with  her  for 
several  years  prior  to  his  death,  does  not  affect  the  jurisdiction  of 
the  court  to  set  apart  a  homestead  to  her  for  life  out  of  other  sep- 
arate property  of  the  husband,  though  devised  to  other  penona. 
The  right  to  devise  is  subject  to  the  power  of  the  court  to  set  apart 
a  homestead.     (Id.) 

t.  Qualification  of  Wife  as  Exeoutob— Hoiobstead  not  Waitsb, — 
The  wife  did  not  waive  her  right  to  a  probate  homestead  by  quali- 
fying as  executrix  under  the  will.     (Id.) 

4.  Impbopeb  Past  or  Ordek— Determination  of  Title. — It  was  ini- 
proper  to  include  in  the  order  stting  apart  the  homestead  a  deter- 
mination of  where  the  title  of  the  property  shall  vest  upon  the  ter- 
mination of  the  homestead.  The  adjudication  should  be  limited  tg 
the  question  whether  the  wife  should  have  the  homestead.  (Id.) 
See  Estates  of  Deceased  Persons,  20,  21,  28;  Execution,  t. 

HUSBAND  AND  WIPB. 

1.  Action  by  Ezboutoe— Becovebt  <nf  Communitt  Peopebtt— Db 
FENSE  OF  Gift  to  Wifb— Co-Exbcuiob  as  Defendant— Sebvigb  of 
Notices. — In  an  action  by  one  of  the  executors  of  the  will  of  a  de- 
ceased husband  to  recover  community  property  from  the  exeeutriz  •£ 
the  will  of  a  deceased  wife,  who  defended  upon  the  ground  of  a  gift 
from  the  husband  to  the  wife,  a  eo-ezeeutor  of  the  will  of  the  hi»- 
band  made  defendant  because  he  refused  to  join  as  eo-plaintiff,  and 
who  denied  the  interest  of  the  husband,  but  against  whom  no  i^ef 
was  granted,  and  who  is  not  mentioned  in  the  judgment  for  plain- 
tiff, is  not  an  adverse  party  on  whom  the  executrix  of  the 
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wife  ifM  required  to  Mrre  lier  notiee  9t  motiom  for  now  trial  or  bor 
Botiea  of  appeal     (Spragne  t.  Walton,  228.) 

1.  Deposits  in  Bank — Qm — Psxsxjmption  —  Bubdbm  of  Pboot — 
Finding— SumoiKNOT  or  Svidxnoi.— Whether  depoeits  In  bank  of 
eommunity  property  in  the  name  of  the  husband  were  a  gift  to  tke 
wife  depends  upon  his  aetual  intention,  where  he  did  eveiyhing 
neoessaij  to  eomplete  a  gift  thereof  if  he  intended  one;  bat  though 
the  evidenee  seems  ynry  strong  and  persuasiTS  that  a  gift  was 
intended,  yet,  tlie  burden  of  proof  being  upon  the  defendant  to 
show  a  gift  from  the  husband  to  the  wife,  a  flnding  to  the  eon- 
traiy,  resting  upon  the  legal  presvmption  in  fkror  of  the  husband, 
eannot  be  set  aside  on  the  sole  ground  that  the  finding  of  no  gift 
Is  whoUy  unsupported.     (Id«) 

t.  Ebeob  in  Exclusion  or  Bvidenci— Dbclabations  op  Husbanb  Ao- 
OOMPANTINQ  Wbittxn  Authostft  10  WiTK. — ^Whoro  the  husband, 
while  siek  and  eonfined  to  his  bed,  after  having  bequeathed  every- 
thing to  his  wife,  gave  to  her  written  authority  to  withdraw  all 
bank  deposits  standing  to  his  eredit,  with  the  words  appended  to 
sueh  written  order,  ''and  to  have  the  right  of  survivorship,"  it  was 
error  to  exclude  evidence  of  the  oial  declarations  of  the  husband, 
at  and  about  the  time  he  signed  the  written  orders  upon  which 
his  wife  withdrew  the  deposits,  declaratory  of  his  intention  to  make 
her  a  gift  of  the  money.  Bueh  declarations  do  not  vary  the  writ- 
ten contract;  and  the  question  is  not  governed  by  subdivision  4  of 
section  1870  of  the  Code  of  Civil  Proeedue,  but  by  sobdivisioB  2 
of  that  section.     (Id.) 

4.  Form  or  Obdxbs  —  ''Biohv  or  Subvivobship''— Indication  or 
Tbubt. — The  words  ''and  to  have  the  right  of  survivorship"  in  the 
orders  indicate  an  intention  of  the  husband  to  create  a  trust  in  favor 
of  the  wife;  and  if  such  was  the  intention,  even  if  it  was  not  in- 
tended that  she  should  withdraw  the  money  until  after  his  death, 
the  bank  would  be  a  trustee  for  her  benefit  as  survivor.  The  fact 
that  the  wife  withdrew  the  money  before  her  husband's  death  would 
not  defeat  the  intention  to  create  a  trust  in  her  favor.    (Id.) 

f.  Bight  or  Action  —  Pbxsumftion  or  Claim  —  InsNTinoATioN  or 
DiPosiTS. — ^If  it  shall  be  found  that  the  deposits  did  not  pass  to 
the  wife  either  as  donee  or  beneficiary  of  a  trust,  they  may  be 
recovered  by  the  husband's  executor,  so  far  as  identifiable,  without 
presentation  of  a  claim  against  the  estate  of  the  deceased  widow. 
Upon  such  supposition,  the  deposits  sued  for  are  not  a  part  of  the 
latter  estate,  and  the  action  will  lie  if  the  thing  demanded  eaa 
be  identified  in  specie  as  the  property  of  the  husband.     (Id.) 

«.  Statdtb  or  LiiciTATioNS — Tbust— Widow  as  EzBoumz.— Upon 
the  same  supposition,  the  wife  held  the  mon^  in  tnst  for  tke 
husband  at  his  death,  and  the  statute  of  limitations  did  not  com- 
mence to  run  in  favor  of  the  widow  while  she  remained  ezeeotriz 
sfthe  will  of  the  deceased  husband,  regardless  of  her  fsilie  to 
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kielude  the  deposits  in  tlie  inyentoij  of  Ub  estate;  and  tlie  aetion 
le  recover  the  mon^  from  the  ezeeatriz  of  tho  deeeased  widow  te 
Bot  barred  by  the  statute  where  she  was  appointed  as  sneh  Ism  thaa 
two  years  before  the  aetion  was  eommeneed.    (Id.) 

7.  AonON  AOAINST  SxiOUTOa— 8BVXCU  OP  MAMIKP  WoXAM  A8  Nubsb 

— ^NONSXnT  —  EVISKNCI  —  AQBXKMXIIT    lOft    QSPARATM    PBOPBaTT — 

Pkbjudicul  Ebbob. — In  an  aetion  hj  a  married  woman  against  an 
•zeeutor  upon  a  eontraet  for  sendees  rendered  bj  her  to  the  deeeased 
testator  in  his  lifetime  as  nnrse  and  attendant,  where  a  nonsnit 
was  granted  for  the  main  reason  that  there  was  no  erideneo  of  any 
agreement  between  her  and  her  husband  to  the  effeet  that  her  per- 
sonal earnings  should  be  her  separate  proper^i  it  was  prejudicial 
error  to  refuse  to  permit  eridenee  by  the  husband  tending  to  estab- 
lish such  agreement    (Kaltsehmidt  t.  Weber^  596.) 

8.  INOOICPBTENT  EviDBHOB  OP  Flainthf.— The  testimony  of  the  plain- 

tiif  eoneeming  the  eourse  of  eonduet  of  herself  and  husband  with 
respeet  to  her  earnings,  relating  to  matten  of  faet  whieh  must 
have  taken  place  in  the  lifetime  of  the  deeeased  employer,  was 
properly  exeluded  as  inadmissible  under  subdiTisioB  S  af  seetion 
1880  of  the  Code  of  ClYil  Prooeduie.    (Id.) 

9.  Qm  OF  Couujjvm  Pbopbbtt— Sbpabais  PBOPnrr— Oonstbuo- 

noN  OF  Ck>DB. — The  husband  may  make  a  gift  of  eommunify  P^op- 
•rty  to  the  wife,  the  effect  of  whieh  Is  to  transmute  it  into  her 
separate  estate.  Section  172  of  the  Ciyil  Code,  forbidding  the 
husband  to  make  a  gift  of  community  property  without  the  consent 
of  the  wife  in  writing,  is  for  her  benefit,  and  has  no  appKeation 
to  a  gift  by  the  husband  directly  to  the  wife.    (Id.) 

19.  Agbeement  as  to  Pbbsonal  Eabnikob— Chamob  of  Status.— The 
husband  may,  under  sections  158  and  159  of  the  Civil  Code,  agree 
with  the  wife  that  her  personal  earnings,  both  past  and  future,  shall 
be  her  separate  property,  the  effect  of  which  agreement  is  to  convert 
them  from  the  itatut  of  community  property  to  that  of  the  wife's 
separate  property.     (Id.) 

11,  Proof  of  Agbeshbmt— Mamaobment  amd  Comtbol  of  WkFB'a  Babn- 
INOS— Evidbncb  IicPBOPBRLT  ExoLUDiD.— Where  the  husband  testi- 
fied that  he  had  had  an  understanding  with  his  wife  ever  since  their 
marriage  as  to  the  control  and  management  of  her  earnings  it  was 
prejudicial  error  to  refuse  to  allow  him  to  testify  as  to  who  had 
had  the  management  and  control  of  his  wife's  earnings  fdr  a  speei- 
fied  period,  and  not  to  allow  him  to  testify  as  to  the  effeet  ef  the 
agreement  or  understanding  between  them.  The  eonduet  and  aetions 
of  the  husband  with  respeet  to  such  earnings,  indicating  that  he  did 
Bot  regard  them  as  community  property,  or  that  he  had  relinquished 
to  her  the  right  to  control  and  dispose  of  hw  receipts  from  that 
source,  were  competent  and  admissible  evidence  te  prove  the  i 
»ent     (M.) 
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la.  Unnsoissast  Amendment  to  Complaint— ADiossiBiLnnr  of  Paoof . 
— It  was  not  necessary  to  amend  the  eomplaint  bo  as  to  allege  an 
agreement  of  the  husband  and  wife  that  her  earnings  should  be  her 
separate  property  in  order  to  render  proof  thereof  admissible. 
8ueh  proof  was  admissible  under  the  averment  of  the  original  eom- 
plaint that  the  deceased  was  indebted  to  her  f  or  tke  services  in 
question.     (Id.) 

IS.  AonoN  BY  Husband  and  Wifb — Injury  to  BuiLDiNa — Joint  Own- 
XBSHip— EviDENCB — MOTION  FOB  NoNSUiT. — In  BB  Bctlon  bj  B  hus- 
band and  wife  to  recover  damages  for  an  injury  to  their  building, 
where  issue  was  joined  upon  an  allegation  that  they  were  the  owners 
and  possessed  of  the  building  and  lot  upon  which  it  stood,  and  there 
was  no  evidence  as  to  the  record  title  of  the  property,  testimony 
that  the  house  was  built  by  them,  and  that  they  had  occupied  it  for 
about  ten  years,  was  sufficient  evidence  of  joint  ownership  to  justify 
the  court  in  overruling  a  motion  for  nonsuit  for  failure  to  prove 
it.     (Harlow  v.  Standard  Improvement  Company,  477.) 

14.  Tbnanoy  in  Common.— Under  section  884  of  the  Code  of  Oivil 
Procedure,  the  plaintiffs  as  cotenants,  or  tenants  in  eommon^  are 
entitled  to  maintain  the  action.     (Id.) 

15  Natubx  of  Title— CoNSTBuonoN  of  Codx— Abbbnoi  of  Pbbbump- 
TiON. — ^Under  section  161  of  the  Civil  Code,  the  husband  and  wife 
may  hold  property  as  joint  tenants,  tenants  in  common,  or  as  com- 
munity property;  and  in  the  absence  of  any  evidence  as  to  the 
source  of  the  moneys  with  which  the  house  was  built,  or  of  the 
manner  in  which  the  property  was  acquired,  there  is  no  presumption 
that  it  was  community  property  or  the  separate  property  of  either 
Q>ouBe,  rather  than  that  it  was  held  by  them  in  joint  teBaaiy,  or 
tenancy  in  common.     (Id.) 

See  Divorce;  Homestead;  Parent  and  Child. 

INJUNCTION. 

1.  AonoN  FOB  Injunction— Thbbatbnkd  Oubta— Thbbatbnbd  Tbbb- 
FA88  TO  Pkbsonal  Pbopkbty. — ^An  action  will  not  lie  to  restrain  a 
mere  threatened  ouster  of  the  plaintiff  from  rooms  alleged  to  be  in 
his  possession  where  there  is  nothing  to  riiow  that  the  threatened 
injury  would  be  irreparable.  Nor  will  an  injunction  lie  to  restrain 
threatened  injury  to  plaintiff's  furniture  and  the  threatened  re- 
moval therefrom  from  the  premises.     (Erede  v.  Phelpsy  514.) 

t.  I^ndinob  and  Judombnt  XJnsufpobtbb  bt  Plbadui«8.— The  plain- 
tiff must  recover,  if  at  all,  upon  the  eause  of  aetion  allied,  and 
net  upon  some  other  which  may  be  developed  Ib  the  proofs.  Where 
Ibe  eomplaint  alleged  that  plaintiff  was  in  the  quiet  and  peaceable 
poeseesion  of  the  premises,  and  there  was  no  eross-denuutd  or  claim 
ior  rent,  findings,  showing  an  ouster  from  the  premises  and  a  judg- 
ment that  he  be  restored  to  possessioB,  and  siioiild  pay  defendant 
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a  eartain  rent  for  the  premJeei,  are  wholly  nnaopported  kj  the 
pleadings  and  outside  of  the  ieeaes.     (Id.) 

See  Fraud;  Good-Will;  Nuisance;  Pleading,  S» 

INSANITY.    See  Criminal  Law,  It,  51,  (O. 

INSOLVENCY.    See  Banks. 

INSTBUCTIONS.    See  Assault  and  Batteiy,  4;  Criminal  Law,  IS,  18» 
20,  37-40,  53,  55-57,  65-72. 

INSintANCE. 

X  InSUBANGE — ACCIDSNT  PoUCfT^CONDITlOM  FQB  BbTUBM  Of  PBBlOini 

— ^Fatal  Injury  to  Insured  whili  Insank. — Under  a  poli^  ef 
accident  insurance,  providing  that  if  the  death  of  the  insured  shall 
result  from  an  injury  within  ninety  days  from  the  time  the  injury 
was  received,  the  company  would  pay  the  whole  amount  insured  to 
the  surviving  wife,  but  containing  a  condition  that  only  the  amount 
of  the  premium  paid  should  be  returned  if  an  "injury  was  received 
by  him  while  insane,"  the  company  is  only  liable  for  a  return  of 
premium,  where  the  assured,  while  insane  and  confined  in  the  lien- 
docino  State  Hospital,  fell  against  a  steam  radiator  and  received 
injuries  from  which  he  died  within  ninety  days.  (Blunt  t.  The 
Fidelity  and  Casualty  Company,  268.) 
t.  Conditions  in  Poucy — Assent  or  Assxtrxd. — ^The  company  may 
insert  conditions  in  the  policy  not  mentioned  in  the  application.  If 
not  satisfactory,  the  contract,  consisting  of  the  application  and  pol- 
icy, may  be  rescinded;  but  where  the  poli^  containing  new  con- 
ditions is  accepted  without  objection,  and  renewed,  the  conditions 
must  be  deemed  assented  to,  and  the  policy  cannot  afterwards  be 
avoided  by  the  assured  or  the  beneficiary.     (Id.) 

3.  Construction  or  Policy. — The  court  in  construing  an  insurance 
poli^  resolves  every  ambiguity  and  uncertainty  in  fkvor  of  the 
assured;  but  where  the  words  are  clear  and  free  from  wneertainty, 
and  the  meaning  plain,  the  contract  as  made  by  the  parties  is 
b^ond  the  power  of  the  court  to  change  l^  a  forced  construction. 
(Id.) 

4.  Yalux  or  Use  and  Occupation — ^Absence  or  Paoor. — The  plaintiff 
Insanity. — The  condition  in  the  policy  providing  that  ''in  case  of 
injuries  fatal  or  otherwise  mtentionally  inflicted  upon  himself  by 
tiM  assured,  or  inflicted  upon  himself  or  received  by  him  wkSU  in- 
•MIS,  the  measure  of  the  company's  liability  shall  be  a  sum  equal 
to  tiie  premium  paid,"  the  word  "intentionally"  expressed  in  the 
the  second  dause.  The  policy  makes  the  insane  condition,  and  not 
the  volition  of  the  assured,  the  test  of  non-liability  under  the  i 
•Uose,  except  for  the  premium  paid.     (Id.) 

See  Execution,  1-3. 
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IHTEBEST.    8m  JndgmtBt,  €. 

XNTEBYENTION.    See  Pxaud,  1, 1. 

JUDGMENT. 

L  Denial  of  Motion  io  Yaoav*— Di80Ba!no»— AfpiaIi.— Vpea  appeal 
frem  em  order  denying  a  motioa  to  Taeate  a  judgment  far  mutake^ 
ander  seetion  473  of  the  Ck>da  of  Ghril  Proeedore,  tke  lole  qaeetiea 
ia  whether  the  diaeretion  of  the  trial  eowt  nas  alnieed,  and  If  ae 
■och  abuse  plainlj  appean,  the  ordar  wfll  ba  ailir— d,  (AlleillB  t. 
Cahen,  397.) 

S.  Judgment  by  DuAULr— CoPAmfna  JoDm.T  0obd— Mjomakb  op 
Attosnst.-— ITtfZd,  that  under  Hie  faete  of  the  eaee  H  eannot  ba  eaid 
that  there  was  an  abuse  of  diaeretion  in  danjing  a  motion  bj  one 
af  two  defendants  sued  jointlj  as  eopartners  to  set  aside  a  jadg- 
ment  by  default  for  mistake  of  their  attorn^  la  not  ramembering 
that  both  defendants  were  sued,  and  in  mahiag  defkuH  aadw  the 
iastruetions  of  one  of  them,  i^o  had  as  ability  ta  pay  the  jadgmsot, 
aor  to  defend  the  action.     (Id.) 

t.  AnoBMXT  anp  Glibnt— QuEsnoM  ev  KaouaiiKm  ana  Mmvakb  or 
AnoaNST— Clunt  Bound,  NoTwrFEDBTAMDma  Habmhip.— Whsia 
questions  of  negligence  and  mistake  of  an  attoraej  arise,  tbera  must 
alwajs  eome  a  time  when,  notwithstanding  the  hardship  to  ttw 
client,  ha  must  ba  bound  hy  the  errois  or  oaussions  af  his  attoraej. 
(Id.) 

4.  AonoN  upon  Fobhon  Judomxnt— PiBAMMa— Juimionoir  av  9oa- 
BON  CouBT— Absence  of  Demubbbb. — ^In  an  aekion  apea  a  foreign 
judgment  in  English  monej,  made  and  entered  in  tiM  Quean's  Bench 
diyision  of  the  high  court  of  justice  of  the  supreme  court  of  judica- 
ture in  England,  a  complaint  averring  that  said  eoait,  "had  juris- 
diction of  the  subject-matter  of  said  action  and  af  the  parties 
thereto,''  and  that  said  judgment  "was  dulj  givea,  auide,  and  en- 
tered" in  and  bj  said  court,  is  sufficientlj  certain,  In  the  absence 
of  a  demurrer,  on  the  subject  of  jurisdiction  ia  tiM  English  eaart 
(Murphy  v.  Murphy,  482.) 

5.  Obnebal  FiNDiNes— nJuBisDicnoN  Inyolybd.— Whsia  tha  ibidiags 
are  that  all  of  the  allegations  of  the  complaint  are  tras^  th^  suf- 
ficiently show  the  jurisdiction  of  the  court  in  which  tha  JadgnMnt 
sued  on  was  rendered.     (Id.) 

f.    YaLUB    op   JUDeMBNT— BaTB   op    InTBBBBT— PBBBUMPTiOllw—Where 

the  complaint  alleged  the  nJue  of  tha  English  judgment  in  btwful 
money  of  the  United  States,  and  alleged  that  it  was  wholly  unpaid, 
and  prayed  for  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum  from  the  date  of  the  judgment,  the  complaint  is  sufficient 
as  to  the  value  of  the  judgment,  and  it  must  be  presumed  that  the 
law  of  England  as  to  interest  on  the  judgment  is  the  same  as  tiM 
law  of  this  state  in  the  absence  of  evidence  to  tha  contrary,  and 
CXLV.  Cal.— 54 
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JVDGMENT  (GoBtfamed). 

the  intereet  prajed  for  waa  pioperlj  aOowad  ki  eompntiag  ftht 
Mmnmt  of  tlie  judgment.     (Id.) 

See  Appeal,  1-8,  9-13;  AaB&gDmttBt,  I,  8;  Contempt,  1;  Execution, 
4-7;  Findings,  %;  Meehaniet'  liana,  1;  Street  Aasessment,  3,  4. 

JlttlSDICTION.    Sea  Certiorari;  Contempt,  3;  EaUtes  of  Deeaaaed 
Penona,  86-30;  Judgment,  4,  5;  Bommona,  1;  Troata,  4.  5. 

JUBY  AND  JUBOBS.    See  AaMult  and  Batteiy,  1;  Gertioraxii  Con- 
tempt, 1,  8;  Criminal  Law,  42-43. 

LAKDLOBD  AKO  TENANT. 

L.  Action  fob  Bent— Yebbal  AoRXEiaaiT  wmt  Liabx— CoHnjcfma 
EviDENGB — SuFPOBir  ov  FiNDiNO. — In  an  aetion  for  rent,  where  the 
plaintiff  teatifled  to  a  yerbal  agreement  with  the  defendant  to  rent 
grazing-Iandi  for  a  jear,  and  the  defendant  testified  that  he  pod- 
tiToly  deelined  to  rent  them  for  a  jear,  hut  made  orertures  to 
plaintiff  for  a  lease  of  three  or  five  yeara,  and  that,  being  unable  to 
aeeore  it,  he  left  the  premises,  a  gmeral  findiBg  that  defendant  waa 
net  indebted  to  plaintiff  in  anf  smn  is  austained  bj  the  eridenee, 
and  is  eonelusiye  upon  appeal  (Ambrose  t.  Hyde,  555.) 
8.  Tenakot  or  Aosioui^uaAL  Lands— Continuxd  Cocupation— Pu- 
auMPnoN— Bduttal. — Subdivision  2  of  section  1161  of  the  Code 
of  Civil  Proeedure  creates  a  presumption  of  law  merely  from  ttw 
eontinued  oeeupation  by  a  tenant  of  agrieultuxal  landa  for  more 
than  sixty  days  after  the  term,  aa  to  the  continuance  of  the  leaas 
iqpon  the  same  terma  as  the  lease  of  tiM  pierious  year;  and  it  ia 
permissible  for  either  of  the  parties  to  rebut  the  legal  implication 
arising  thereunder  from  such  continued  occupation.     (Id.) 

3.  CONTINUXD    OCOUFATION    BT     SlTBTINAN^— FAILXnU    OF    PBOOF    OV 

Obiqinal  Terms  of  Lease. — Assuming,  without  deciding,  that  such 
presumption  of  law  applica  to  a  subtenant  who  remains  sixty  days 
after  the  term,  yet  where  there  ia  no  eridence  to  show  what  weie 
the  terms  of  the  previous  Icaae  aa  to  the  amount  of  rental  to  he 
paid  thereunder,  the  absence  of  such  evidence  is  fktal  to  the  claim 
of  a  continuance  of  the  leaas  by  opeimtioB  er  pieaumption  of  law. 
(Id.) 

4.  Value  of  Use  and  Oooupation— -Absbnchi  of  PmooVir^Tlie  plaintifl 

cannot  recover  the  value  of  the  use  and  accnpatioa  of  the  premisco 
for  the  time  during  which  they  were  oeenpied  by  the  subtenant 
after  the  term  where  ha  failed  to  make  any  proof  of  aiiek  vmluei 
(Id.) 
$,  Evidence— iNADHissiBUB  Convessations.— <^nversationa  had  be- 
tween the  plaintiff  and  the  wife  of  his  assignor  concerning  the  rental 
•f  the  premises  to  the  defendant,  and  bad  by  her  with  others  wh§ 
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LANDLORD  AND  TENANT  (Continued). 

tried  to  rent  them,  none  of  which  were  in  the  presence  of  the  defend- 
ftnty  were  inadiniHaibIe»  and  when  given  were  proper!/  ttrickea  oat. 
(Id.) 

LIS  PENDENa    Set  Street  AmeaBment,  1. 

MANDAMUa 

WaiT  o»  Mandate — Axaxar  fob  Misdemeanoe— Applicant  not  Inteb- 
ISTED. — ^An  applicant  for  a  writ  of  mandate  to  compel  the  arrest 
•f  a  person  accused  by  his  complaint,  filed  in  the  justice 's  court,  of 
a  misdemeanor  in  unlawfullj  using  a  slot  machine  for  a  game 
•f  chance,  is  not  a  part/  beneficiallj  interested,  within  the  mean- 
ing of  the  statute.  He  is  not  injured  thereby  in  any  manner 
different  from  the  general  public,  and  his  application  for  such  writ 
was  properly  denied  by  the  superior  court.     (Fritts  v.  Charles,  512.) 

See  Criminal  Law,  1,  2;  Estates  of  Deceased    Persons^  30,  82; 
Municipal  Corporations,  10-12;  New  Trial,  9,  10. 

ICASTEB  AND  SEBYANT. 

1.  AoRssD  Wages — Contznuancb  after  Term— Presumption  of  Bb- 
NEWAL.^ — ^Where  a  master  and  servant  have  agreed  upon  a  certain 
rate  of  wages  for  a  fixed  term,  and  the  parties  continue  the  relation 
of  master  and  servant  after  the  term,  they  are  presumed,  under 
section  2012  of  the  C^vil  Code,  to  have  renewed  the  agreement  for 
the  same  wages  and  term.     ((Htbriel  ▼.  Bank  of  Suisun,  266.) 

S.  Employment  by  Bank  for  Tear  at  Monthly  Salary— Bsnxwal— 
FiNDiNO — CoNFLiGTiNO  EVIDENCE. — ^Whors  the  plaintiff  was  employed 
by  the  deiendant  bank  as  its  cashier  and  bookkeeper  for  one  year 
at  a  monthly  salary,  and  the  plaintiff's  testimony  was  in  accord- 
ance with  the  presumption  of  continuance  at  the  same  salary  for 
succeeding  years  until  he  was  discharged  pending  a  succeeding  year, 
in  an  action  for  damages  for  breach  of  the  contract  a  finding  in 
favor  of  the  plaintiff  upon  conflicting  evidence  cannot  be  disturbed 
upon  appeal.     (Id.) 

8.  Minutes  of  Dirbctors  Unknown  to  Plaintiff.— The  minutes  of 
the  directors  of  the  defendant  bank  unknown  to  the  plaintiff  as  one 
of  the  contracting  parties  cannot  be  considered  as  conclusive  evi- 
dence of  the  terms  of  the  contract  for  further  employment.     (Id.) 

4.  Bbsoission — Support  of  Findings^ — Where  the  evidence  was  eon 
flicting  as  to  whether  the  contract  of  employment  was  rescinded 
after  two  months'  employment  in  the  last  year  by  mutual  consent, 
bnt  there  was  sufiQcient  evidence  to  support  a  finding  to  the  eontrazy, 
the  finding  must  stand.  (Id.) 
See  NegUgence,  17-24. 

HSASUBIS  01*  DAMAGES.    See  Damagea. 
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MECHANICS'  LIENS. 
1.    FOBEGLOSinUB— FiNDINO  ASTOLlBNfOB  ATTOBNKTS' 

OF  Judgment— Issuxs—Nrvf  Tbiaim— In  an  netion  to  foredoee 
mechanics'  uens,  a  finding  of  faet^  npon  wbieh  tha  land  of  the 
owner  was  charged  with  a  lien  for  attorneys'  fees,  to  tha  effect 
that  after  payment  of  the  fund  into  eonrt  the  owner  bad  entered 
into  a  contest  with  certain  daimanto  as  to  the  disposition  of  the 
fondy  which  finding  is  necessary  to  support  the  judgment  for  such 
Ken,  is  not  outside  of  tae  issues  upon  which  the  eourt  was  called 
upon  to  pass,  and  is  reviewable  upon  motion  for  now  trial,  on  the 
ground  that  such  finding  is  unsupported  hgr  tha  oridenco.  (Hooper 
T*  Fletcher,  375.) 

t.  Appeal  from  Oboeb  Gbantino  New  Tbul— Bevixw  <mp  Qhkbi— 
i>iBw  Trial  as  to  Attosnets'  Fees  and  Costs.— Where  the  order 
granting  a  new  trial  generally  was  made,  after  failure  of  tlie 
plaintiffs  to  comply  with  an  order  to  the  effect  that  It  would  be 
granted  if  attorneys'  feee  were  not  remitted,  tha  order  granting 
a  new  trial  for  insufficiency  of  the  evidence  to  sustain  a  finding 
thereupon  will  be  affirmed,  so  far  as  it  granto  a  new  trial  npon 
the  issue  as  to  attorneys '  fees  and  costs,  and  the  respondents  wiH  bo 
allowed  to  recover  their  costs  of  appeal     (Id.) 

t.  Owner,  when  not  Liable  for  Interest  ob  Costsw— Where  Ihe 
building  contract  appears  to  be  valid  and  the  owner  before  tlie 
trial  of  actions  to  foreclose  mechanics'  liens  pays  the  residue  of 
the  fund  properly  remaining  in  his  hands  as  due  to  the  eontractor, 
to  be  applied  toward  payment  of  the  daimanto  of  lieas^  tka  ovav 
is  not  liable  for  interest  or  costs.     (Id.) 

4.  BuxLDiNG  Contract— Void  Bond  of  Conteaciob— UMaoMsnTO- 
TIONAL  Section  of  Code. — Section  1203  of  the  Code  of  Civil  Pl»- 
eedure  is  unconstitutional,  and  a  bond  given  in  pursuaaeo  of  it  under 
a  building  contract  is  void,  and  cannot  be  upheld  as  a  eommon-law 
obligation.     (Montague  k  Co.  v.  Fumess,  205.) 

6.  Construction  of  Past  of  Sewek— Private  CoNrmACv  bt  Lorowir- 
ERS — Construction  of  Code — ^Enforcement  op  Lbn — Jubisdio- 
TION. — A  system  of  sewers  is  an  improvement  to  loto  within  the 
sewer  district,  and  where  the  lotowners  within  part  of  a  sewer  dis- 
trict established  by  a  town  made  a  private  contract  for  the  eoa- 
■truction  of  the  sewers  according  to  the  proper  plans  and  spedfiea- 
tions  of  the  town,  in  proportion  to  frontage  on  their  lota,  the  eon- 
tractor  has  a  lien  under  section  1191  of  the  Code  of  Civil  Procedure 
npon  each  lot  for  the  price  which  the  owner  has  agreed  to  pay 
therefor,  which  the  eourt  has  jurisdiction  to  enforce,  regardlees 
of  the  amount  thereof.  [Shaw,  J.,  and  Angellotti^  J,  dissenting.] 
(WilHams,  Belser  k  Co.  v.  Bowell,  269.) 

ftilKES  AND  MINING. 

1.  MiNiNO  Glaim—Looation— Effect  of  State  Law— Taxo  Looal 
Bulbs. — ^The  state  law  of  March  27, 1897,  respecting  the  eententa  of 
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location  motices,  and  tlio  record  thereof  within  limited  periods,  was 
valid  aa  being  a  local  regolatiom  authorized  bj  the  act  of  Congreee, 
and  00  long  aa  it  was  unrepealed  waa  obligatory  upon  locators  of 
ndning  claims  in  this  state.  But  if  the  Revised  Statutes  were 
otherwise  complied  with,  a  compliance  with  the  state  law  might 
be  had  at  anj  time  while  the  statute  was  in  f ores,  if  there  were 
BO  intervening  rights.     (Dwinnell  t.  Dyer,  12.) 

S.  Yom  Teohnioal  LogatioNk — A  mere  technical  location  of  a  biIb- 
ing  claim  during  the  existence  of  the  state  law,  without  compliance 
therewith,  and  without  anj  attempt  to  work  or  develop  the  daim, 
in  compHanee  with  the  Bevised  Statutes,  is  whollj  invalid,  and  a 
deed  thereof  eoBvoys  no  titie.    (Id.) 

S.  Hrwmm  of  Bepkal  ufok  Logatidk  Otherwise  YALm— Aotual  Pos- 
session TO  BouNDABiEfih- 43UBSEQXJENT  LOCATION. — The  repeal  of  the 
state  law  had  the  effeet  thereafter  to  dispense  with  its  require- 
ments, and  work  thereafter  done  under  a  prior  location  otherwise 
valid,  and  properlj  maintained  under  the  Bevised  Statutes,  had 
reference  to  the  boundaries  marked  in  accordance  therewith,  and 
eonstituted  actual  possession  of  the  claim  to  the  extent  of  those 
boundaries,  which  precluded  a  valid  confliet  therewith  under  a 
Mbsequent  location.     (Id.) 

4.  Action  to  Quiet  Title — ^Findinob  Aoainst  Evidence— Inconsist- 
ency— Decision  asainst  Law. — ^Where  the  defendants  in  an  action 
Is  quiet  titie  elslmed  under  a  location  of  mining  ground  made  while 
tiM  state  law  was  in  force,  but  which  was  perfected  bj  actual  pos- 
session and  work  under  the  Bevised  Statutes  after  repeal  of  the 
state  law,  and  plaintiif  claimed  under  a  subsequent  location,  held, 
tiiat  findings  that  the  mining  ground  possessed  bj  the  defendants 
was  public  mineral  land  of  the  United  States  when  plaintiff  made 
his  location,  and  that  his  location  conflicting  with  defendants' 
daim  was  valid,  are  against  the  evidence,  inconsistent  with  other 
specific  findings  and  with  certain  averments  of  the  complaint,  and 
also  that  the  decision  is  against  law,  in  failing  to  find  upon  the 
material  issue  whether  defendants'  location  was  not  perfected  as  a 
good  claim  prior  to  plaintiff's  location.     (Id.) 

5.  Case  I>istinguished. — ^The  case  of  Belk  v.  Meagher,  104  U.  S. 
870,  distinguished,  and  held  not  to  be  controlling  authority  la  sup- 
port of  the  decision  in  favor  of  plaintiff's  location.    (Id.) 

MUTAEX.    See  Bin  of  Exeeptions;  Jiidgmeal»  l-I. 

IIDBTGAGB. 
L  BjEOTifSNT— TrruB  under  IVweolosueb— Paevibs— HoiAm  op  Vn* 

BECOBDED    BeED— OONCLUSIVSNSSS    Of    DEGEOD — ^EVIDBNOB — ^KNOWIi- 

BMB  OF  Deed. — ^In  an  action  of  ejectment  to  recover  land  sold  to  the 
plaintiff  aa  mortgagee  under  a  decree  iss  the  fsiedosars  af  the 
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MORTGAGE  (Gontiiiued). 

mortgage,  a  defendant  who  ivas  tiie  holder  of  aa  imreeorded  ieed 
from  the  mortgagor  when  the  foreeloeore  suit  was  eommenoed  aaad 
not  have  been  made  a  party  thereto,  and  ie  eonelnded  bj  the  deerea; 
and  evidenee  It  admissible  on  his  behalf  to  show  that  the  plain- 
tiir  had  actual  knowledge  of  the  nnreeorded  deed  before  soeh  salt 
was  eommeneed.     (Eager  t.  Astorg,  648.) 

S.  iNsumcDBNT  DEFZN81— EzxcuTXD  Tbxjst.— The  eonrt  also  prop- 
erlj  excluded  evidence  of  an  insufficient  defense  hj  the  holder  of 
the  unrecorded  deed,  to  the  effect  that  the  plaintiff  knew  when 
the  mortgage  was  executed  that  the  mortgagee  held  the  legal  title 
in  trust  for  him,  it  further  appearing  from  the  answer  that  the  trust 
had  been  executed  and  terminated  by  the  unrecorded  deed  about 
two  years  before  the  foreclosure  of  the  mortgage.     (Id.) 

S.  Other  Dbtbnsss — ^Adjitdication  bt  Dxcbeb — Inaomissiblb  Evi- 
DBNGX. — ^Defenses  that  the  foreclosure  suit  was  prematurely  brought 
before  the  debt  was  due,  and  that  the  amount  of  interest  claimed 
was  not  due,  and  that  the  mortgagee  had  agreed  to  release  the 
holder  of  the  unrecorded  deed,  and  to  look  to  the  mortgagor  alone, 
were  necessarily  adjudicated  by  the  decree  of  foreclosure,  and  evi- 
dence was  properly  excluded  in  proof  thereof.     (Id.) 

4.  Order  or  Sale— Absence  or  Seal — Certitisd  Oopt  <nf  ]>BCRn — 
AuTHORiTT  TO  Shsrift — CoLLATERiAL  ATTACK. — ^Aa  Order  of  sale 
issued  under  the  signature  of  the  clerk,  without  a  seal  attached 
thereto,  but  which  embodies  a  certified  copy  of  the  decree  of  fore- 
closure, certified  under  the  seal  of  the  court,  is  not  void,  and  is  at 
most  erroneous  and  amendable,  and  cannot  be  attacked  ooDaterally. 
Such  order  was  sufficient  authority  to  the  sheriff  to  sell  and  convey 
the  mortgaged  premises  as  against  persons  concluded  by  the  decree, 
and  cannot  be  assailed  in  an  action  of  ejectment  by  one  le  eoa- 
duded.     (Id.) 

8.  Deed  Absolute— Evidencs  or  Purchase— Receipts — Contract  or 
Sale. — ^Where  there  was  a  controversy  as  to  whether  a  deed  absolute 
in  form,  under  which  plaintiff  claims  title,  was  intended  as  a 
mortgage  or  as  an  absolute  grant  for  purchase  money,  evidence  ia 
admissible  for  the  plaintiff  to  show  receipts  for  purchase  money 
and  a  contract  for  the  sale  and  purchase  of  the  land^  in  proof  af 
his  title  under  the  deed.     (Holmes  v.  Warren,  457.) 

%,  Debt  Essential  to  Mortoage  bt  Deed — ^Burden  or  FRoor— 43iip- 
PORT  or  Finding. — ^A  subsisting  debt  after  the  conveyance  is  essen- 
tial to  constitute  it  a  mortgage,  and  the  burden  is  on  the  one 
claiming  it  to  be  a  mortgage  to  prove  it  by  clear  evidence.  Where 
inch  buruen  is  not  sustained,  but  the  evidence  shows  that  thare  was 
no  subsisting  debt»  a  finding  that  the  deed  waa  intended  as  aa 
absolute  conveyance  for  the  consideration  expressed,  and  that  it  was 
not  executed  and  delivered  as  security  for  a^y  obligatioa|  is  saf- 
fldently  supported.     (Id.) 
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7.  Dbd  Intbmdid  a8  M obtqaob— AonoN  iob  SiooNysTANGi— Ae> 
anJNTiNO — IMFBOFBB  GkBDCf  ON  Faiolt  Allowanoi* — Where  a 
iridowy  pending  tlM  adndniBtratkm  ef  tlM  estate  ox  ker  deceased 
kneband,  made  a  deed  of  aa  andivided  kalf  of  ker  interest  la  the 
estate  to  eae  whom  she  hau  eonstitated  her  general  manager,  and 
sued  for  a  reeonY^janee  ot  the  property  aad  for  an  aecounting 
against  his  esecntors  for  moneyB  reeeiYed  \j  him  as  agent  and 
trnBtee,  where  the  eonrt  found  that  the  deed  was  intended  as  a 
mortgage  to  the  grantee,  and  an  aeeounting  of  the  indebtedness  was 
had,  the  eonrt  improperly  allowed  a  credit  to  the  executors  of  money 
paid  by  the  mortgagee  as  manager  to  a  grantee  of  the  other  half 
of  the  widow's  interest  in  the  estate  of  her  husband  out  of  the 
family  allowance  made  le  her  as  widow  by  the  eourt  (De  Leonis 
T.  Walsh,  199.) 

%.  BiOHT  or  GaANm  or  Widow— OoNTBAOVd— The  grantee  of  the 
widow  had  no  right  as  sneh  to  any  part  of  the  family  aUowanee, 
and  a  contract  by  him  to  ose  his  best  endeavors  to  procure  a  proper 
monthly  allowance  to  be  made  to  her  out  of  the  estate  for  her  sup- 
port and  maintenance  conferred  no  such  right,  whether  the  contract 
is  or  is  not  deemed  to  refer  to  a  f amiiy  allowance  to  be  made  l^ 
the  court.     (Id.) 

9.  Payment — Impbopxb  Disallowakci. — ^Where  the  effect  ef  the 
pleadings  and  of  the  uncontradicted  endence  of  the  plaintiff  estab- 
lishes that  she  is  entitled  to  a  credit  in  the  accounting  of  a  certain 
sum  paid  to  the  mortgagee  on  account  of  her  indebtedness,  a  eredit 
for  such  payment  was  improperly  disallowed.  (Id.) 
19.  i\)RBGL08UBX— Tax  on  Sxoomd  Mobtgaqs— Sais  to  Btati— Bi- 
nsMPnoN— PxEsoNAL  liiABiLiTY^One  who  has  foreclosed  a  prior 
mortgage,  making  a  second  mortgagee  a  party,  and  becomes 
purchaser  under  the  sale,  is  not  a  party  to  the  security  of  the  second 
mortgage  within  the  meaning  of  section  4  of  article  XTTI  ef  the 
constitution  and  section  3627  of  the  Political  Gode;  and  where 
such  purchaser  redeemed  the  land  from  sale  under  taxes  levied  upon 
the  second  mortgage  he  cannot  recover  the  amount  se  paid  from 
the  second  mortgagee,  who  was  not  personally  liable  for  such  taxes 
not  bound  to  refund  the  amount  se  paid  to  such  purchaser,  with 
whom  he  had  ao  contractual  relation.  (Heniy  t.  Oardsa  GU7  Bank 
and  Trust  Company  of  San  Jose,  54.) 

11*    FOBEOLOSUBJB    Or    MORTQAOK— BUILDINO    AXB    LOAV    AaSOOIATION— - 

Gash  SusaBNosa  Valui  or  Bhasis— ^Pleadino— Ibbsuevamt  Mat- 
tie  IN  Ahswxb. — ^In  an  action  by  a  building  and  loan  association  to 
foreclose  a  mortgage  stipulating  that  upon  default  the  mortgagee 
may  apply  the  cash  surrender  value  of  the  sharee  pledged  as 
security,  upon  application  of  which  such  shares  shall  vest  in  ttw 
mortgagee,  where  the  complaint  alleges  the  cash  surrender  value  of 
the  certificate  representing  such  shares,  a  portion  of  the  answer  not 
denying  the  cash  surrender  value  alleged,  but  merely  averring  that 
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the  affaire  of  the  eorporatiom  have  been  eoimptlj  managed  hf  vae 
who  is  its  secretary  and  manairer,  and  that  if  its  affairs  bad  hmm 
properlj  Managed  the  eash  surrender  Talne  ifonid  be  greatar,  is 
irrelevant,  and  ifas  properly  stricken  out  as  saeh.  (Gontinemtal 
Building  and  Loan  AssoeiatioB  t.  BoggesSi  80.) 

IS,  Answeb  Sstting  up  Dernsx — Ibbxlzvaht  ICattibb. — ^Wheve  the 
answer,  besides  containing  irrelevant  and  evidential  matter,  sets 
forth  a  sufficient  defense,  enlj  the  irrelevant  matter  should  be 
stricken  out,  and  it  is  error  to  strike  out  the  defense.     (Id.) 

IS.  BnuKiNe  Our  Yxbifded  ANSWxa  as  Sham. — ^A.  verified  answer  Mi- 
ting  up  a  defense  to  the  action  was  improperly  stricken  out  as 
sham,  where  the  answer  was  not  shown  to  be  unquestionablj  false 
in  fact,  and  not  pleaded  in  good  faith.     (Id.) 

14.  Natuu  of  Defense — ^Mobtgaob  on  Minino  PBOPEvrT— PATioifT 
OUT  OF  Pbooeeds. — ^Whero  the  plaintiff's  mortgage  was  upon  mining 
property  of  the  defendant,  facts  properly  alleged  in  the  answer 
showing  an  agreement  that  when  plaintiff  had  realised  suiBeient 
money  out  of  the  mining  property  plaintiff  would  pay  to  the  de- 
fendant an  amount  equaling  the  mortgage  debt,  and  that  plaintiff 
did  realize  the  requisite  sum  ef  money,  and  thereby  became  equitably 
bound  to  apply  it  in  payment  of  such  debt,  states  a  sufileicnt  defense 
Is  uie  action  ef  foreclosure.     (Id.) 

15,  AonON  TO  FOEXOLOSB  MOBTGAGE— DiFENSB  NOT  GOOffS  ID  MSHtU— 

Dismissal  wen  Want  of  Peoseoution— Abuse  of  Disgutidn— 
Assignment  by  Plaintiff. — ^In  an  action  to  foreclose  a  mortgage^ 
where  the  answer  made  no  defense  to  the  merits,  but  nMrdy  ques- 
tioned the  amount  of  attorney's  fees,  and  pleaded  an  assignwisBt 
•f  the  cause  of  action  by  the  plaintiff  before  suit,  it  was  aa  abuse  of 
discretion  to  dismiss  the  cause  for  want  of  prosecution  on  motioB  of 
the  defendants  where  it  appeared  that  the  defendants  made  bo  effort 
to  have  the  case  set  down  for  trial,  and  that  the  sfwignment  was  at 
int  by  way  ef  pledge,  and  was  not  made  abeolute  until  several 
months  before  notice  of  the  motion  to  dismiss,  and  that  diligent 
efforts  were  made  on  behalf  of  plaintiff  and  the  assignee  te  settle 
the  smt     (Merced  Bank  v.  Price,  436.) 

IS.  BuBDEN  OF  Pboof  UPON  DEFENDANTS.— The  burdou  of  proving  tlis 
matters  in  avoidance  pleaded  by  the  defendants  was  upon  them. 
(Id.) 

17.  Affibmativb  Showing  not  Oontbovebted— Afplioation  bt  As- 
signee.— ^Where  at  the  hearing  ef  the  motion  to  dismiss  there  was 
an  afiirmative  showing  on  the  part  ef  the  plaintiff,  which  was  net 
controverted,  that  the  action  was  properly  brought  and  eentiBued 
up  to  that  time,  and  that  an  application  was  made  by  the  aesiguee, 
who  had  become  the  absolute  owner  of  the  note  and  mortgage, 
for  a  substitution  as  party  plaintiff,  and  that  the  action  proceed  to 
trial,  such  application  should  have  bees  granted,  and  the 
allowed  to  proceed  as  requested.     (Id.) 
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Bee  Bona  Fide  Parehaser,  6;  Estates  ef  Deceased  Persons,  SO,  81; 
Statate  of  limitatioiiB;  Trusts,  l-I. 

HUNICIPAL  OOBPOBATIONa 

1«  PowsB  TO  BianiATi  QAs-IUTit— Taliditt  of  Obdinanoi— OoNsn- 
TUTiONAL  Law. — ^A  mimicipal  ordinance  in  a  county  of  the  fifth 
class  fixing  a  maximum  rate  for  gas,  and  providing  a  punishment 
for  yiolation  of  the  same,  is  valid  under  section  19  of  article  XI 
of  the  constitution,  construed  in  connection  with  the  Municipal 
Oorporation  Act  (Denninger  t.  Becorder's  Court  of  City  of 
Pomona,  633.) 

t.  Gebtiobabi — Oas  worn  Cookino,  Heating  and  Illuminatino  Pub- 

POSBS — GONYICnON — JTJUSDIGTION  or  BEOOfiDEB'S  CotTBT. — ^A  writ 
of  certiorari  will  not  lie  to  review  and  annul  a  conviction  under 
such  ordinance  under  a  complaint  charging  the  defendant  with 
collecting  and  receiving  a  greater  rate  than  the  maximum  rate 
allowed  by  the  ordinance  for  gas  furnished  in  the  pipes  laid  in  the 
streets  for  cooking,  heating  and  illuminating  purposes.  It  is 
suficient  that  the  complaint  charged  a  public  ott'ense,  for  collect- 
ing and  receiving  an  excessive  rate  for  illuminating  purposes, 
within  the  jurisdiction  of  the  recorder's  court,     ^id.) 

3-  Bight  or  Crrr  UNArrEOTSD  bt  Use. — The  right  of  the  dtj  to  fix 
the  rate  for  gas  is  unaffected  by  the  use  which  is  made  of  it.  It 
covers  all  gas  furnished  through  pipes  laid  in  the  street.  [Per 
Beatty,  C.  J.,  and  Van  Dyke,  J.;  the  majority  of  the  court  ex- 
pressing no  opinion.]     (Id.) 

4.  CoNSTBUonoN  or  Constitution. — Section  19  of  article  XI  of  the 
constitution  does  not  specifically  include  gas  for  heating  or  cook- 
ing; but  under  section  11  of  article  XI  of  the  constitution  the  city 
has  the  proper  pubac  authority  to  make  the  regulations  here  in 
question.     [Per  Shaw,  J.]     (Id.) 

IL    OBOINANOB     BEGULATINO      QaS-BaTES — MZSDBMBANOB  —  CONSTITn- 

TIONAL  Law — ^MuNidPAL  CoBPOBATiON  AoTd — ^A  municipal  ordinance 
passed  by  a  municipal  corporation  of  the  fifth  class,  regulating 
gas-rates  and  establishing  a  maximum  rate,  and  declaring  it  a 
misdemeanor  to  collect  or  receive  more,  is  constitutional  and  valid. 
If  it  is  not  authorized  by  the  grant  of  police  power  made  in  sec- 
tion 11  of  article  XI  of  the  constitution,  it  is  authorized  by  section 
19  of  article  XI  of  the  constitation,  empowering  municipal  cor- 
porations to  fix  gas-rates  for  persons  or  companies  laying  pipes 
therein,  construed  in  connection  with  the  Municipal  Incorporation 
Act,  providing  for  ordinances  and  empowering  cities  of  the  fifth 
class  to  impose  fines,  penalties,  and  forfeitures  for  the  riolation  of 
ordinances.  (Denninger  v.  Becorder's  Court  of  City  of  Pomona, 
629.) 
f.  CoNSTBuonoN  or  Constitution — Mandate  upon  Lbgislatube. — 
Whatever  may  be  the  interpretation  of  section  83  of  article  IV  of 
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tlie  conBtitutLon,  laying  a  mandate  upon  the  legidatnTe  to  nguUite 
charges  for  serviees  performed  and  commodities  furnished  by  tele- 
graph and  gas  corporations,  the  failure  of  the  legislatoxe  to  aet 
under  that  section  will  not  render  nugatory  tiie  right  graated  hj 
section  19  of  article  XI  thereof  to  municipal  eorpoiatioBS,  re-en- 
forced by  a  prescribed  method  for  its  exercise,  and  by  so  nroeh  legis- 
lation as  is  absolutely  necessary  to  supply  its  deficiencies.    (Id.) 

7.  Punishment  foe  Misdkhxanob — ^Powbb  or  Lsgislatusi — ^Bbason- 
▲BLB  Fine. — Whatever  the  legislature  may  punish  as  a  misdemeanor 
it  may  authorize  a  municipal  corporation  to  punish  as  a  misde- 
meanor. A  fine  for  three  hundred  dollars  for  violation  of  an  ordi- 
nance fixing  a  maximum  rate  for  gas  Is  not  unreasonable.    (Id.) 

8.  Gk>LLEOTiON  FOB  GoBPOBATioN— Opxeatidn  ot  Obdinanob^— Where 
the  ordinance  by  its  terms  applies  to  any  person  who  eoUeets  or 
receives  more  than  the  maximum  rate  for  gas,  the  fact  that  the 
defendant  convicted  of  misdemeanor  was  collecting  as  agent  for  a 
corporation  cannot  render  the  complaint  for  misdemeanor  insuf- 
ficient The  corporation  must  aet  through  the  agency  of  naton] 
persons,  to  whom  the  ordinance  applies.     (Id.) 

8.  Wbit  of  Bevdbw — Jubisdiotion  of  Bboobdbb's  OouBTd — ^If  a  eom- 
plaint  under  a  municipal  ordinance  should  fail  to  allege  facts 
constitnting  one  of  the  offenses  to  which  the  jurisdiction  of  the 
recorder's  court  is  confined,  a  judgment  of  conviction  may  be 
reviewed  and  annulled  upon  certiorari;  but  where  it  appears  that 
it  has  jurisdiction  over  the  offense  charged,  its  judgment  must  be 
affirmed.     (Id.) 

10.    FbEEHOLDEBS'    ChABTEBS— TIMB    fob    SUBMmiNO   AlfBMDMBMTB— 

CJoNSTBueriON  of  Constitution— Mandamus^— Sectton  8  of  article 
ZI  of  the  constitution,  providing  that  a  ratified  freeholders'  charter 
"may  be  amended  at  intervals  of  not  less  than  two  years  by  pro- 
posals therefor,  submitted  by  the  legislative  authority  of  a  dty  to 
the  qualified  electors  thereof  at  a  general  and  special  election,''  etc, 
has  sole  reference  to  the  intervals  between  elections  upon  proposed 
amendments;  and  the  submission  of  a  proposed  amendment  at  a 
general  election  to  be  held  within  less  than  two  years  after  a  prior 
special  election,  at  which  amendments  to  the  charter  were  Bub- 
mitted  and  approved,  is  invalid,  and  cannot  be  anforeed  by  writ 
of  mandate.     (Harrison  v.  Boberts,  173.) 

XL  "Lbgislativb  Authobtft  of  Citt" — Matob  not  InoKiUDBik — ^The 
mayor  is  not  included  in  the  "legislative  authority  of  a  eity," 
within  the  meaning  of  section  8  of  article  ZI  of  tlie  eonstitation; 
and  a  proposed  amendment  to  the  freeholders'  eharter  of  the  dty 
and  county  of  San  Francisco,  proposed  by  the  board  of  snperviaon, 
which  constitutes  the  "legislative  authority"  thereof,  need  aot  be 
presented  to  the  mayor  for  his  approval     (Id.) 

|S»  Amendment  of  Citt  Chabter— Constitution — Time  fob  Elbctv>h 
— DiaoREnoN  of  Municipal  Legislature — Mandamus. — ^Dnd*»r  ser- 
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tion  8  of  artide  ZI  of  Ibe  MBsUttttioB,  wlMn  iniadfnli  to  a 
mimieipal  cbarter  are  petitioned  for  bj  fifteen  per  eent  of  the 
qualified  Yoten  of  the  eity,  the  kgiaUtive  aathority  of  the  eitj, 
though  required  to  sabmit  tiie  lame  to  the  voten  thereof,  has  dLeexe- 
tion  either  to  eall  a  ipeeial  election  or  to  wait  until  the  next 
general  election  to  sabmit  the  proposed  amendments  to  a  Tote  of 
the  people;  and  mandamut  will  not  lie  te  control  that  discretion 
bj  compelling  the  ordering  of  a  special  eleotioa.  (Lubliner  t. 
Alpers,  29L) 

See  Oflce  and  OfBcers;  PoHee  Govt 
MUBDEB  AND  ICANSLAUGHTEiL    flee  Criminal  Law,  9Mir. 

NAHB.    SeeGeod-WUL 
NEGLIGENCB. 

L    AOnOK  fOB  DXATK-— BUBSTIHO  OF  B01LS»--BBPAIB9---KMUenrOB  «v 

Enoinxxk— Failusb  to  Apply  Bubstino  Tbst^— In  an  action  bf 
heirs  for  the  death  of  an  intestate  caused  bj  the  blowing  off  of 
the  mad-drum  of  defendant's  boiler,  while  the  deceased  was  em- 
plojed  as  a  fireman  l^  the  defendant,  owing  to  the  negligence  of 
defendant's  engineer  in  failing  to  employ  the  bursting  test  after 
repairs,  the  negligence  of  the  engineer  whose  duty  it  was  to  look 
aftr  the  engine  and  boiler,  in  failing  to  see  that  the  boiler  was 
kept  in  a  safe  condition,  was  the  negligence  ef  the  defendant. 
(Shea  y.  Pacific  Power  Company,  680.) 

t.    PaOYINGB  of  JUBT— CUSTOIC  AS  TO  TXST— BlUBF  OF  W^TNXSBBS— 

CiBOUMSTANOBS. — The  jury  were  not  bound  to  take  the  statement 
of  two  witnesses  that  the  bursting  test  was  not  usual  or  customary, 
as  against  that  of  one  witness  to  the  contrary,  corroborated  by  the 
circumstances,  showing  that  it  had  been  treated  as  the  usual  and 
proper  test  of  the  boiler  in  question;  and  it  cannot  be  held  as 
matter  of  law  under  the  evidence  that  it  was  not  neceesaiy  or 
customary  to  apply  the  bursting  test    (Id.) 

8.  NBCXSsrrT  fob  Bubstiko  Txst. — ^If  it  was  necessary  to  apply  the 
bursting  test  after  the  boiler  had  been  originally  set  up  and  the 
mnd-drum  had  been  coupled  to  it,  it  was  equally  necessazy  to  apply 
the  same  test  after  the  repairs  were  made  as  disclosed  by  the  evi- 
dence,    (id.) 

4i  B"^™*  bt  Imdbpbmdint  Comtbaotob— Liabilitt  of  Ownxb— -Bba- 
sonablx  Diuobnoi — QuxsTioN  OF  FjL(ft4 — ^The  owner  of  an  engine 
and  boiler  is  absolved  from  liability  on  account  of  the  bursting 
ef  a  boiler  merely  because  an  independent  contractor  was  procured 
to  repair  it;  but  the  question  whether  he  had  used  reasonable  dili- 
gence to  keep  it  in  a  safe  condition,  or  whether  the  death  was 
the  direct  and  proximate  result  of  a  want  of  ordinary  eaie  on  the 
part  of  the  engineer,  was  a  question  of  fact  for  the  jury.     (Id.) 
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5.  EviDENGB— Eosicnt  Oomnrnm  ot  PACKiiffv-BDroa— OfiHu— It  vm 
Bot  error  to  oyermle  an  objeetiom  «o  •vidoBce  of  tlie  plaiatUT  m  to 
Ibe  eoBdition  of  the  paeking-rings  and  their  eileieney  for  pieveat- 
iaf  the  oil  from  getting  into  the  boiler  a  year  or  two  befbie  the 
accident,  coupled  with  a  etatement  tiiat  it  wonld  be  shown  tlyLt 
thii  eondition  of  thinge  eontiaiied  down  to  the  time  of  Ibe  leddent 
(ML) 

C  jDmnsTs— MALPKAonoB — ^PxaiCAiiXMT  Ivjiist  to  Jaw — Sufpobt  of 
YzBDicrr — CoNnjonNe  Etidsmob^— In  an  action  against  a  dentist 
tor  malpractice,  where  there  k  no  room  for  doubt  that  the  eztime- 
tiom  of  a  tooth  resulted  in  serious  and  permanent  injury  to  plaintiff's 
Jaw,  and  if  the  jury  beUeved  the  testimony  of  the  plaintiff  tiiey 
could  not  well  avoid  finding  the  malpractiee  averred,  the  verdict 
is  sufficiently  supported,  notwithstanding  tiiere  might  be  different 
eondusions  from  the  evidence  as  to  whether  the  injury  was  caused 
by  the  careless  and  unskillful  conduct  of  the  defendant  (Menin 
V.  Cory,  673.) 

7.    iNSnuOTiON— -AnVIOl    KOT   jo    OOKSUIir    FBTSICIAK— A«BULVA990M 

OF  IM JTOiEs^ — ^Where  there  was  evidence  to  which  it  was  applicable 
the  court  properly  instructed  the  jury  to  the  effect  tibat  they  mig^t 
take  into  consideration  on  the  question  of  damages  the  facts,  if 
found  to  be  true  from  the  evidence,  that  her  jaw  was  eareleady 
and  negligently  injured  by  the  defendant,  that  defendant,  after 
her  jaw  was  injured,  advised  plaintiff  not  to  consult  a  surgeon  or 
secure  medical  treatment,  that  plaintiff,  relying  upon  such  advice, 
delayed  to  consult  a  physician  or  surgeon,  and  that,  l^  reason  ef 
such  delay,  her  injuries  were  aggravated  and  became  pernmnent 
and  incurable,  and  affected  her  general  health,  and  rendered  her 
unable  to  work  and  support  herself  as  she  did  before  she  was  in- 
jured by  the  defendant     (Id*) 

S.  Duty  or  Defindant  as  to  Advioi.— It  was  the  duty  of  the  dentist, 
though  not  a  physician  or  surgeon,  to  give  proper  advice,  and  he 
should  have  such  knowledge  of  the  vexy  bone  out  of  which  he  ex- 
tracts a  tooth  as  to  enable  him  to  understand  whether  it  has  been 
■o  injured  as  to  requiro  treatment  beyond  his  skilL    (Id.) 

0.  CSabelessnxss  of  Advigx — Other  Imstbuotions  Given  as  to  Gabb- 
LESSNSSS. — ^It  was  not  necessary  to  instruct  the  jury  that  the  advice 
was  carelessly  and  negligently  given,  when  other  instructions  clearly 
informed  the  jury  that  carelessness  or  wmlrillfuliioss  must  have 
attended  all  the  aeti  of  the  defendant  se  as  to  anke  him  liable. 
(Id.) 
10.  Pi^EADiNG— Willful  Intent  to  Deceive— PnooF—lNainuoixoN  as 
TO  Damages. — ^An  averment  in  the  complaint  that  the  advice  was 
given  ''with  willful  intent  to  deceive''  is  superfluous,  except  upon 
the  question  ef  punitive  oamages,  and  the  proof  of  want  of  reason- 
able caro  er  skill  was  sufficient  to    maintain  the  action  for  aetoal 
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damagWy  witiwat  aaj  efidmee  of  irOHubum,  tmi  ik^  iastroetloB 
as  g^ven  was  mot  erronaov  beeause  of  nieh  aTarmeal     (I^) 

IL  BriDXNas— GuoKiNO  Jaw.— Where  the  plaintiff  testified  tiuit  a 
poppiai^  07  elieking  of  her  Jaw  eommenced  immediately  after 
the  alleged  aets  of  nalpraetiee,  daimlng  that  it  was  prodaeed 
therebj,  although  there  was  evidenee  to  show  tibat  soeh  eonditioa 
might  be  produced  from  other  eauses,  it  was  proper  to  exclude  the 
OYidence  of  other  witnesses  tibat  th^  had  popping  or  slicking  jaws. 
(Id.) 

12,  INJTJBT  THBOnOH    NXOUOSNCOB— GABXLISS  USS  OF  StXAH-BOLLBE— 

Maxiic^— Where  it  appeared  that  the  injury  occurred  l^  the  use 
ef  a  steam-roller  hj  the  defendant  in  street-work,  which  was  care- 
lessly allowed  to  run  against  the  building  of  plaintiffs  and  to  injure 
it  and  the  fences,  sidewalk,  shrubbery,  and  lawns  surrounding  it, 
the  manner  in  which  the  injury  was  caused  suiBeiently  sustains 
the  finding  of  the  jury  that  it  was  through  the  negligence  of  the 
defendant  The  case  is  one  in  which  the  maadm  Res  ipsa  JoquUwr  is 
peculiarly  applicable.     (Harlow  t.  Standard  Improrement  Go.,  477.) 

13.  Offeb  of  Defendant  to  Bepaib  Injuby— PLBADme— Imadiobsiblx 
Eyidbnob^ — The  offer  on  the  part  of  defendant  to  show  that  forty- 
eight  hours  after  the  injury  it  offered  to  put  the  building  back  in 
as  good  condition  as  it  was  before  or  to  defray  the  expenses  thereof 
was  properly  refused,  where  there  was  no  issue  presented  hj  the 
answer  that  the  cost  would  ha^s  been  less  to  the  defendant  if  the 
repairs  were  made  by  it  rather  than  by  the  plaintiffs  or  their 
employees,  and  there  was  no  showing  to  that  effect    (Id.) 

li.  Inapfugablb  Bulb. — ^The  rule  which  obtains  in  actions  for  dam- 
ages for  breach  of  contract,  that  it  is  the  duty  of  the  injured, 
if  within  his  power  to  protect  himself  against  any  increase  of  dam- 
age that  may  accrue  after  the  breach,  has  no  application  where  the 
damage  to  the  premises  of  the  plaintiffs  through  the  negligence  of 
the  defendant  is  complete  at  the  time  of  the  injury.    (Id.) 

15.  iKSTBUonoNa— Pbomft  Befaibs— Cbangb  of  Bbsidengb  aftbe 
Burr. — ^Where  the  jury  were  instructed  that  if  plaintiffs  could  have 
prevented  any  loss  l^  prompt  repairs  they  were  bound  to  do  so, 
and  that  they  could  only  recover  for  actual  damage  suffered  hj  them 
prior  to  the  commencement  of  the  action,  it  is  not  to  be  presumed 
that  the  jury  included  in  their  Terdiet  any  damage  by  reason  of  de- 
lay in  repairing  the  house,  or  any  expense  incurred  by  removal  from 
the  house  after  the  action  was  commenced.    (Id.) 

IfiL  Extent  of  Damages— fiuppoBT  of  yBBDio!r.--Where  ttent  was 
evidence  tending  to  show  that  the  amount  of  damages  was  greater 
than  that  awarded  by  the  jury,  and  it  was  apparent  that  the  perma- 
nent injury  to  the  buUding,  by  displacing  it  from  its  foundations 
breaking  its  chimneys,  and  destroying  its  plastering^  is  a  greater 
damage  than  the  mere  cost  of    patching  it  up  so  as  to  make  it 
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■er^eeable,  the  verdiet  as  to  flia  amoimt  of  damagM  wmt  waOkit^dj 
Bupported,  aotwithstandiiig  evidenee  for  the  dafondAnt  that  a  por- 
tloB  of  the  damage  eould  be  npaired  for  lev  thaa  the  aoMiat  of 
the  yerdict     (Id.) 

IT.  MastXB  and  SBBVAHlV-SAraTT  AMD  BlPAIB  OF  ApPLLUIOW— IdEA- 
BILITT   OF   ElCPLOTKB— QUALIFIOATIOH   OF   BULt— The   g0B«ral   Vllle 

reqmring  an  emplojer  to  furnish  appliances  that  are  reaaoaaUj  nife, 
and  to  use  reasonable  care  to  keep  the  same  in  repair,  and  that  this' 
duty  cannot  be  delegated,  does  not  apply  to  defects  arising  in 
the  daily  use  of  an  appliance  wUeh  are  not  of  a  permanent  character 
and  do  not  require  the  help  of  skillful  mechanics  to  repair,  but 
which  may  easily  be,  and  usually  are,  repaired  by  the  workmen, 
and  to  repair  which  suitable  materials  are  suppKed,  unless  aueh 
defects  become  actuaUy  known  to  the  employer,  or  continue  far  so 
long  a  time  or  under  such  circumstances  as  to  warrant  the  een 
elusion  that  in  the  exercise  of  reasonable  care  he  should  have 
known  thereof.  (Helling  v.  Schindler,  803.) 
1».  Slight  Defbcts  Attendant  upon  Operation  of  Maohinxbt— Duty 
OF  Mastek  not  Involved— NiOLiOBNOE  of  Fellow-Sbbtamt.— 
Slight  defects  attendant  upon  the  operation  of  machinery  which. 
from  their  nature,  require  remedying  at  the  hands  of  the  operators 
themselves,  and  as  a  part  of  the  proper  operation  of  the  machine, 
are  not  required  to  be  amended  by  the  master;  and  any  negligence 
in  the  performance  of  that  duty  by  a  particular  employee  whose 
business  it  is  to  remedy  such  defects  is  the  negligence  of  a  fellow 
servant.     (Id.) 

10.  Dullness  of  Kniybs  of  Plandi— Looseness  of  Belt— Bemdixs 
FOB  Opebation— Employee  not  Liable.— The  mere  dullness  of  the 
knives  of  a  planer,  which  may  be  sufficiently  remedied  by  a  <!•  in 
the  hands  of  an  employee,  and  the  mere  looseness  of  a  belt,  whieh 
may  be  remedied  by  putting  on  a  dressing  with  which  an  employee 
is  supplied,  are  defects  of  such  a  nature  that  the  employer  eaaaot 
be  held  responsible  therefor,  in  the  absence  of  other  eireumstaaees 
(Id.) 

SO.  EviDENOE — ^Bepaibs  afteb  Accident. — Evidence  simply  to  the  affeet 
that  after  the  accident  the  knives  were  sharpened  by  the  foiiana 
before  being  again  used,  is  not  admissible  for  any  purpose;  aad  Its 
admission  is  error,  necessitating  a  reversal  of  a  jndgmeai  for  the 
plaintifP.     (Id.) 

21.  Masteb  and  Sebvant— Knowledob  of  Dbfbohvb  Amniffnii 
Assukftion  of  Bisk— Nonsuit— Law  of  Gas&— Ib  am  aetiaa  hy 
a  teamster  for  damages  for  n^ligenoe  of  the  nsastar  ia  ftdlfaig 
to  furnish  proper  appliances,  in  which  a  aonsoit  was  gnBtad,  sad 
in  which  a  second  appeal  was  taken,  where  the  avidaaea  is  te  anas 
as  was  considered  upon  a  formal  appeal,  upoa  whiah  a  Jadgmsat 
la  favor  ef  plaintiff  was  reversed  upon  the  gionad  UuA  platatiff'n 
evidence  showed  that  he  had,  with  the  full  knowMga  af  dafaets  in 
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te  mppUxnem,  yoluntarily  eontbiiMd  to  imk  timrewitii  for  Mvwal 
Months  prior  to  tiw  aeddent;  aad  aasomed  tlie  risk  of  working  th«TO> 
with,  tho  deeifdon  upon  the  former  appeal  is  the  law  of  the  ease. 
(limberg  v.  Olenwood  Lumber  Gompanj,  265.) 

32.  DiiBors  Allbokd— Emflotmint  as  Txamstu— Blbuxht  Of  Naa- 
LKHNOB  KOT  WITHIN  Isstms.— Where  the  plaintiff  was  employed 
as  a  teamster  in  hauling  lumber,  and  the  only  def  eets  complained 
of  were  that  tiie  lines  furnished  were  too  short  and  that  there  was 
BO  seat  on  the  wagon,  OTidenee  of  a  new  element  of  negligenee  not 
within  the  issues,  in  not  haWng  a  brake  on  the  wagon,  of  whieh 
the  plaintiff  had  the  same  knowledge  as  of  the  other  def  eets,  eaanot 
be  considered  as  affecting  the  ^neatlon  of  nonsuit  or  the  law  of  the 
case.    (Id«)    . 

SS.    EviDBNOn— OuaVOMABT       APPUANCnS—lMMATmAIa     BllUN«<— The 

exciusion  of  CTidenee  as  to  whether  it  was  eostomaij  in  the  bosiness 
of  hauling  lumber  with  four  horses  to  haye  a  wagon  equipped  as 
tUs  wagon  was,  and  with  lines  such  as  were  heie  need,  was  ma- 
Inial,  if  at  aH,  only  mi  the  question  of  engligenee,  and,  if  compe- 
tent, sneh  cKcluflion  eeold  not  prejudicially  affect  the  plaintiff's 
rights,  where  it  is  determined  that  he  assumed  the  risk  of  the  ap- 
pliances used.  In  such  case  it  is  immaterial  whether  or  not  there 
was  in  fact  negligence  on  the  part  of  the  defendant  (Id.) 
M*  SnDXNox  Pbopeely  ExGLin>i»— Qusstions  AaKB>  PLAnmfv^— A 
faestion  asked  the  plainU«i  as  to  whether  or  not,  if  he  had  Mnea  long 
enough  to  sit  back  on  the  load,  he  would  have  been  pnUed  off  l^  the 
liMs,  winch  went  at  most  to  the  question  of  negligence  and  the  canse 
of  the  accident,  was  properly  excluded.  It  was  also  proper  to 
cndnde  a  question  asked  plaintiff  as  to  what  use  he  would  haye 
made  of  a  brake  if  there  had  been  one  on  the  wagon.     (Id.) 

25.  KiouosNoi  or  In^o^endint  OoMnuoron  and  SuBOONTBAoroft— 
BvKiMNa  CovnkcrotL  not  Liablx.— A  building  contractor  is  not 
liaMe  for  the  negligence  of  another  independent  contractor,  em- 
ployed  by  the  owner  to  do  the  plumoing  and  sewer  work;  nor  is  he 
Battle  for  the  negligence  of  an  independent  subcontractor  employed 
by  himself  to  do  the  plastering  for  the  building  for  a  speeifled  sam, 
who  agreed  to  famish  aa  the  materials  and  labor  required  to 
complete  the  subcontract,  and  who  had  the  entire  d&arge  of  that 
part  of  the  work  and  sale  eontvel  of  the  workmen  engaged  theran. 
(vieen  y.  oedei  va.y 

26.  QnunoN  OP  Law— IMPBOPB  Bditsal  op  iNantTieiiONB^— Wh«M 
the  nndiiq;>nte4  seidense  showed  that  the  plasterer  was  an  Udepcad- 
cat  eentraeler  aa  to  the  building  centraeter    defendant,  and  the 

did  net    leqnire  him  to  place  his  materials  m  any 

SM  position,  the  meaning  and  effect  of  te  eentract  and  the 

of  the  ps^rties  to  it  were  a  qnestion  of  law  for  the  covt; 

and  it  is  error  to  refuse  requested  instructions  that  the  snbcontracisff 

at  contractor  as  to  the  def  endant,  and  that  if  the 
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jury  believed  the  injury  eompIaiBed  of  mi  te  iwaK  of  nag^- 
genca  on  iho  part  of  tiio  sabeontmetor,  th^  mmt  And  for  the 
defendant     (Id«) 

'27.  Supervision  of  AROH]TBar--BioHT  or  Ehplotks  to  ICakb  Aixxmll- 
•noNS. — The  fact  that  the  work  was  to  be  done  under  the  mporvialon 
of  an  arehiteety  and  that  the  employer  had  the  right  to  naake 
alteratione,  deviationB,  and  omiesiona  from  the  eontraet,  does  not 
change  the  relation  of  an  independent  eontraetor  or  sabeontraetor 
to  that  of  a  mere  iorvant    (Id.) 

2i.    SUPPOST     07     VUDIOT — OONPUCTINe      BVIDXMOB— DUTT     OV     T^AL 

OouBT. — ^Where  the  eridenee  in  rapport  of  the  vordiet,  though  not 
▼eiy  satiflf actory,  ia  sufficient  to  raise  a  eonfliet»  its  snffieionflj  to 
rapport  the  verdict  cannot  be  decided  by  this  court;  but  it  is  tiie 
auty  of  the  judge  of  the  trial  court  to  grant  a  new  trial  whero  tiie 
verdict  is  against  the  weight  of  the  evidence,  according  to  his 
independent  judgment,  notwithstanding  a  conflict  therein.     (Id.) 

NEGOTIABLE  xNSTBUMENTB. 

1.  Action  ttpon  Nora— DinNsa— AoooicxoA^noif  ov  ICix^  iob 
Patx»— Failuu  «p  Pboop— BviDiNon— -AoooHHOOAnoN  worn  Oos- 
POBATioN. — ^In  an  action  on  a  note  which  was  taken  up  by  the  payee 
at  a  bank  to  which  it  was  indorsed,  and  which  was  assigned  l^  the 
bank  to  the  plaintifT  hy  the  direction  and  for  the  use  of  the  payee, 
a  defense  by  the  maker  that  he  signed  it  for  the  aeeommodation 
of  the  payee  wholly  failed  of  proof,  where  the  evidence  shewed 
that  the  maker,  payee,  and  indorser  of  the  note  were  stockholders 
in  a  corporation,  and  that  the  note  was  made  and  indorsed  for  tiie 
accommodation  of  the  corporation,  and  was  delivered  to  the  oor- 
poration  to  be  discounted  for  its  use,  and  tiiat  the  ■K)ney  was 
received  and  used  by  the  corporation.     (Kellogg  v.  Lopei,  49T.) 

2.  SUBKTTSHIP  POS  OOSPOBATIOK— FOBM  OF  iNMBViailT  DlSBWUBDBD 

— OoNntinunoN— BioHTs  anb  OnuoATioiia  ov  Bunms  Inibe  Sbbb. 
— Upon  the  facts  of  the  ease  the  form  of  the  instrument  may  be 
disregarded,  and  the  partiee  to  the  nolo  aie  to  bo  regarded  as  more 
sureties  for  the  corporation,  and  as  sueh  entitled  to  eofttribntion 
from  each  other,  and  each  surety  in  reference  to  the  others,  disre- 
garding their  common  relation  to  the  principal  debtor,  is  primarily 
Mable  to  them  for  his  proportion  of  the  debt,  not  m  a  ouio4y,  but 
as  principal  debtor,  and  his  sorotyahip  ier  the  othsss  appMsa  oafy 
to  the  balaaoo.  (Id.) 
t.  DspiNss  or  Want  of  GoNsiDKKAnoN— Pioov  OiKiT  m  Paw^— The 
facts  in  the  case^  as  to  joint  suretyship  for  the  eorporation,  tiioi^ 
differing  materiaHy  from  the  facts  pleaded  under  the  defease  of 
accommodation  for  the  payee,  were  sihniosibh  under  the  defenss  of 
vant  of  consideration,  yMeh  was  proved  only  in  part  as 
Iho  nuretyship  of  the  defendant  in  his  lelatisns  to  the  payuo 
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imdoner  as  eo-rarotieB,  bat  failed  in  part  as  to  bia  own  pcfmaiy 
liabUitj  for  ona  tUid  of  the  notee  to  the  indoneo  of  tha  bank  for 
tha  naa  of  tiia  p«rea  who  took  np  tha  nota.  (Id.) 
i.  Action  upon  Ezpsbm  Fioion  of  Mak^  or  Nora— Lioal  Oavbe 
OF  AonoN  TO  EzraMT  of  Oonbidibatiok^— Tha  rait  brought  ia  not 
for  eoniributiom  munHj,  bat  ia  apon  tha  axpraaa  promisa  of  tha 
defendant,  aa  maker,  to  pay  tha  note,  and  there  ia  a  legal  eanae 
of  action  in  raeh  eaaa  ta  the  extent  to  whieh  than  ia  a  conaidera- 
tiom  for  the  note.    (Id«) 

5.  AonoK  TO  Canoel  Nora  —  OoKsiDBBATioir— FliiDiNe— Pttsnicp- 
TiONs. — In  an  aetion  to  eancel  a  promiaiory  note  for  alleged  want  of 
eonalderation,  the  itdte  araat  be  praaomad  to  haTa  been  ezecated  for 
a  aofficient  conaideration,  and  where  the  eoort  f onnd  that  there  was 
a  good  and  suffieient  eenaideration  therefor  moWng  from  tha  pnyee 
to  tiia  plaintiif,  all  praanmptions  are  in  tmwt  of  tha  finding  of  the 
eoort.     (Bohrbaaher  y.  Aitken,  489.) 

6.  Nora  FOB  BnowrAm  nr  EsTAra  of  Dioeasd  Pxbson— DisiciaaAL  of 
PlocxBDiNa  AGAiirsT  SuBViviwo  EzBOUTOB.— Where  the  note  of  the 
plaintiff,  pajable  in  six  montha,  waa  axeevted  to  the  defendant  as 
aangnee  of  a  three-foortha  intereat  in  tha  eetato  af  a  daeaaaed 
parson,  of  wideh  plaintiff 'a  deeeaaed  hnaband  and  a  auriiing 
axeentor,  were  eo-exeentora,  in  settlement  of  a  ahortaga  in  tha  eatate 
on  the  part  of  plaintiff's  hnsband  aa  axecntor,  and  in  eonaidaratlon 
of  a  dismissal  of  a  proceeding  legally  institated  bj  tiia  aarignore 
•t  the  payee,  as  heirs,  to  sospend  tiie  powers  of  the  aarfi^ing  asacn- 
tor,  and  to  leroka  hia  letters,  snch  diamisBal,  after  a  fdl  isfaati- 
galion  ef  aH  the  facta  hj  plaintiff'a  attom^,  waa  a  aofklent 
consideration  for  the  note.     (Id.) 

7.  OoMPBomsx  AOBBiiSNTS  BT  LiTi6Airra  Favobbd^— Where  a  legal 
proceeding  has  been  instituted,  and  tiw  parlies,  after  inTcatigalion, 
in  the  absence  ef  fraud,  make  a  compromise  agreement,  on  aeeoant 
ef  which  the  proceedings  are  dismissed,  tbe  dismissal  is  a  aon- 
dderaiion  for  the  agreement,  which  cannot  aftarwarda  be  auida  to 
depend  upon  the  questian  whether  or  not  tlie  pafflfr  could  haya  pro- 
Tailed  in  the  proceeding.  Soch  agreements,  in  the  abamea  of  frand, 
are  f  aTored  and  austained  by  tha  couiti,  because  ttay  put  an  end 
to  litigation  and  tend  to  produce  peace  and  good-wilL    (Id«) 

S.  DoTT  of  Plaintiff  to  Fbfobic  AaBBBMiNT— Gow  Faith  and 
HoNBSTT.— It  appearing  that  plaintiff,  haying  faith  in  her  attamey, 
and  wiahing  to  saya  Ihe  reputation  of  her  deceased  husband,  made 
the  agreement  and  signed  the  note,  under  the  cireumatancea  af  the 
case  good  faith  and  honeaty  require  that  plaintiff  ahould  keep  the 
agreement  she  haa  made.     (Id.) 

9.  Pbxsxntation  of  Claiic  Unnboxssabt — ^Pbbbonal  OBUOAnON. — 
It  was  not  necessary  for  the  defendants  to  haya  preaented  any 
claim  against  the  eatate  ef  the  deceased  husband  ef  the  plaintiff 
CXLT.  OaL--M 


Digitized  by  VjOOQ IC 


Mnr  Thau 


NEGOTIABLE  INSTBUMENTB  (OoniiniMd). 

for  Ms  ghortage  as  «zeeator,  fhe  elaiim  httflag  baw  mUM  kx  fkm 
personal  obligation  of  the  plaintiif  .  If  8h«  desired  tlie  estate  of  her 
deceased  busband  to  be  alone  rasponatble,  die  ahoold  hmy  taken 
that  position  before  the  signed  the  Bote.    (Id.) 

NEW  TRIAL. 

1.  NoncE  or  Intention — Sionatubs  bt  Atiobnbt  not  Subhtitutbd — 
Waivxb  or  Objection.— The  fact  that  the  Botiee  of  imtestioB  to 
move  for  a  new  trial  was  not  signed  hj  a  former  attorn^  of  rec- 
ord for  the  defendant  who  failed  to  eondoet  the  trial,  and  was 
signed  hj  an  attomej  not  regnlarlj  sabstituted,  is  immaterial  where 
objection  on  that  ground  was  waived  by  the  plaintiff  bjr  reeognisiBg 
and  treating  such  attorney  as  representing  the  defendant  en  the 
motion  for  new  trial,  and  serving  papers  upon  him  as  sueh.  (Smith 
V.  Smith,  615.) 

t,  Obdeb  Gbantino  New  Tbiait— iNsumoiENOT  or  Evidbnob--Sup- 
POST  or  General  Obdeb.— Where  the  motion  for  a  new  trial  was 
upon  all  of  the  statutory  grounds,  a  general  order  granting  a  new 
trial  which  can  be  supported  on  the  ground  of  the  insuAeieney  of 
the  evidence  to  sustain  the  verdict  will  not  be  disturbed  upon  ap- 
peaL     (Cooper  v.  Spring  Valley  Water  Works,  207.) 

'^.  Ybbdiot  against  Weight  or  Evidence — CoNrucr — ^DisoBKnoM  or 
Judge — Review  upon  Appeal. — The  judge  of  the  trial  eourt  has 
discretion  to  grant  a  new  trial  on  tbs  ground  that  the  verdiet  is 
against  tibe  weight  of  the  evidence,  notwithstanding  a  eenHiet 
therein,  and  its  order  granting  the  sane  wiU  not  be  disturbed  where 
DO  abuse  of  discretion  appears.     (Id.) 

L  Action  roB  Conversion  or  Stock — Indobsbmbmt — GoNaiDBBATiON 
— ^Pledge — New  Tbial  Pbofeblt  Gbanteb. — ^In  an  action  bj  an 
executor  against  the  corporation  defendant  for  conversion  of  stoek 
belonging  to  the  testator,  where  the  evidence  showed  that  it  was 
regularly  indorsed  in  his  handwriting,  and  was  transferred  bj  the 
holder  to  a  bank  as  security  for  money  borrowed,  and  the  verdiet 
was  for  the  plaintiff  on  the  ground  that  the  shares  were  wrongfvlly 
taken  by  the  holder,  who  directly  testified  that  the  stoek  was 
indorsed  ana  delivered  to  him  by  the  testator  in  paymoit  for  pio> 
fessional  services,  the  eourt  propwly  granted  a  bow  trial,  aetwith- 
fltsnding  conflicting  evidence  that  sneh  services  were 
giwB.     (Id.) 

5.  iMPBorBB  Admission  or  Nboatitb  TasriMONT^— Ib  wm 

mni  iBHfweperiy  admitted  testiawBy  tiiat  the  deeeased  had  m&wm 
teM  eertaan  witnesses  that  he  had  transferred  the  stoek,  and  ttal 
the  physician  never  told  the  witnesses  that  the  sleek  had  been 
transferred  to  hasL  Thef  were  net  catted  iqpoB  Is  Sfpeak  Ihsvsof  to 
tUrd  persons.     (Id.) 

or  Pbochdxngs  or  Oovbt — Ms 

miseondnct  on  the  part  ef  the 
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wider  adTisoDMiit  a  caM  tried  is  hiB  oonrt  of  ffuh  a  aatwt  tlyLt 
tk%  rabetantial  rights  of  the  party  against  whom  the  ••■•  is 
dedded  have  been  materially  affected  therebj,  eonsUtutes  an  ^'irregn- 
laritj  in  the  proceedings  of  the  court,"  for  which  a  new  trial  may 
be  granted,  under  subdiviaioB  1  of  section  657  of  the  Code  of  CSril 
Procedure,  if  established  bj  eompetent  affidaTitiu  (Gaf  v.  Ter- 
rance,  144.) 

7.  Bights  ov  Moynve  Pabvt  as  to  A^nDAyirs-^BvLT  vt  CoomnB- 
AjrrxDAViTs — OoNsiDKaAxiOM  BT  Ck>UBT.— The  party  sMyriag  for  a 
new  trial  on  the  ground  of  ''irregularity  in  the  proceedings  ef  the 
court  which  prevented  a  fair  trial,"  is  entitled  to  file  and  serve 
not  only  competent  original  affidavits  tending  to  establish  the  same, 
but  also  repljr  affidavits  to  new  matter  in  counter-affidavits,  and  is 
of  course  entitled  to  have  all  competent  affidavits  eoarideved  bf  the 
eo«t  upon  the  hearing  oi  the  motion.    (Id.) 

8.  IliFBOPEB  ObDXB  STBUONe  OOT  AlTDAVlTS— APFBAL— BXUi  OV  EX- 
CEPTIONS—ACTION  or  OouxT^— The  trial  court  is  not  justiAed  in 
striking  out  anj  competent  affidavits  filed  and  served  190a  the 
motion.  An  order  purporting  to  do  so  after  final  judgment  is  ai^»eal- 
able;  and  the  appellant  is  entitled  to  a  bill  of  exceptions  embodjing 
anjr  competent  counter-affidavits  stricken  out.    (Id.) 

9.  lffnn>Aif¥s— SiTTLiMBNT  OF  EzoiFTiON&— Di80Bsraoif.^-The  grant- 
ing of  the  writ  of  mandoTMU  is  not  a  iMitter  of  rigkt,  b«t  a 
matter  largely  within  the  discretion  of  the  court.  The  wiit  witt  not 
issiM  where  it  would  be  of  no  benefiit  to  the  applicant,  or  if  he  does 
not  establish  his  right  to  the  relief  sought  But  tiie  discretion  ef  the 
court  to  grant  or  refuse  the  writ  is  not  arbitrarj,  but  is  to  be  ezer- 
ciaed  in  accordance  with  the  established  rnks  ef  law,  in  Mder  to 
prevttU  a  failure  of  justice.  It  would  be  am  abuse  of  discretion 
to  lafuse  the  writ  to  one  who  has  a  substaaisal  lA^  te  protest  or 
eaf eiee  which  may  be  accomplished  thsrebj,  aad  for  which  thsve  &§ 
ae  other  plain,  speedy,  er  adequate  rsoMd^  in  the  ordinarj  coufse 
of  law.    (Id.) 

10.    AinDAVITS  UPON  lNf«ttMAT10N  AXO  BHdHP  PMmLT  BniCKBI  OUT 

— DncANn  TOO  Bboao — Bstusal  or  MAM»AnL — ^An  affidavit  filed  bf 
an  attorney  for  the  moving  party,  aiwsfling  the  judge  for  miscon- 
dnst  solely  upon  inf onnation  and  belief,  is  wavaiMng  lor  anf 
pnrpsse,  and  it  was  properly  stricken  out  as  ssandalons.  Where  the 
denand  which  was  the  basis  of  the  petitisn  ier  the  wiH  ef  man- 
date was,  that  such  affidavit  be  indnded  wMi  othsrs  in  the  hiM 
ef  sMeptions,  it  was  too  broad;  and  the  aHsraaHve  writ  ef  hmm- 
date,  having  been  awarded  for  a  purpose  parity  psoper  aai  |av% 
impvoper,  will  be  discharged,  and  a  pwemptnsy  wiit  witt  be  ; 
(Id.) 
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NOTI025.    See  Bona  Fide  PuehaBer,  1. 

KUISANOB. 

1.  Bam  GAasiNO  Injuit  to  Lahd— DnTBuomnr  or  OttLvnE-TMtwB 
Hamdatobt  lNJUNonow<— a  dam  erected  Ij  the  defendant  wUeh 
eaoeed  the  waters  of  a  etrean  to  flow  out  of  their  natoral 
ehannel,  and  to  flow  over  the  plaintiff's  land,  eansing  irreparable 
injury  thereto  bj  the  ezcaration  of  deep  gulches  therein,  and  the 
destmction  of  orange-trees  growing  thereon,  is  a  nuisance  per  $e, 
which  may  be  abated  bj  a  mandatory  injunction  eompelling  the 
defendants  to  remove  so  mueh  of  the  dam  as  caused  the  injoiy. 
(Allen  y.  Stowdl,  666.) 

S.  U8I  07  Kandatdbt  iNJVNOnoir^— a  trespass  irreparable  in  Ms 
character  and  of  a  eontinuing  naturci  or  a  nuisance,  may  be  re- 
strained by  a  mandatory  injunction,  thus  restoring  things  to  their 
original  condition.  The  right  to  a  mandatory  injunction  does  »ot 
depend  upon  the  settlement  of  the  rights  of  the  parties  at  law, 
nor,  if  there  be  a  lega*  injury  caused  by  a  nuisance,  upon  the 
extent  of  the  damage  euased  thereby  measured  I7  a  money  standard. 
The  principles  upon  which  mandatory  and  prohibitory  injunctioas 
are  granted  do  not  materially  differ.  The  courts  are  perhaps  more 
reluctant  to  interpose  the  mandatory  writ,  but  ia  a  proper  eaaa  it 
is  never  denied*    (Id.) 

t.  Location  ov  Bailsoad  Cir  -xbts— Mist/.kb  ov  Bailboad  Ooupant 
-Dbvendants  mot  justified. — The  defendants  had  no  right  to 
build  the  obstruction  to  plaintiff's  injury  for  the  purpose  of  eor- 
recting  a  mistake  of  a  railroad  company  in  locating  its  culverts 
Whatever  was  the  effect  en  plaintiff's  land  from  the  defective  con- 
dition of  the  railroad,  or  the  location  ef  its  culverts,  defendants 
cannot  justify  or  defend  their  acts  oa  the  ground  that  they  were 
endeavoring  to  obviate  the  mistakes  of  the  railroad  company  and 
failed,  it  appearing  that  their  dam  was  the  eanse  of  the  injury  te 
plaintiff's  land.    (Id.) 

OFf'ICE  AND  OFFIGEBflb 
1.  OouNTT  QovxaNiiXHT  AoT — Otfioi  €V  Bistiiov  Attobnst — 8m- 

▼IGKS    07     STKNOOaAPHEB    NOT    A     CLAIM    AOAINST     COUNTT^ — ^The 

County  Qo/emment  Act  of  1897,  defining  the  duties  and  fixing  the 
compensation  ef  district  attorneys,  and  making  it  in  full  for  all 
services  of  every  kind,  and  of  every  deputy  and  assistant  not  other- 
wise provided  for  in  the  act,  makes  the  district  attorney  responsible 
for  the  services  ef  a  stenographer  employed  by  him  to  write  letters, 
pleadings,  and  judgments,  and  such  services  cannot  b^  allowed  as  a 
legal  claim  against  the  county.  Th  traveling  and  ether  ezpensea 
to  the  district  atton^y  under  section  228  of  the  County  Govemmeat 
Act  do  not  include  such  service  of  a  stenographer.  (Humiatoa  v. 
Shaffer,  195.) 
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t.  AoousATioN  or  OmoB  fos  MisooNDxroT— Pubposi  07  PBOonmro 
— lirrKOT  OF  Jttdomxnt. — ^An  aemuBtioB  made  hj  a  grand  ivrj 
under  eeetion  758  et  seq.  of  the  Penal  Code,  eharging  an  offieer  with 
mleeondnet  hi  his  office,  has  for  its  main  purpose  the  remoral  of  the 
aeensed  from  his  offiee.  The  judgment  ean  go  no  farther  than  sneh 
remond;  and  if  it  involyes  a  eriminal  offense,  the  judgment  is  no 
har  to  a  eriminal  proseeutioa  for  sueh  offense.  (People  t.  Bur- 
leigh, 85.) 

8.  Accusation  not  an  Indicticsnt— Obdxr  Sustainino  Dncuam— 
Afpkal  ST  PioPLB— Dismissal. — ^The  aoensation  is  not  an  indiet- 
ment,  nor  is  it  to  be  treated  as  sueh.  The  trial  under  the  aoensa- 
tion is  not  subject  to  the  roles  applying  to  the  trial  of  an  Sndietment. 
The  people  have  no  right  of  appeal  from  an  order  sustaining  a 
demurrer  to  the  aeeosationy  and  its  appeal  therefrom  most  be 
dismissed.    (Id.) 

i.  OincB  07  TAx-CoLLXCToa— FoECDLB  Possession— 077IOB  Di 
Faoto— Injunction— Titlb  not  Inyolyid.- Where  an  ineligible 
person  eleeted  to  the  offiee  of  tax-eolleetor,  and  having  the  eertifleate 
of  election,  took  forcible  possession  thereof  from  tho  incumbent 
holding  oyer,  who  believed  in  good  faith  that  he  had  tho  right  to  re- 
tain poeseesion,  and  resisted  such  forcible  possession,  and  the  court 
found  that  the  intruder  was  in  possession  of  the  office  and  was  de 
foeto  tax-collector,  when  an  action  was  commenced  l^  him  to  enjoin 
the  incumbent  from  interfering  with  him  in  the  perfbrmance  of  his 
duties,  the  title  to  the  offiee  was  not  inrolTed  in  such  suit,  and 
cannot  be  inquired  into,  and  the  defendant  bj  resisting  the  intru- 
sion and  obeying  the  injunction  has  lost  none  of  his  l^gal  rights. 
(Scott  y.  Sheehan,  691.) 

6.  Finding  Suppobtbd  bt  EmxENO&r-Wheve  it  cannot  be  said  that 
there  was  not  sufficient  evidence  before  the  eourt  to  justify  its  ilad- 
ing  that  the  plaintiff  had  entered  upon  the  duties  of  his  vtB^^  it 
was  proper  to  enjoin  the  defendant  from  interfering  with  the 
phtintiff.     (Id.) 

f.  ELBOnONS— TAX-COLI«OTO»— QUALI7I0An0NS  VOB  077IOB— BlSI- 
DBNCB  70B  FiVS  YSABS  BX70B1  ELIOTION — SAN  FEANOISOO  GHASTES. 

— ^Under  the  charter  of  San  Francisco  the  tax-coUeetor  must  be  an 
elector  of  the  city  and  county  at  the  time  of  his  election,  and  for 
flye  years  previous  thereto;  and  if  he  has  not  those  qualifications  at 
tiie  time  of  his  election  he  is  not  capable  of  being  eleeted  to  that 
office,  and  will  not  be  entitied  to  hold  the  office,  even  though  he  has 
received  a  majority  of  the  votes  cast  at  the  election.  It  is  of  no 
avail  that  he  has  the  requisite  qualiUcations  at  the  time  of  taking 
office.     (Sheehan  v.  Scott,  884.) 

7.  Constitutional  Law — ^Lbgislatubs  Powsa — Quali7igations  vob 
077ICX.— The  eonetitution  of  the  state  is  not  a  grant  of  power, 
and  the  legislative  power  which  is  vested  In  the  senate  and  as- 
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■embfy  inelndes  all  power  not  ezprwBfy  piohibitad  to  the 
altnre  or  elsewhere  eonferred.  Tlioogh  the  lagisfaitiire  eannot  hi- 
erease  or  diminish  the  qnalifieations  whieh  the  eonstitntion  has  pre- 
scribed for  eligibilitj  to  the  offices  ereated  by  that  instrument,  never- 
theless, for  all  offices  which  the  leg:]8]atiire  maj  aathorise  or  estab- 
lish, it  may  prescribe  such  qualifications  as  in  his  judgment  will 
best  accord  with  public  poliegr  or  sabser?e  the  interests  of  those 
affected  therebj.     (Id.) 

S.    QUALDIGATIONS    IN    MUNICIPAL   CHAB'CT^— L»gI8IATiyi    AUTHOBITT 

or  State. — The  authority  to  proTide  a  municipal  goremment  is 
referable  to  the  lawmaking  power  of  the  state,  and  the  enactment  of 
a  charter  for  a  mnnidpalitj  is  a  legislative  act,  and  the  authority 
withdrawn  from  the  legislature  and  given  to  the  city  is  part  of  the 
lawmaking  power  of  the  state.  The  adoption  of  the  charter  hj 
the  city,  and  its  approval  by  the  legislature,  have  the  same  effect 
as  that  of  a  law  passed  by  bilL  The  provisions  of  the  San  Fran- 
cisco charter  in  reference  to  the  qualifications  for  eligibility  to 
the  office  of  tax-collector  have  been  established  l^  the  legislative 
authority  of  the  state,  and  are  valid.  (Id.) 
9.  Finding  Against  QuALmcATioNS— Besidknox  vob  Fevi  Yxabs— 
SuvFioixNOT  OF  EVIDENCE — ^Pbobativx  Faots. — ^A  finding  of  the 
court  that  the  appellant  had  not  been  a  resident  elector  of  the  city 
of  San  Francisco  for  the  period  of  five  years  next  preceding  the 
date  of  the  election  is  sufficiently  sustained,  and  must  be  aeeepted 
as  correct,  in  so  far  as  the  determination  of  the  court  upon  the 
probative  facts  upon  which  the  ultimate  fact  depends  was  made 
upon  eonfiicting  evidence  or  by  reason  of  inferences  from  estab- 
lished facts.     (Id.) 

10.  Change  or  DoiaciLB — ^Bubden  of  Pboof— Diolabatioii8  or  Intsn- 
noN — ^Union  or  Act  and  Intent  Bequibed. — ^The  burden  of  proof 
was  upon  the  appellant,  who  had  acquired  a  domicile  in  another 
county,  to  prove  a  change  of  domicile;  and  evidence  of  mere  decla- 
rations of  future  intention  will  not  affect  the  residence  until  the 
intention  is  carried  into  effect  by  the  completed  act  The  resi- 
dence can  be  changed  only  by  the  union  of  act  and  intent     (Id.) 

11.  DEAr,  Dumb,  and  Blind  Astlum— Powxbs  or  Boabd— Bbmoval  or 
Physician. — The  board  of  directors  of  the  deaf,  dumb,  and  blind 
asylum  having  elected  a  physician,  who,  under  subdivision  4  of 
section  2255  of  the  Political  Code,  is  to  be  elected  for  the  term 
of  two  years,  have  no  power  to  remove  him  during  the  term  pre- 
scribed. The  power  given  by  subdivision  5  of  that  section,  "to 
remove,  at  pleasure,  any  teacher  or  employee,''  is  to  be  eonstrued 
as  referring  only  to  employees  or  officers  of  a  like  kind  or  class  with 
the  teachers  who  hold  without  fixed  term,  and  not  as  including 
the  physician,  whose  term  of  office  is  fixed,  and  whosn  removal 
is  provided  for  only  by  section  772  of  the  Penal  Code.  (Wall  v. 
Board  of  Directors  of  Deaf.  Dumb,  and  Blind  Asylum,  468.) 
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18.  BT-IiAW8  Of  BoABD— FowxB  ov  BncOTiLy— The  boftrd  hmTing  m 
power  under  fhe  statoto  to  remore  its  phjeiefaA  during  the  term  for 
whieh  he  wms  eleeted,  eovld  not  eonfbr  raeh  power  mpon  itself  by  its 
bj-laws.    (Id.) 

1$.  Tims  of  Elbotion— Sepsal  op  Bt-Laws— FusTTiiFTioif  ov  Smu- 
XJkRiTT.— The  fact  that  the  time  of  the  eleetion  of  the  phjsieian  did 
not  oeeor  on  the  day  prescribed  in  the  by-laws  is  immaterial  where  it 
appears  that  the  1^-laws  had  been  preTious^  repealed  under  pro- 
eeedings  for  repeal  whieh  must  be  presumed  to  have  been  regular. 
(M.) 

li.  BBTBOSPBonvn  ELioraoii.— Assuming  that  the  board  had  no  poww 
to  elect  the  physician  retroepeetiTely  for  the  period  which  had 
elapsed  a  the  time  of  election^  the  result  would  be  merely  that  his 
term  of  two  years  would  either  eonunenoe  at  the  date  of  the  elee- 
tion or  would  be  proportionate^  shortened;  whether  it  would  bo 
one  or  the  other  it  Is  deemed  unnecessaxy  to  determine.    (Id.) 

16.  CJoicPSNSAnoN  OF  PHYSicuNd— The  term  "employees''  used  in  snb- 
division  6  of  section  2255  of  the  Political  Code,  i^Wng  power  to  the 
board  ''to  tx  the  compensation  of  teachers  and  employees,"  may  bo 
deemed  used  in  a  larger  sense  so  as  to  include  the  eompensatioa  of 
the  physician.  The  same  words  may  hare  different  constructions  to 
effectuate  the  intention  of  the  act.  Kor  Is  it  clear  that  in  the 
absence  of  statutoiy  provision  the  power  to  elect  an  ofltoer  does  not 
cany  with  it  the  power  to  proTide  for  the  condensation  of  the 
oiBcer.     (Id.) 

IC  CHABTB  of  0AKLAN]>— CtoMPXNSATIOir  OF  ''AUDITOB  AMD  A88H- 
80B"— SiNeLI     OfFIOB— 001CMI88I01f8     OK     TaXB»— liUnUTT     OiT 

Official  Bond. — ^Under  the  charter  of  the  city  of  Oakland,  the 
office  of  "auditor  and  assessor"  is  one  single  office,  and  the  incum- 
bent thereof  is  only  entitled  to  the  salary  fixed  for  that  office^  and 
he  is  liable  on  his  offieial  bond  for  commissions  retained  on  taxes 
collected  and  not  paid  into  the  treasury.  (City  of  OaUand  y. 
Snow,  419.) 

17.  DBSOBimoN  OF  Offioi  nr  Boim— "Ex  Ownan  Absk80B"-^Qi- 
UOATION  MOT  AFFiOTBDd — ^Though  the  charter  describes  the  office  as 
that  of  "auditor  and  assessor,"  and  fixes  the  salary  of  the  inenm- 
bent  as  such,  yet  where  it  aleo  provides  that  "the  auditor  shall  be 
eoB  officio  assessor,"  and  that  there  shall  bo  eleeted  "am  auditor, 
who  shall  be  ea  officio  assessor,"  and  the  incumbent  was  elected  as 
auditor  and  ex  officio  assessor,"  and  the  official  bond  was  requiied 
by  the  city  council  by  the  latter  description,  the  description  so 
adopted  in  the  bond  is  harmless,  and  does  not  affect  the  validity 
of  the  obligation,  whieh  is  the  same  in  legal  effect  as  if  the  officer 
styled  therein  were  "auditor  and  assessor,"  instead  of  "auditor  aad 
ox  officio  assessor."     (Id.) 

IS.  Dunxs  OF  Offigbb — Gonstbuctiok  of  Bond. — ^The  priniissiMS  of 
the  charter  respecting  the  duties  required  of  the  officer  are  lead  iato 
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OFFICE  AND  OFFICEBS  (Oontiiraed). 

t'lie  bond,  and  are  to  be  eonatroed  in  eonneetion  wltSi  it  There  k  bo 
i&fringement  of  tbe  etriefc  rights  of  the  loietieBy  bj  eonatming  the 
meaning  of  the  terms  employed  in  the  bond  in  aeeordaaee  with 
reeognized  rules  for  the  interpretati<m  of  eontraefei.     (Id«) 

19.  Adoption  ov  Laws  BisPBonNa  Bivikub  jjkd  TAZATioir--CoiiPsir- 
SATiON  HOT  AnnoTXD.— The  adoption  in  the  Oakland  ehartai  of 
the  laws  of  the  state  applicable  to  the  assessment,  equalization,  lerj, 
and  eollection  of  taxes,  and  making  the  powers  and  duties  of  tho 
eity  assessor  the  same  as  those  of  the  eountj  assessor,  did  not 
inelude  anj  proYisions  of  law  respeeting  eompensation  for  the  eol- 
leetion  of  taxes,  nor  affect  the  eompensatioB  of  the  "aiiditor  aad 
assessor^'  as  ilxed  bj  the  eharter.    (Id.) 

20.  AonoN  OK  Bond — ^Findinos— ^ukbtion  or  Law.— In  the  aetlon 
on  the  bond  the  findings  are  to  be  eonstmed  so  as  to  sostain  tlio 
judgment.  A  finding  that  the  defendant  eoUeeted  the  mon^  ''as 
assessor''  or  "as  ev  officio  assessor''  is  of  the  same  legal  import; 
and  a  finding  that  he  "failed  to  perform  the  olfieia]  duties  of  soeh 
office  as  ex  offloio  assessor"  is  eqidTalent  to  a  finding  that  he  failed 
to  perform  that  portion  of  the  duties  of  the  offiee  to  wliieh  he  wao 
elected  and  for  which  the  bond  was  given.  It  was  a  qaestioa  of  law 
whether  he  was  entitled  to  eompensation  for  the  eoDeetloii  of  taaa^ 
and  an  answer  that  he  was  so  entitled  did  not  raise  am  iiiiio  oa 
which  a  special  finding  was  required.     (Id.) 

81.  EvzDENOs  Pbopeklt  Ezcludxd— Consxnt  ov  Citt-— NoToanrr  ov 
CiAiii. — ^Evidence  was  properlj  excluded  to  show  that  the  eon- 
missions  on  taxes  collected  were  retained  hy  defendant  with  tho 
consent  of  the  city,  or  that  he  declared  prior  to  his  eleetioa  that  ho 
intended  to  claim  the  commissions,  or  that  several  oity  offieiala 
had  approved  of  his  aet  or  consented  thereto,  and  that  it  was  a 
matter  of  public  notoriety.  The  city  eould  not  consent  to  a  viola- 
tion of  its  eharter  or  be  estopped  from  claiming  the  monej  bj  the 
erroneous  interpretation  of  its  charter  bj  its  oflieials.     (Id.) 

88.  BxTmcixNCT  ov  Evidsnoi— Amount  Betainbk- Oohvbsxov^ — 
Where  the  amount  collected  was  shown,  and  the  amoont  paid  into 
the  treasuxy  during  the  term  of  office  was  shown,  and  then  was 
no  averment  or  evidence  that  any  further  amount  had  been  paid, 
findings  that  plaintiif  had  failed  to  pay  into  the  treasury  the  amount 
di  the  excess  for  which  judgment  was  given,  and  that  he  appro- 
priated the  excess  to  his  own  use,  were  sufficiently  sustained.     (Id.) 

23.  Execution  and  Delivxrt  or  Bond— Loss  of  ORieiNAi«— Svidknoi 
—Presumption— Support  or  Finding.— Where  the  original  bond 
was  lost,  and  a  copy  was  set  out  in  the  complaint  and  introdueed 
in  evidence,  and  the  answer  substantially  admitted  the  execution 
of  the  original,  and  it  was  proved  to  have  been  delivered  to  tiie 
mayor,  and  by  him  to  the  city  clerk,  and  was  copied  by  the  elerlc 
^Qto  the  register  of  official  boDils,  this,  in  conneetion  with  the  pre- 
scAption  that  official  duty  was  regularly  performed,  li 
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to  rapport  a  flBdiiig  thst  tho  original  bond  was  ezeeated  and 

deUymd  to  the  eitj.    (Id.) 
84.  Afpboval  Of  Bond  mot  Bequiud.— Tlie  original  bond  was  a  TaUd 

obligation  of  the  priadpal  and  raiotj,  without  anj  approval  \>j  tht 

nayor  or  eitj  attomox*    (Id*) 
Bee  Estates  of  Doeeased  P«non%  tC 

PABENT  AKD  CHILD. 

L  DnroBoi— OnsTODT  w  (tai»  Awabdd  vo  Movhke— NsonaiaT 
SmviGis  TO  Child— DnoBOBD  Fathsb  mot  Liabul— Where,  hj  a 
deeree  of  diyoree,  the  eostodj  of  an  infant  ehild  of  the  parties  was 
awarded  to  the  mother,  who  l^  eontraet  with  the  father  agreed  lo 
maintain  the  ehild  in  eonsideration  of  eertsin  pajmentSy  the  father, 
who  has  not  eontraeted  for  neoessaiy  sorgieal  services  rendered  to 
the  ehild,  is  net  liable  therefor  to  a  snrgeon  who  knew  of  the  deeree 
and  of  the  award  of  the  eostodj  of  tiie  ehild  to  the  mother.  (Self • 
ridge  T.  Fazon,  718.) 

1.    COMSTBUOTIOM   OV  ClVIL  O0IVI*-IiEABILnT  liMITID  TO   CUUTODr  Of 

Child. — ^Under  seetions  196  and  207  of  the  Civil  Code  the  dntj  of 
a  parent  to  rapport  a  ehild,  and  the  liabilitj  of  the  parent  f6r 
neeesaaries  fnmiBhed  to  the  ehild  bj  a  third  person,  are  eonflned  te 
a  parent  entitled  to  the  eostodjr  of  the  ehild  and  having  it  nnder 
his  charge,  and  no  sueh  liabi]it]r  attaches  to  a  parent  who  has  been 
deprived  of  soch  enstodx  and  charge.    (Id.) 

PABTITION. 

Plkadimo  —  SuffieuwoT  of  rtaoaimoir— Fbivoloxjb  Afpial  —  Dam- 
ABES, — ^Where  the  description  of  the  property  in  a  complaint  in 
partition  is  sulfieient  under  the  role  in  all  Jnrisdictions,  and  long 
settled  in  this  state,  npon  appeal  from  an  interlocntory  judgment 
involving  onlj  a  demurrer  for  Qncertainty  in  the  description  the 
judgment  will  be  afSrmed  with  damages  for  a  frivolous  appeaL 
(Home  Seraritj  Building  and  Loan  Association  of  Alameda  Coon- 
ij  ▼•  Western  Land  and  Title  Compaqyi  817.) 

Bee  Trusts,  l-«. 

PLACE  OP  TBIAU 

1.  OiDB  CBiMOiMa  VkMus— Bisidxmoi  Of  DxfSMDANTB— Comvsmumoi 
Of  WnMxssis — ^PasauiiraoMa  ufom  Appkai/— DiscsKnoM^ — ^All 
presumptions  upon  appeal  are  in  tmrcfr  of  an  order  changing  the 
l4aee  of  triaL  Where  the  motion  was  made  on  the  ground  that  all 
the  defendants  save  one  were  residents  of  the  county  to  which  the 
venue  was  changed,  and  that  he  was  not  a  proper  or  necessary  party 
to  the  action,  and  also  on  the  ground  that  the  convenience  of  wit> 
nesses  and  the  ends  of  justice  would  be  promoted  by  the  change,  sop- 
ported  by  affidavits,  if  it  be  conceded  that  such  defendant  was  a 
party,  the  order  may  be  supported  on  the 
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seeond  groxmd  stated  in  the  motioB,  and  It  will  not  be  dhtmbad 
upon  appeal  where  no  abuse  of  diaeretion  appean.  (Gnmt  t.  Ban- 
nJBter,  219.) 
t.  Action  to  Qum  Title  to  Stock  of  Oobfokation— Place  of  Trans- 
action— ^Besidenob  of  Witnesses — Qsnkeal  Affidavits  in  Suf- 
FOBT  OF  Obdeb.— Where  the  action  was  brought  to  quiet  title  to 
stock  in  the  corporation  defendant  having  its  place  of  business 
in  the  county  to  which  the  venue  was  changed,  and  the  transactions 
involved  in  the  cause  of  action  and  defense  took  place  in  that 
eountjy  and  the  plaintiff's  grantor  and  all  defendants  owning  stock 
reside  therein,  and  plaintiff  has  business  relations  therein,  although 
both  the  affidavits  for  defendants  and  the  counter-affidavits  of 
plaintiif  as  to  the  convenience  of  witnesses  were  too  general,  in 
merely  stating  their  residence  without  giving  their  names  and  the 
testimony  expected  from  each,  and  little  importance  would  be  at- 
tached to  defendant's  affidavit  had  the  motion  been  denied,  yet 
where  it  was  granted,  taking  their  affidavits  in  connection  with  the 
pleadings  and  papers  on  file,  and  the  same  general  charaetei  of 
the  counter-affidavits,  it  cannot  be  said  that  there  was  not  sufficient 
basis  for  the  order.  (Id.) 
S.  Stipulation  fob  Time  to  Plead — Motion  fob  Chancb  of  Yenite. — 
A  stipulation  giving  to  the  defendant  further  time  to  plead  carries 
with  it  the  right  to  move  for  a  change  of  venue  at  the  time  of 
pleading  under  the  statute,  notwithstanding  the  allowing  of  "addi- 
ional  time  to  make  a  motion  in  said  action"  was  stricken  from  the 
stipulation.     (Id.) 

PLEADING. 

I.  Segond  Amended  Complaint — Erbobs  in  Ruling  upon  Formxb 
Complaints. — Where  issues  were  joined  and  a  trial  had  upon  a 
second  amended  complaint  the  former  complaints  were  superseded, 
and  any  errors  in  rulings  made  upon  the  former  complaints  are 
immateriaL     (Boon^  v.  Gray,  753.) 

t,    SUFFICIENCT     OF     AMENDED     COMPLAINT — INJUNCTION — DAMAGES — 

Demubbeb — ^MisjoiNDEB  OF  CAUSES. — Where  the  second  amended 
complaint  sought  an  injunction  to  restrain  injuries  to  plaintiff's 
premises  from  blasting  operations  of  the  defendant,  and  for  dam- 
ages for  injuries  sustained  thereby,  and  in  aid  of  the  injunction 
not  only  alleged  the  throwing  oi  large  rocks  upon  his  premises,  but 
also  set  forth  injuries  to  sewers,  causing  sewer  gas  to  arise  on  the 
premises,  and  clouds  of  fine  dust,  affecting  the  health  of  plaintiff 
and  his  family,  and  injuring  their  carpets,  curtainsi  and  furniture^ 
a  demurrer  for  misjoinder  of  causes  of  action  was  proper^  over- 
ruled. (Id.) 
S.  Impbopeb  Assumptions  in  Demubbeb. — Grounds  of  demnner  as- 
suming that  the  complaint  was  solely  one  for  damages  wen  prop- 
erly overruled*     (Id.) 
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i.  Unoebtaintt  as  to  DA]CAaia--SraGmo  Dxnzaxa  of  OompiiAIMT— 
Truu — Though  the  amended  eomplaint  was  to  some  extent  nneer- 
tain  as  to  the  exaet  amonnt  of  the  damages  sostained  by  plaintiff 
for  the  particular  injuries  eomplained  of,  yet  where  the  answer 
speeifieallj  denied  all  the  allegations  of  the  eomplaint  and  a  trial 
was  had  upon  the  issues  thus  joined,  the  defendants  were  not  preju- 
diced by  the  refusal  of  the  eourt  to  sustain  a  demurrer  for  such  un- 
certainty.    (Id.) 

f  •    AonON  Ktt  MiNINO  MjLOminEBT  AND  WOBK — ^LSSUIB — OOUNTKSGLADC 

— Ck>NnjGTENe  Etidsmgb— Pbobabxutiss — STTFPOftT  or  PiNBINeS. — 
In  an  action  to  recoyer  a  balance  of  account  for  mining  machineiy 
alleged  to  have  been  sold  and  delivered  to  the  defendant,  and  for 
work  in  installing  the  same  upon  a  mining  claim  owned  by  a  cor- 
poration in  which  plaintiff  was  a  stockholder,  where  issue  was 
joined  upon  the  complaint,  and  the  defendant  by  answer  and  cross- 
complaint  pleaded  a  counterclaim  for  money  paid  to  plaintiff's  use^ 
and  the  evidence  was  squarely  eonflicting  between  the  parties,  with- 
out other  witnesses,  and  the  probabilities  were  in  favor  of  the 
defendant,  findings  against  the  plaintiff,  and  in  favor  of  the  counter- 
claim of  the  defendant,  were  sufficiently  supported  and  will  not  be 
disturbed  upon  appeaL     (Abner  Doble  Company  t.  McDonald,  641.) 

i.  Cboss-Complaint— Pailubi  to  Aixiex  Non-Paymxnt  of  Oountb- 
GLAiM — CuiUE  or  Detect. — ^The  failure  of  the  cross-complaint  to 
allege  non-payment  of  the  counterclaim  pleaded  therein  was  cured 
by  answer  thereto  denying  the  original  indebtedness,  by  failure  to 
object  to  evidence  thereof  for  such  failure^  and  by  findings  In 
support  of  the  countereaUm.     (Id.) 

7.  BiQHT  TO  FXI4B  Cboss-Coj<plaint— Nbw  Pabttm  Powt  OF  Oousr. 
— The  right  to  file  a  cross-complaint  under  section  442  of  the  Code 
of  Civil  Procedure  is  limited  to  cases  in  which  the  defendant  seeks 
afSrmative  relief  against  a  party  to  the  action.  New  parties  can 
only  be  made  by  an  order  of  the  court;  but  the  eourt  has  no  power 
nnder  section  389  of  that  code  to  bring  into  the  action  for  deter- 
mination a  controversy  between  the  defendant  and  strangers  to  the 
action  which  is  irrelevant  to  the  action  as  between  the  parties  be- 
fore it.  The  persons  brought  in  must  be  persons  whose  presence  is 
essential  to  the  determination  of  the  controversy  before  the  eourt 
(Alpers  V.  Bliss,  565.) 

fi.  PABTinON — ^EX  PaBTB  ObDEB  of  JUDOE  AU/yWINO  CBOSS-OOMFLAIinr 
— <}0NTB0VXB8Y  WITH  THIBD  PaBTCBS— OsDEB  YAGATINe  AMD  SiBIK- 

we  Odt— DiSGasnoM. — ^Where  a  defendant  at  the  time  of  ilHng  his 
answer  in  an  action  for  partition  obtained  an  es  parte  order  from 
the  judge  out  of  court  permitting  a  supplemental  eroes-complaint 
to  be  filed,  in  which  he  set  up  a  titie  acquired  nine  years  after  the 
commencement  of  the  action,  and  alleged  that  plaintiffs  pending  mtik 
had  transferred  their  titie  to  a  third  person,  and,  without  'wder  ef 
court,  made  such  third  person  a  party  def endaat|  with  whoa  a 


Digitized  by  VjOOQIC 


876  PiiEADiNa. 


PLEADING  (Continued). 

eontroveray  was  sought,  and  the  reHef  against  the  plaintifh  was 
limited  to  a  monej  judgment  for  rents  and  profits,  the  eourt  «xer- 
dsed  proper  discretion  under  section  987  of  the  Code  of  Civi]  Pio- 
eedure  to  vaeate  such  ex  parte  order,  and  to  strike  the  eroas-eom- 
plaint  from  the  files.  (Id.) 
9.  BiOHT  or  Dismissal  or  Action. — ^The  right  of  the  plaintifTs  to  ha^e 
the  action  dismissed  and  the  authority  of  the  clerk  to  enter  the  judg- 
ment of  dismissal  depend  upon  the  condition  of  the  pleadings  at 
the  time  of  the  request  for  dismissal,  and  where  a  cross-complaiBt 
was  properly  stricken  from  the  files  the  plaintiffs'  right  to  dismiss 
the  action  was  absolute.    (Id.) 

It.  Chakactbb  or  Land  Suxd  foft— Nboatitx  ALUMAnoN— Dsmuit— 
BuEDSN  or  Pboov.— Where  the  aetloa  was  for  the  reeoyerj  of  a  lot 
of  land  situated  on  Lake  Merritt,  in  the  city  of  Oakland,  oomr 
prising  one  acre  and  ono  twelfth,  with  dwelling-house  and  other 
improvements  thereon,  a  negative  allegation  that  it  was  not  agri- 
eoltural  land,  denied  by  the  answer,  need  not  be  proved  by  the 
plaintiif ;  but  the  burden  is  upon  the  defendant  to  show  that  it  was 
agricultural  land  within  the  meaning  of  the  code.  (Holmes  v.  War- 
ren, 457.) 

11.  AonoN  roB  Value  of  BsBviOEa — ^Mutual  Account — ^Balance  Dm 
— Pleaoino — ^ANSWEfr— General  Denial— Acgoqnt  Stated — ^FUiD- 
INOS  WITHIN  Issues. — In  an  action  by  the  assignee  of  an  attorn^ 
to  recover  the  reasonable  value  of  his  services,  in  the  amount  of  aa 
alleged  balance  due  upon  a  mutual,  open,  and  corrent  aeeoont, 
setting  up  the  items  claimed  by  the  defendant  in  an  nnverifiad 
complaint,  where  the  answer  denied  that  defendant  is  indebted  to 
plaintiff  in  the  balance  alleged,  or  in  any  sum,  and  pleaded  mm 
indebtedness  of  plaintiff's  assignor  to  the  defendant  in  a  certain 
sum  over  and  above  all  credits  and  offsets  prior  to  the  assigmnent, 
and  that  while  the  attorney  was  so  indebted  to  defendant  an  ac- 
count was  stated  between  them  in  fkvor  of  the  defendant  In  a 
specified  sum, — ^findings  that  the  account  was  mutual,  open,  and 
current,  that  services  of  a  value  greater  than  the  balance  claimed 
were  rendered  by  the  attorn^  under  a  special  agreement  for  pay- 
ment out  of  a  particular  fund,  after  making  a  deduction  which 
would  exhaust  the  fund,  and  that  there  was  no  balance  due  from 
defendant  to  the  attorney  or  to  plaintiff,  are  within  the  issoes 
raised  by  the  answer.  (Heaton-Hobson  Associated  Law  Offices  t. 
Arper,  288.) 

IS.  SuvnciENOT  op  Answer.— -Under  the  geneial  iasoa  in  m$mtmp§Up 
anything  which  shows  that  plaintiff  at  the  tune  of  the  oom- 
meneement  of  his  action  had  no  cause  of  action  may  be  taken 
advantage  of;  and  any  allegation  in  an  answer  which,  If  found  true, 
necessarily  shows  that  the  allegation  of  the  complaint  as  to  the 
same  matter  is  untrue,  is  a  good  traverse  and  sufficient  as  a  deniaL 
(M.) 
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1A    4MBI0niTT     AND     UNOEBTAIMTT— GVNXftAL     DKlfUBBXB.— AmMgoitj 

and  nneertainty  in  a  pleading  are  not  available  upon  general  de- 
mnrrer,  and  can  onlj  be  taken  advantage  of  by  speeial  demnrrer. 
(WDlianii,  Beleer  ft  Go.  t.  BoweD,  290.) 

M.  8TATUTI  OF  Limitations— AHX!n>iaiiT  or  Oohflaimt— Causx  ov 
Action  not  Chanobi>— Ixicatkbial  yABiANGE.-~Wliere  aa  amend- 
ment to  the  eomplaint  does  not  diange  the  eanae  of  aetion,  but 
refers  solely  to  the  cause  of  action  originallj  alleged  and  faets 
existing  at  the  time  of  its  aoeroal,  and  merelj  omits  eertain  matters 
whieh  do  not  show  a  material  variance,  the  statute  of  limitations 
has  reference  only  to  the  original  complaint,  and  does  not  extend 
to  the  time  of  ffiing  the  amendment.    (Fregr  t.  Vignier,  251.) 

IS.  Amended  Ak8wx»— Cubs  of  Ebbob. — An  error  In  the  refosal  of 
the  court  to  iOe  an  amended  answer  after  an  immaterial  amend* 
ment  to  the  complaint  aUowing  a  special  liavefse  of  each  of  the 
material  allegations  of  the  original  complaint  was  eared  by  sub- 
seqaently  allowing  an  amended  answer  after  all  the  amendments  to 
the  eomplaint  were  fllcd,  in  which  he  substantially  denied  all  the 
allegations  of  the  whole  complaint  as  amended.     (Id.) 

li.  BUPPOBT  OF  Tdidingb.— ff eld,  that  the  evidence  fdllly  wamati  the 
Undings  of  the  conrt  for  the  plaintifEs.     (Id.) 

Bee  Appeal,  13,  U;  Assault  and  Battery,  1,  S,  6;  AasigBmeBt,  1; 
Bona  Fide  Purchaser,  2;  OoBtiaet,  11;  Ejeetoent,  1;  Fraud!, 
1,  2;  Husband  and  Wife,  12,  18;  Injunction,  2;  Judgi— nt,  4) 
Mortgage,  11-lS;  PartitiiHi;  Quieting  Title^  1. 

POLICE  OOUBT. 

L  Pbxuminabt  Examination  bt  Pouoi  Judo— Souboi  or  Powb»~ 
Ban  Fbanoiboo  Chabtsb — ^Pbnal  Oodb. — The  charter  of  the  city 
and  county  of  San  Frandsco  oo^  confers  upon  the  police  court,  as 
such,  the  power  to  conduct  preliminaiy  examinations  in  cases  of 
feloqy,  and  no  such  power  could  be  conferred  upon  the  police  judge 
by  the  charter,  under  the  grant  of  power  by  the  constitution  to 
create  poUee  courts.  Nevertheless,  the  police  court  having  been  es- 
tablished, a  judge  thereof  has  power  to  hold  a  preliminary  examina- 
tion as  a  committing  magistrate  under  the  general  provisions  of 
section  808  of  the  Penal  Code.     (Elder  t.  ICcDougald,  740.) 

2.  PowBfc  TO  Appoint  Btenoobaphxo  BKPoai'm  Oonbtitotional  Law 
— Pbovisionb  or  Cbabtsa— Oodb  Pbotision8  Bupbbbbded.— Under 
section  8V^  of  article  XI  of  the  constitution,  placing  police  courts 
under  charter  control,  and  authorizing  the  charter  to  fix  the  com- 
pensation of  attach^,  the  power  given  by  the  charter  of  the  city 
and  county  of  San  Francisco  to  the  police  judges  to  appoint  not 
more  than  two  stenograpbie  reporters,  and  fixing  their  compensatioB 
and  duties,  including  the  taking  of  notes  of  all  preliminaiy  ^rr^minm. 
tions,  is  exclusive,  and  supersedes  the  provisions  of  section  860  ol 
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te  Penal  Oode,  lo  that  a  polfoe  judge  aetiag  as  a  eommittiiif  maf- 
ktrate  baa  no  power  under  that  ieeti<a  to  appoint  another  ateno- 
giaphie  reporter,  and  to  flz  hii  eompenntion  as  a  charge  upon  the 
mnnidpal  treamuy.  (Id.) 
!•  ''Attaohis  of  PoLid  OouBT— Skbmocbaphbs.— The  atenographen 
appointed  bj  the  police  jndgee  under  the  charter  are  ''attach^''  of 
the  police  court  within  the  meaning  of  aeetiiHi  S^  of  article  XI 
•f  the  cona^tatlon.    (Id.) 

See  Oavtiomi 
PBACrriGB. 

llOflOll    lOB    N6H8U1T -— SUVraODDf or    <nF    SflDXWOB— SUFFIUUNOT    OV 

OOMPLADIT  HOT  Intolvsd^— Upon  motbn  for  a  nonanit,  the  omij 
qoestion  to  be  conaidered  ia  aa  to  the  anfficiency  of  the  evideaee 
to  sostain  the  complaints  and  where  the  court  waa  warranted  bj 
the  e?idence  in  refusing  the  motion,  the  question  whether  there  was 
no  sufficient  complaint  to  which  an/  evidence  offered  bj  the  plaintiff 
eould  be  applied  is  not  inroWed.    (Holmes  ▼•  Warren,  4670 

See  Appeal;  Bill  of  Ezceptiona;  <3osts;  Findings;  Judgmmtt; 
New  Trial;  Place  of  Trial; 


PBOmBITION.    See  Trusts,  & 

PT7BLI0  0¥WICKBB.    See  Ofllee  and  Oflieen. 


QUIETING  TITLE. 

1.  Action  to  Qum  Traufr— SumcmroT  of  Oomplaimt— Jummsht 
UPON  DEMUiririHii  Qhtiit  AFFEaiOD^ — ^The  complaints  inyolved  upon 
each  of  the  present  appeals  being  aubstantialij  the  same  and  inyoly- 
ing  the  same  question  as  the  complaint  which  was  held  soiBcient  to 
warrant  reveisal  of  a  judgment  upon  demurrer  in  the  case  of  ^ioera 
y.  BuBchke,  183  OaL  055,  that  case  is  affirmed  and  applied  in  re- 
waal  of  the  judgments  upon  demurrer  here  involved.  (Alcorn  t. 
Biandeman,  62.) 

!•  Void  Deoum  of  Pabtuii  dsTEiBDiioif— PmnoN  nr  ADMrnunA- 

lOB— QUISTION  AB  TO  ESTOPFKL  NOT  PUBKNTKD  UPON  DXHUBBB.— 

Where  the  complaints  set  forth  a  decree  of  partial  distribution  upon 
petition  of  the  administrator,  which  ia  void,  and  which  was  set 
up  soldj  as  one  of  the  sources  of  the  defendants'  claim  of  title 
alleged  to  be  without  right,  and  alleged  that  the  plaintiffs  neither 
authorized  or  were  cognizant  of  them,  and  never  eonaented,  agreed 
to,  or  approved  thereof,  and  does  not  allege  that  plaintifh  took 
under  the  decree,  the  question  whether  thej  were  estopped  bj  inking 
thereunder  from  questioning  Its  vaUditj  is  not  preeented  upon  the 
demurrer,  and  can  only  be  raised  by  appropriate  pleading  and  proof. 
(Id.) 
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QUIETIKa  TITLE  (OontiBiied). 

S.  TiTLB   OF   ABMINISTRiLTOB    AS    HlIS— QfnBBTIOM    INYOLVID    HOT    GO- 

INO  TO  STjmciXNCT  OF  OoMPLAiNTS.— Where  the  plalntiffe  derive 
title  to  two  thirds  of  the  property  from  other  heirs,  and  as  to  one 
third  thereof  bj  eonyeyanee  fiom  the  administrator  as  an  heir, 
qaestions  which  may  arise  as  to  the  eifeet  of  the  deeree  of  partial 
distribution  had  at  the  administrator's  reqaest,  upon  his  own  in- 
teresty  and  as  to  whether  the  petition  and  deeiee  did  not  operate 
as  a  ratification  of  a  deed  under  the  power  of  attorn^  inrolyed 
in  the  eases,  do  not  affect  the  sufKeiencj  of  the  complaints  as  to  the 
other  two  thirds  of  the  property,  and  the  demurrers  thereto  were 
improperly  sustained.     (Id.) 

See  Boundary;  Estoppel,  1;  Water  and  WaterBigfats^  1-T. 
BAILBOADa 

1.  LmiTED   TlOKKT  —  BSTDBH   TBIP  —  BBIACB  OF  OONTKAOT— EzPlBA- 

TiDK  or  Tigkxt— EzFULSiON  OF  PASSXNODt. — ^Where  the  holder 
of  a  limited  round-trip  raUroad  ticket  was  prerented  from  making 
the  return  trip  within  the  time  limited,  owing  to  a  railroad  strike, 
but  did  not  attempt  to  use  the  return  ticket  immediately  after 
the  strike  was  ended,  nor  within  an  extension  of  time  granted  for 
six  days  thereafter,  but  made  his  return  trip  by  other  means,  his 
only  remedy  was  for  damages  for  breach  of  the  contract,  and  he 
could  not  use  the  return  ticket  after  the  expiration  of  the  time 
limited  by  the  ticket  and  by  the  extension  granted;  and  where  he 
prceented  no  other  ticket,  and  refused  to  pay  his  fare,  be  was 
properly  expelled  from  the  train.     (Elliott  t.  Southern  Pacific  Com- 

8.  BcneMnoN  of  Ldoxbd  Tiokst  bt  Oonduotob.— The  ft^t  that  the 
conductor  improperly  retained  the  limited  ticket  after  it  had  be- 
come Toid,  and  refused  to  return  it  to  the  plaintiff  upon  his  de- 
mand for  such  return,  could  not  give  the  plaintiff  any  right  to 
remain  on  the  train  without  the  presentation  of  a  valid  ticket  or 
the  payment  of  fare,  and  without  any  offer  to  pay  fare  in  the  erent 
of  the  return  of  the  ticket  [Beatty,  0.  J.,  dissenting  for  reasons 
expressed.]     (Id.) 

I,  Statsmxnt  bt  Anothb  Tickst  AfiXMT  AFTiB  Sazjb  of  Limitbd 
Tiokst — Waiykb  not  Shown. — ^A  mere  statement  by  another  ticket 
agent,  who  did  not  sell  the  ticket,  made  at  the  return  point  ten  days 
after  its  sale,  that  the  ticket  would  be  good  when  the  trains  start, 
could  not  operate  as  a  waiver  of  the  stipulation  as  to  time  in  the 
absence  of  proof  of  his  authority  to  make  such  waiver,  even  if  the 
language  used  could  be  construed  as  a  waiver.     (Id.) 

C  UmuFPOBTXD  FiNDiNes. — Held,  that  findings  that  the  time  of  use 
9t  <he  return  ticket  was  reasonable,  and  was  the  iirst  opportunity 
fjt  its  use,  and  that  plaintiff  would  not  have  purchased  the  ticket 
had  be  known  of  the  strike,  and  that  in  selling  the  ticket  the  rail- 
road company  committed  a  fraud  upon  the  plaintiff,  and  that  plain- 
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tlif '8  eonMBt  to  fha  aontraet  wm  ladneed  1^  fnradiileat  aonaoU- 
menty  are  unsappoited  by  fha  eridenee.     (Id.) 

f .  Bights  of  Pabtudb  to  Lxioted  Tioket— Ikabiutt  of  PuFOsicAMaB 
— COMFLKnON  OF  JOURNST— FlBST  Oppobtumitt. — ^The  rigbti  of  Um 
parties  to  a  limited  ticket  are  ordinaril/  limited  hj  the  tenna  of 
the  contract;  bat  in  case  of  inability  on  the  part  of  the  railroad 
company  rendering  the  strict  perf  ormanee  of  the  contract  unreason- 
able, the  passenger,  if  he  avails  himself  of  the  first  opportoni^ 
to  complete  hie  journey,  may  so  complete  it  under  the  contiaet, 
although  the  time  limited  has  expired.     (Id.) 

6.  FiBST  OOCASION  OF  USS  NO  CbITEBION  OF  FiBST  Opfobtumitk. — ^Thc 
fact  that  the  plaintiff  did  not  baye  occasion  to  ose  the  retain  ticket 
for  one  month  after  train  serrioe  was  resumed  Is  no  criterion  as  to 
what  was  a  reasonable  time  or  the  first  opportonii/.    (Id.) 

BECEIVBBa 

1.  AonoN  BT  Stats— DiBsoLtfnoir  of  Oobpobation— Void  Obdbb  fob 
BBonyxB— Allow angb  of  Attobnbts'  Fees  aqaisst  State— Sb- 
jBonoN  BT  Board  of  Ezaminbbs — ^Makdaxxts. — ^Where  an  action 
was  brought  by  the  state  to  dissolve  a  corporation,  and  the  court 
therein  made  a  void  order  appointing  a  receiver,  and  upon  report 
of  the  receiver  made  an  order  allowing  his  attorneys  compensation 
against  the  state,  without  notice  to  the  state,  and  a  daim  therefor 
was  repeatedly  presented  by  the  attorney  to  the  state  board  of 
examiners,  and  repeatedly  rejected  by  it,  its  action  in  rejecting 
it  was  discretionary  and  judicial,  and  mandamue  will  not  lie  to 
compel  the  board  to  allow  it.     (Sullivan  y.  Qage,  759.) 

2.  Attobneys'  Fees  not  Costs. — The  attorneys'  fees  allowed  by  the 
court  are  not  costs  against  the  state  within  the  meaning  of  section 
1038  of  the  Code  of  Civil  Procedure,  which  the  board  has  no  dis- 
cretion to  reject,  when  the  judgment  therefor  is  final.     (Id.) 

8.  Tom  Obdeb  of  Allowance. — The  allowance  of  attorneys'  fees  being 
based  on  the  void  order  appointing  the  receiver,  be  cannot  be  re- 
garded as  a  receiver,  and  the  court  had  no  power  to  allow  attor- 
neys' fees  based  upon  such  void  order,  and  the  order  allowing  the 
same  is  itself  void.  The  order  should  have  run  to  the  receiver,  and 
not  to  the  attorneys  for  the  receiver  as  such,  who  can  have  no  right 
of  action  to  enforce  them,  and  the  allowance  to  them  is  void.     (Id.) 

4.  JUBisoicnoN  OF  BoABD  OF  ExAMiNOLS. — The  board  of  examiners  is 
forbidden  to  entertain  a  demand  against  the  state  once  rejected  hj 
it,  unless  such  facts  are  presented  to  the  board  as  between  individ- 
uals would  be  ground  for  a  new  triaL     (Id.) 

f .  Void  Judgment  ob  Obdeb — Effect  of  Dismissal  of  Appeal. — ^Tha 
dismissal  of  an  appeal  from  a  void  judgment  or  order  is  an  afBrm- 
ance  thereof  only  in  a  limited  sense,  and  imparts  no  validity  therefea. 
(Id.) 
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BECLAHATION  DIBTBICT. 

1«  Tnu  BT  Dud  upon  OoNmnioir  Bxjbsxqusmi^— Biobt  of  GsAiim 
-^JbKfEuaov  TO  OftAMTQB  OB  ASSIGNS.— Under  a  deed  to  a  Teelama- 
tkB  diskriet  for  the  purposes  of  reelamation  onlj  whieh  proiddes 
tbat  if  the  land  shall  eease  to  be  used  for  each  purposes  the  same 
■hall  revert  to  the  grantor,  and  the  interest  of  the  grantee  shall 
aeass,  the  grantee  has  no  right  to  use  the  land  prineipallj  for  other 
or  different  purposes;  and  if  the  reelamation  district  or  its  assigns 
should  esase  to  use  the  land  for  the  purposes  speeifled,  it  would 
Mfvert  to  the  grantor  or  his  assigns.  (BeelamatJon  Distriet  No.  651 
T.  Yan  Loben  Sels,  181.) 

2.  FBUUicFnoN  ASAiNST  Sy>smTOBK— BuBDKN  OF  Pboof^— Everj  pre- 
sumption is  against  a  forfeiture  of  the  estate  of  the  reclamation 
distriety  and  the  burden  is  on  the  party  claiming  that  the  land 
has  rererted  to  the  grantor  to  show  dear^  that  the  land  has  ceased 
to  be  used  for  the  prescribed  purpose  of  reclamation.  OonditionB 
proidding  for  the  forfeiture  of  an  estate  are  to  be  construed  liber- 
allj  in  favor  of  the  holder  of  the  estate  and  strictly  against  the 
enforcement  of  the  forfeiture.     (Id.) 

8  Bbclahation  NOT  Ended— FiNDiNO  Supported  bt  Evidbngb — Judg- 
ment Pbotecting  Bights. — ^Where  the  evidence  shows  that  the  work 
of  reclamation  was  not  ended,  and  that  use  was  still  made  of  the 
land  by  the  reclamation  district,  a  finding  that  the  land  has  never 
ceased  to  be  used  for  reclamation  purposes  is  sufi&ciently  supported; 
and  where  the  judgment  for  the  plaintiff  protects  the  rights  of  ap- 
pellant, and  provides  that  where  the  '' property  shall  cease  to  be 
used  for  reclamation  purposes  it  shall  revert"  to  the  appellant,  who 
is  the  assignee  of  the  grantor,  the  appellant  is  entitled  to  no  relief. 
(Id.) 

i.  Judgment  Depining  Bights  between  Beglamation  Distbiot  and 
Its  Assignee. — ^The  fact  that  the  judgment  for  the  plaintiff  defines 
the  rights  of  the  plaintiff  and  its  assignee  as  between  themselves  is 
no  concern  of  the  appellant.     (Id.) 

S.  Tbial— Waiver  op  Objeotion — ^Agreement  upon  Facts — ^Evidenob 
NOT  Objected  to. — ^Where  the  record  shows  that  all  the  parties 
agreed  on  certain  facts,  and  no  objection  was  made  to  evidence  on 
the  ground  that  no  issue  was  joined  by  the  pleadings  justifying  such 
evidence,  objection  upon  tbat  ground  was  waived.     (Id.) 

i.  Viitftnm  Woman— NoN-JoiNDEB  op  Husband— Waives.— The  appel- 
lant waived  objection  on  the  ground  that  she  was  a  married  woman 
and  that  her  husband  was  not  a  party  to  the  action  when  she  did 
not  raise  the  objection  in  the  lower  court  by  demurrer  or  answer. 
(M.) 
BEGOBDATION.    See  Bona  Fide  Purchaser. 

BALE. 
L  Salb  op  Stock- Action  pob  Purchase  Monet— Ofpeb  am  Ac- 

CBPTANOB — ^DlBECTION   POB   DrAPT — SETTING   APART   OP   StOCX— DE- 

IJVBBT^ — An  action  may  be  maintaiued  for  the  purchase  price  of  cer- 
CXLV.  Cal.— 56 
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tein  flhana  of  tlie  stoek  of  %  eorpoTation  sold  by  plaintiff  to  te  d»- 
ftodanty  where  it  appears  that,  as  the  result  of  eomespondeBee, 
there  was  a  eomplete  offer  and  aeeeptanee  for  the  porehaae  and  sale 
thereof,  with  direction  to  the  plaintiff  to  draw  upon  the  defendant 
for  the  pnrehase  monej,  without  direction  as  to  delivery,  and  that 
the  plaintiff  eomplied  with  sneh  direetion  and  set  apart  the  stoek 
for  the  use  of  the  defendant,  and  requested  information  as  to  the 
mode  of  its  issoanee,  and  tendered  the  stoek  thereafter  within  n 
reasonable  time.  In  sneh  ease  there  was  a  eompleted  sale  of  the 
stoek,  as  to  whieh  an  immediate  deHvery  was  not  essontinl.  (Mason 
T.  LisYre,  517.) 

8.  BlVOGATIOK  BirOU  DkLITBBT— ABSKNGB  bW  AOBSEMBMT  AS  TO  TDOL 

— There  haying  been  no  agreement  as  to  the  time  of  deHveiy  of  the 
stoek,  and  the  eontraot  of  sale  having  been  eomplete  before  deliv- 
«iy,  the  contract  bonnd  both  parties,  and  the  defendant  could  not 
revoke  the  contract  before  actual  delivery  and  tender  of  the  shares 
within  a  reasonable  time,  on  the  ground  that  they  did  not  accom- 
pany the  draft     (Id.) 

8.  TaANSJPBR  OF  Stook — iDKNTmxD  Shabbs — ^Passaqi  of  Tni& — 
Where  the  vendor  had  complied  with  what  was  required  on  his  part, 
and  it  only  remained  for  the  vendee  to  designate  as  to  the  mode 
of  transfer  of  the  stock,  whieh  was  ready  for  immediate  delivery, 
and  it  is  evident  that  if  the  stock  had  been  delivered  immediate^ 
to  the  vendee  in  San  Francisco,  it  must  have  been  returned  to  Hono- 
lulu for  transfer  on  the  books,  if  desired,  the  request  for  an  inti- 
mation of  such  desire  did  not  affect  the  passage  of  the  title  to  the 
identified  shares  of  stock  sold,  which  were  set  apart  by  the  vendor 
to  the  use  of  the  vendee,     (Id.) 

i.  Sacks  of  Bablby — ^Acoeptance  and  Betbntion  bt  Ybndeb— Ao- 
noH  FOB  Pbige — Offset— Damaob  bt  Eain. — ^Whether  a  sale  of 
speeifed  sacks  of  barl^  be  absolute  or  an  executory  agreement  for 
the  sale  thereof,  if  the  vendee,  without  protest  or  attempt  to  re- 
scind, or  offer  to  return  the  property,  accepted,  retained  and  used  it, 
he  cannot  in  an  action  for  the  agreed  price  offset  damage  caused 
1^  the  rain  to  the  barley  delivered  in  the  absence  of  a  breach  of 
warranty  on  the  part  of  the  vendors.     (Browning  v.  ICcNear,  878.) 

f .  Affibmangb  of  Sale— Estopfbl  of  Yenseb. — ^The  acceptance  and 
retention  of  the  property  sold  by  the  vendee,  in  the  absence  of 
fraud  or  breach  of  warranty,  is  an  affirmance  of  the  sale  which 
renders  the  vendee  liable  for  the  purchase  money,  and  precludes  him 
from  alleging  that  the  property  is  not  of  the  character  and  qaaUty 
called  for  by  the  contract.     (Id.) 

i.  Bbmedt  fob  Bbbach  of  Wabbamtt.— Where  there  is  a  warruity, 
and  it  is  discovered  after  delivery  that  there  has  been  a  breaeh 
thereof,  the  vendee  may  retain  the  property,  and  either  sue  inde- 
pendently for  the  breach  or  may  plead  it  in  reductbn  of  damages 
in  an  action  for  the  price.     (Id.) 
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7.  Impukd  Wabrantt— fliLB  oy  Bamflk— SELXonoK  BY  TktnaiL— 
Though  under  seeiion  1766  of  the  Gtyil  Code  there  is  an  implied 
wmnantjy  where  the  vendor  makes  a  sale  by  sample,  that  the  bulk 
is  equal  to  the  sample  exhibited,  yet  the  sale  is  not  by  sample  moreily, 
beeanse  the  vendor  knew  that  the  vendee,  throuf  h  his  agent,  had 
ieleeted  and  taken  samples  after  a  personal  inspection  by  his  agent 
ef  the  barley  sold,  nnaecompanied  by  any  act  on  the  part  of  the 
vendor.    (Id.) 

t.  SOUMB   AND   MeBOHANTABLB    CHASAGTER— AGCESSIBIUTT   TO   BtTTDU 

—An  implied  warranty  that  merchandise  sold  is  sound  and  mer- 
ehantable  exists  under  section  1771  of  the  Civil  Code  only  where  the 
mershandise  is  inaccessible  to  the  examination  of  the  buyer.  That 
■eetion  has  no  appHeation  where  the  merchandise  was  not  only  ae- 
eeesible  to  the  buyer,  but  was  in  fact  inspected  and  examined  by 
Idm,  through  his  agent,  prior  to  the  contract  of  sale.     (Id.) 

9.  AOSKMSMT  FOB  PBESEMT  TBANSFXB — Qxn&STION  OF  7aOT— LlABIUVT 

FOB  Sacxb  not  Dklivebid. — ^The  existence  of  an  agreement  for 
a  present  transfer  of  the  sacks  sold  is  a  question  of  fact;  and  the 
liability  of  the  vendor  for  the  price  of  sacks  not  delivered  depends 
npon  the  question  of  ft^t  whether  the  sale  was  absolute  and  the  title 
passed  to  such  sacks.  (Id.) 
10.  Dbfibiont  of  Paticbnt  to  Timb  of  Shifment. — ^The  mere  ft^t 
that  payment  for  the  grain  was  expressly  deferred  to  the  time  of 
shipment,  and  was  to  be  made  only  against  the  shipping  reeeipts, 
does  not  conclusively  establish  a  purchase  as  of  that  time,  or  that 
there  was  no  prior  agreement  for  a  present  transfer  of  the  property. 
(H.) 

tl.  LDOTATIONB   upon   AUTHOBITT  of  AOENT  not   COMinrNIOATBDd— Li 

determining  the  question  as  to  what  the  agreement  of  sale  actually 
was,  limitations  as  to  the  general  transaction  privately  placed  by 
defendant,  upon  the  general  authority  of  his  agent,  not  communi- 
cated to  the  plaintiff,  cannot,  under  the  circumstances  of  this  casa^ 
play  any  part     (Id.) 

SAN  FRANCISCO.    See  ExeeutioB,  9,  10. 

STATUTE  OP  LIMIT ATIONa 
1.  FOBXGLOSXmB   of    MOBTGAOB— STATUTB   of   liTMITATIONS— BeATB   OF 

Onb  ICoBTGAGOB. — The  death  of  one  of  two  mortgagors  does  not 
have  the  effect  to  suspend  the  statute  of  limitations  as  to  the  other 
■Mortgagor  or  as  to  his  grantee.  (Hibemia  Savings  and  Loan  8o- 
ciaty  V.  Boland,  626.) 
!•  Bab  Apfbabino  upon  Fagb  of  Complaint— DEMnBRBB—AN8WX»— 
OBjBonoN  to  Evidbncb — ^Absbngb  op  Finding. — ^Where  the  bar  of 
fkb  statute  as  to  the  defendants  other  than  the  administrator  of  the 
deceased  defendants  appeared  upon  the  face  of  the  complaint,  a 
to  the  complaint  on  that  ground  was  improperly  over^ 
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BTATUTB  OP  LIMITATIONS  (Continried). 

ruled;  and  the  objeetioii  ib  not  euied  where  the  answer  let  op 
the  bar  of  the  itatute,  and  Buch  defendants  at  the  trial  objeeted  to 
eTidenee  of  the  mortgage  on  the  ground  that  it  was  barred  as  to 
them,  and  there  is  no  finding  of  faet  eaipress  or  implied  to  the  eon- 
trary.  (Id.) 
t.  CoNSTaucnoN  of  FmniNOS — Conclusions  or  Law— PL14  or  Qtas- 
Uis  NOT  DsvsATXD. — ^Where  there  was  no  finding  upon  the  plea 
of  the  statute,  nor  of  faets  from  which  such  finding  may  be  inferred, 
conclusions  of  law  based  upon  specific  faets  found,  which  were  the 
onlj  facts  put  in  evidence  as  to  the  effect  of  an  unrecorded  deed 
from  the  wife  to  the  husband  prior  to  its  record,  and  as  to  the 
deed  being  subject  to  the  mortgage,  and  as  to  the  right  of  fore- 
closure against  them,  cannot  defeat  the  plea  of  the  statute.  (Id.) 
Bee  Banks,  8,  4;  Estates  of  Deceased  Persons,  10,  11;  Ezeeution, 

4,  5;   Husband  and  Wif«^  6;   Pleading,  14;   StrMt  Asmm- 

men^  &• 

SGHOOLa. 

1.  BoEOOL  Law— DisiassAL  of  Teaoreb-^Absknob  of  CteTiFiOA.f& — 
A  teacher  who  has  never  held  a  city  or  eity  and  county  ceTtiilaate 
does  not  come  within  the  terms  of  section  1793  of  the  PoHtieal  Cods, 
providing  that  holders  of  such  oertificates  shall  be  dismissed  omiy 
for  insubordination  or  other  causes.  (Stockton  t.  Board  of  Edoea- 
tion  of  the  City  of  San  Jose  et  aL,  246.) 

S.    SUf    JOSK    CHABTm^-OONSTOUOnON— ^'PeBMANXNT    PO6ITIOII8''— 

Dismissal  at  End  of  Yka&.— Upon  a  proper  construction  of  the 
original  charter  of  San  Jose,  the  only  ''permanent  positions''  of 
teaehers  thereunder  were  of  those  who  were  reported  favorably  by 
the  classification  committee  of  the  board  of  education  at  the  eloae 
of  the  school  year,  and  a  teacher  not  protected  by  the  Political 
Code  may  be  dismissed  at  the  end  of  any  school  year  under  that 
eharter  upon  failure  of  the  classification  committee  to  reeommend 
a  retention  of  said  teacher  for  the  ensning  year.    (Id.) 

STATUTES.    See  Constitntional  Law. 

STOCK  AND  STOCEHOLDEB&    See  Banks. 

STBEET  ASSESSMENT. 

1.  FOBSGLOSUBX  OF  StBXR  ASSISSMSNT— ABSKNOB  OF  NOTIOB  OF  LlS 
PXNDKNS— PUBOHASKB  PXNDXNTB  Lm  NOT  CONGLUDXD.— SeCtloB  409 

of  the  Code  of  Civil  Procedure,  as  to  the  filing  of  notice  of  U»  pen- 
dant, applies  to  an  action  to  foreclose  the  lien  of  a  street  nnnnnimnnt, 
and  in  the  absence  of  such  filing  there  is  no  constructive  notice  of  Its 
pendency,  and  a  purchaser  who  took  title  from  the  defendant  pend- 
ing such  action,  without  actual  notice  of  its  pendency,  and  who  was 
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8TBEET  ASSESSMENT  (Continued). 

not  ft  party  to  the  judgment  f  oxedoeing  the  Hen,  is  not  bonnd  there- 
by.   (F^fe  y.  Chase  Company,  578.) 

1  pBOGESDme  NOT  Ik  Bim.— Upon  the  f  oreelosiire  of  a  street  assess- 
ment the  land  is  not  a  party,  and  it  is  not  a  proceeding  in  rem, 
eoBoept  in  the  sense  that  the  amount  of  the  lien  can  be  collected 
only  ont  of  the  amonnt  of  the  property  involved  in  the  action. 
The  judgment  for  the  sale  of  the  property  is  not  binding  apon  the 
world,  and  can  only  affect  the  interest  of  an  owner  made  a  party  to 
the  action  or  affected  with  notice  thereof.     (Id.) 

I.  O0NOLUSIVENS88  OF  Judgment — Consisttotion  of  Cods — Nonon  of 
PiNDXNOT  of  AonoN. — ^The  provision  in  sabdivision  2  of  section 
liK)8  of  the  Code  of  Civil  Procedore,  that  a  judgment  is  conclusive 
with  respect  to  the  matter  directly  adjudged  between  the  parties 
and  their  successors  in  interest  l^  title  subsequent  to  the  com- 
mencement of  the  action,  is  by  the  concluding  clause  of  the  section 
applicable  only  to  those  cases  where  the  parties  have  had  ''notice 
actual  or  constructive  of  the  pendency  of  the  action.''    (Id.) 

4.  Effbot  of  Dismissal— Findin«  and  Jttdgmxnt  Against  Ykndqb — 
PmoHASEB  NOT  BoTTND. — ^Whcre  the  purchaser  was  served  with 
summons  under  a  fictitious  name,  after  he  had  obtained  title  pen- 
dente lite,  without  prior  notice  actual  or  constructive  of  the  pen- 
dency of  the  action,  by  the  dismissal  of  the  action  as  to  the  de- 
fendants sued  by  fictitious  names  the  purchaser  ceased  to  be  a  party 
to  the  suit,  and  where  a  finding  and  judgment  were  thereafter  had 
against  the  former  owner,  adjudging  her  to  be  the  sole  owner  of  the 
land  involved,  the  effect  of  the  proceeding  is  the  same  as  if  the  ac- 
tion had  been  originally  brought  against  her  alone,  and  the  pur- 
chaser is  not  bound  by  such  finding  and  judgment.     (Id.) 

5.  Statute  of  Limitations  —  Continuangb  of  Lien — Disohaboe 
Against  Pubohasee. — ^The  lien  of  a  street  assessment  continues 
for  two  years  only,  and  where  the  purchaser  took  title  without 
notice  actual  or  constructive  of  the  commencement  of  the  action,  and 
after  the  hipse  of  two  years  from  the  date  of  the  lien,  he  took  the 
title  discharged  from  the  lien.     (Id.) 

6.  PuBOHASE  of  Land  Subject  to  lam  of  Snsn  Asbbssmint— 

INAFFUCABLB   BULB— ABSENCE   OF   PEBSONAL  LlABZLITT.— The  title 

of  the  purchaser  is  not  affected  by  the  judgment  f oreckising  the 
street  assessment  against  the  vendor  by  reason  of  a  provision  in 
the  eonv^yanee  that  it  was  "subject  to  any  ecdsting  lien  for  street- 
work."  The  rule  as  to  the  assumptiem  of  a  mortgage  or  lien  by  a 
pwft  baser  does  not  apply  where  the  vendor  has  no  personal  liability. 
There  is  no  personal  liability  for  a  street  assessment,  and  there 
can  be  no  deficiency  judgment  in  an  action  for  its  foreclosure.  Such 
provision  created  no  persrnal  liability  for  the  amount  of  the  nssess 
(M.) 


STREETS^  SOADS,  AND  HIGHWAYS.    See  Eminent  Domain. 
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SUMMONS. 
1«    SUBHTITUTID     SEEVIGI-^TntlSNOTIOH    09    DeVENDAKT— OOlOnnDNl 

— ^BxTDBN. — A  sabfltitated  seniee  of  ranmioxiB  in  an  aetion  pnrdj 
•n  penonam  is  a  radieal  departure  from  the  ordinary  method  «f 
proeednre  wherebj  jorisdietion  ia  obtained  over  the  defendant, 
and  the  anthoritj  to  make  it  must  be  strietly  followed,  and  the 
eziatenee  of  the  conditions  upon  which  sach  serTiee  depends  must 
be  shown  aifirmativelj  by  the  return.  (WiU^  ▼•  The  Benediet 
Company,  601.) 

2.  SxaVXOI   TJFON   IV>BBIGN   GORPOBATION— liBAYINO   OOFT   WITH   BlCBS- 

TAET  09  State — iNsujpj'iciJCNT  Setubm — Gondition  not  Shown. 
—A  sheriff's  return  of  the  service  of  summons  upon  a  foreign  cor- 
poration doing  business  in  this  state,  by  leaving  a  copy  of  the 
summons  and  complaint  with  the  secretaiy  of  state,  which  wholly 
fails  to  show  the  necessary  condition  that  the  records  in  the  ofBee 
of  the  seeretaiy  of  state  disclose  that  no  person  has  been  designated 
by  the  corporation  for  that  purpose,  is  insufficient  to  show  juris- 
diction of  the  defendant  and  to  support  a  judgment  by  default. 
(H.) 

3.  Sfboul  Affbabahgb— MonoN  to  Quash  Sisviob  and  Vacatb 
JUDOMXNT — Waht  OF  JuBZSDiOTiON. — Upon  the  special  appearance 
of  the  defendant  oorporation  for  that  purpose  its  motion  to  quash 
the  service  of  the  summons  and  to  vacate  the  judgment  by  default 
for  want  of  jurisdiction  of  the  defendant  appearing  upon  the  record 
was  properly  granted.     (Id.) 

4.  GBTmcATS  ov  Sbgbstaet  of  State  not  Paet  of  Bktdbn  oa  Bec- 
OBD^ — A  certiflcate  by  the  secretary  of  state  attached  to  the  returned 
summons  that  the  defendant  corporation  had  designated  no  person 
upon  whom  service  might  be  made  is  not  provided  for  by  statute 
as  evidence  of  that  fact  in  aid  of  the  sheriff's  return,  and  is  not 
part  of  his  return  or  of  the  record  of  the  judgment  by  default,  and 
cannot  be  considered  for  any  purpose  upon  a  motion  made  upon  the 
record  to  quash  the  service  and  vacate  the  judgment.    (Id.) 

5.  Appeal — Obobb  Gbantino  Motion — ^Affidavits  not  Past  of  Beo- 
OBD. — ^Wheie  none  of  the  affidavits,  or  the  substance  of  them, 
offered  by  the  plaintiff  upon  the  defendant's  motion  to  quash  the 
service  of  the  summons  and  to  vacate  the  judgment  hj  default, 
and  not  admitted  in  evidence,  were  made  part  of  the  record  apon 
appeal  from  the  order  granting  the  motion,  the  refusal  to  admit 
thou  in  evidence  cannot  be  considered.     (Id.) 

SUBETIES. 

1.  Pbingipal  and  Subjstt— Gontkaot  FOB  SPEdinBD  Matbials  FOft 
BuiLDiNO — Total  BaEAon— Damages — ^Excess  of  Pbice— Liahi> 
m  OF  SUBETT.— Upon  the  total  breach  of  the  bond  of  a  material- 
man to  supply  specified  materials  to  building  contractors  aeoordiig 
to  the  plans  and  specifications  of  the  architects  and  to  their  satis- 
faction, the  surety  company  is  liable  in  damages  to  the  extent  of  the 
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HUJUSTIES  (Oontfamed). 

bond  for  the  ezeeoB  of  priee  which  the  building  eontraeton  wore 
eompelled  to  paj  for  the  materials  contracted  for  above  the  ooa- 
tmet  priee.     (Bateman  Brothers  r.  Mapel,  241.) 

8.    iHSTJmGIENT   DXTENSX — MONSY   ADYANCXD   TO   PRINCIPAL — SURBTT 

HOT  Ihjubb)^ — ^It  is  not  a  sufficient  defense  hj  the  surety  to  an 
Mtion  on  the  bond  for  such  damages  that  the  building  contractors, 
without  the  previous  approval  of  the  architects,  and  without  the 
knowledge  of  the  surety,  advanced  large  sums  of  money  to  the 
principal  for  the  purpose  of  enabling  him  to  purchase  satisfactory 
materials  of  the  kind  contracted  for,  which  he  failed  to  do,  where 
the  surety  was  not  iignred  thereby,  and  no  part  of  the  money  se 
advanced  was  sought  to  be  recovered  from  the  surety.     (Id.) 

See  Ezecution,  7;  Negotiable  Instrument,  2-4. 
TAXATION.    8ss  Estates  of  Deceased  Persons,  24;  Mortgage,  10. 
TENANTS  IN  OOMMON.    See  Husband  and  Wife,  14^  IS. 
TRESPASS.    See  Injunction. 

TRUSTS. 

1.  PaBTIXIOM— TXBMINAnOH  OF  TbUBT— MOKTOAOK  LiSN.— The  rigkt 
of  a  tenant  in  common  to  maintain  an  action  for  partition  is  not 
alf  eeted  by  the  lien  of  a  mortgage  upon  his  share  which  may  be  dis- 
charged at  any  time  by  payment  of  the  debt  secured;  nor  is  it 
affected  by  a  prior  trust  in  the  land  created  by  all  of  the  tenants 
in  common,  which,  if  valid,  has  terminated  by  the  cessation  of  the 
estate  of  the  trustee  therein.     (Ghirdiner  v.  Cord,  157.) 

2.  Validitt  of  Tsbminated  Trust— Bkoonveyancx  not  Essential. — 
It  is  immaterial  to  the  maintenance  of  the  action  for  partition 
whether  the  terminated  trust  was  valid  or  invalid  in  its  creation; 
since  if  valid  it  has  terminated,  and  the  rights  of  the  owners  of  the 
land  can  be  adjudicated  in  equity,  or  in  the  action  for  partition, 
without  the  necessity  of  an  actual  reconveyance  thereof  by  the 
trustees.     (Id.) 

3.  MoBTOAax  BY  Trustees — Contravention  of  Trust — ^Agreement  vy 
OoTSNANTS  FOR  PROPORTIONATE  LiABiLiTT. — Although  a  mortgage 
ezeented  by  the  trustees  as  such  in  contravention  of  the  terms  of  the 
trust  was  void  in  law,  yet  where  it  appears  to  have  been  executed 
by  some  of  the  cotenants  to  secure  the  debt  which  was  satisfied 
by  the  new  mortgage,  an  agreement  for  proportionate  liability  for 
the  original  debt  as  between  the  cotenants  will  be  deemed  to  apply 
to  the  mortgage,  and  make  it,  as  between  themselves,  a  lien  upon  the 
share  of  each  cotenant,  to  the  extent  of  his  proportion  of  liability 
for  the  debt  secured.     (Id.) 

i.  Tkubt  under  Will — Jurisdiction — ^Determination  of  Biohts— 
Tbuonation  of  Trust— Power  to  Order  Propebtt  Dklivbbed.— 
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iBdependflBt  of  ikb  nnnBmMj  to  dotarmiao  w)m>  on 
iMMooiAiiBB  UMir  ft  tmot  onotod  hj  wiD,  orioipg  fram  ft  dlfpolo 
ovor  ipoeiite  itoiiis  of  mm  ftoeooat  randered  by  the  trnttoMy  or  Ofw 
tho  light  to  eontatt  the  wamb,  the  laperior  oonrt  having  joriodio- 
tion  over  the  tmot,  under  eeetion  1699  of  the  Code  of  Civil  Pro- 
eednzo,  hu  general  power,  upon  dnal  eettlement  at  the  terminatioB 
of  the  trust,  to  deelaie  it  terminated,  and  to  dispoee  of  the  entire 
matter  of  the  tmet,  by  determining  who  ie  entitled  to  the  property, 
and  diieeting  the  tmsteei  to  torn  it  over  to  the  penwn  or  perKme 
entitled  thereto.    (MeAdoo  v.  Sajre,  844.) 

i.  IfAsmm  OF  JUBisuofioir.— Jurisdiction  for  a  eertain  porpoae  neees 
wuOj  inehides  anthoritj  to  do  all  things  neeesaaiy  to  aeeompUsh 
that  poipoee  whieh  ean  be  done  bj  the  means  afforded.     (Id.) 

i.  Vasumm  of  Aoooumtiho  bt  TsusRia— DuBPOBinoN  OF  Trust  Pior- 
OTT^ — ^^nstees  iHio  have  the  possession  of  trost  property,  under 
the  terms  of  the  tnstroment  ereating  the  tmst,  are  ehargeable  in 
their  aeeounts  with  the  whole  of  the  estate  committed  to  them, 
and  thej  have  not  fnlty  accounted  nntU  the  entire  estate  is  finally 
disposed  of,  and  th^  will  reomin  subject  to  be  called  to  account 
mtfl  this  is  done  and  the  trust  is  fully  executed  and  the  trustees 
an  entitled  to  their  dJbcharge.    (Id.) 

T.  DuVT  OF  ComtT.— The  court  has  the  power,  under  section  1699  of 
the  Code  of  Civil  Procedure,  and  it  is  its  duty  wherever  the  power 
is  invoked,  to  aseertain  who  is  entitled  to  the  trost  estate  already 
deiiveved  by  the  trustees,  and  also  that  which  yet  remains  to  be 
delivered,  and  to  make  such  orders  as  may  be  necessary  to  enable 
fkb  trustees  to  make  iinal  eettlement  with  the  beneficiary  in  safety 
and  secure  a  final  settlement  of  his  aoeount  which  will  entiUe  hijai 
to  a  discharge.    (Id.) 

••  PlOHlBmoM— Rbmxdt  bt  Appkal.— The  writ  of  prohibition  wiD 
not  lie  to  prevent  action  by  the  court,  on  the  ground  that  the 
tiustees  had  failed  to  comply  with  the  provision  of  law  requiring 
them  to  name  the  benefleiariee  in  their  report,  nor  on  the  ground 
of  anticipation  of  error  by  the  court  in  ordering  the  property  de- 
livered to  one  who  claims  under  the  will  of  a  deceased  beneficiary 
before  the  time  for  contest  of  the  will  has  expired,  there  being  a 
solfieient  remedy  by  ftppeal  in  each  ease,     (Id.) 

Bee  Assignment,  4,  5;  Corporations,  8-7;  Husband  and  Wlfs^  44. 

TBIAL. 

1.  EjionoMT— Bipobxeb'8  Pn  Disii— Bulb  of  Coubv— FAzunoi  of 

DSFBHUAIIT  TO  OBBT  OrDB»— >rin>OMBNT  WITHOUT  TbUIt— FOWOt  OF 

OODBT. — The  superior  court  had  no  power,  for  the  mere  failure  of 
fke  defendant  in  an  action  of  ejectment  to  obey  its  order  for  the 
Immediate  depoeit  of  one-half  of  the  per  diem  of  the  reporter, 
as  fixed  and  required  by  a  rule  of  court,  to  order  judgment  for  the 
plaintiff  for  recovery  of  the  land  of  which  the  defendant  was  In 
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jow— ion  witlumt  maj  ttkl  •£  fhe  mum,  and  witlioat  maj  eHdeoM 
•f  plalntUT'i  riglit  th«reto,  or  affording  to  flie  dofondaat  aa  oppor- 
taiitj  to  repfy  to  anj  ofTideneo  tlM  plaintiff  adf bt  adduao. 
(Maaeham  ▼.  Bear  Yalleff  Irrigation  Company,  606.) 
t»  OomsTiTnTiONAL  Law— Dun  Pbocbsb  ov  Law.— The  gnaxantae  of 
the  eonetitution  that  the  defendant  shaU  not  be  deprived  of  his 
property  without  dne  proeees  of  law  gires  him  the  right  to  be 
heard  in  its  defense  against  anj  elaim  that  may  be  made  against 
him  for  ita  possession;  and  he  eannot  be  deprived  of  this  right 
af  defense  as  a  penalty  for  failure  to  eomply  with  a  mle  of  the 
eonrty  or  for  fsihue  or  refusal  to  pay  any  part  of  the  eosts  of 
the  asiiosi  in  advanee  of  a  triaL    (Id.) 

TXMDOB  AND  YEia>EE.    See  Ck>ntraety  1,  C 

YSNUB.    Bee  Flaee  of  TrIaL 

W ATEB  Ain>  WATBB-BIGHra 

1,    WaIUB-BIOBTS — QDIKTINe  TiTLB— XJSIB  BT  BiPASIAN  OwmEB— FlND- 

»«  AOAINST  EvmsNoi.— In  an  aetion  to  qniet  title  to  waters  of  a 
areek  having  rise  in  a  spring  on  the  land  of  the  defendant  and  flow- 
ing into  the  land  of  plaintiff,  evidenee  whieh  goes  no  farther  than  to 
show  that  the  defendant  had  been  making  sueh  reasonable  use  of 
the  water  for  domestie  purposes  and  for  irrigation  as  he  was  entitled 
to  as  a  riparian  owner  is  inconsistent  with  a  finding  that  for  more 
than  sis  years  the  defendant  had  adversely  diverted  and  used  all 
the  waters  of  the  spring  and  ereek.     (Gutierrez  v.  Wege,  780.) 

%  AnvosB  Uai — ^Prisgbiftivi  Bight^— A  use  of  the  water  strictly 
within  the  legal  rights  of  a  riparian  owner,  and  with  whieh  no 
other  person  has  a  right  to  interfere,  eannot  be  called  an  adverse 
use  for  the  purpose  of  conferring  a  property  right  or  ownership 
in  the  water  under  the  statute  of  limitations.     (Id.) 

I.  BiaHTB  or  BiPABiAN  OwNXB.— The  water  of  a  riparian  stream  is 
pared  of  the  land;  and  one  riparian  owner  as  against  a  lower  one 
is  entitled  only  to  a  reasonable  use  of  the  water  upon  his  land,  with 
ao  power  to  convey  it  elsewhere  to  the  detriment  of  the  lower 
riparian  proprietor.  If  he  should  aequira  rights  by  user,  he  does 
aot  become  the  absolute  owner,  and  his  rights  would  be  Hmitad 
by  the  extent  of  the  user.    (Id.) 

4k  IvcuAAXD  If^LOW  VBOM  Bpbing. — ^It  may  be  that  if  the  first  riparian 
proprietor  had  increased  the  flow  l^  digging  out  the  spring  on  his 
laadt  he  would  be  entitled  to  a  greater  portion  of  the  stream  on  a 
fair  division  of  it;  but  such  increased  flow  would  not  entitle  him 
to  an  of  the  waters  naturally  flowing  from  the  spring  into  the  ereek. 
(M.) 

i,  O9&maaaom  w  Srbam— iNjuKonow^— It  is  not  consistent  with 
the  law  of  riparian  rights  to  enjoin  a  riparian  owner  from  obstruet- 
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big  in  anj  wise  the  riparian  stream.  Some  obstroetioii  of  it  It 
aoeeonaiy  in  order  to  make  anj  use  of  the  water  for  irrigation  or  for 
domestic  or  house  use.  There  are  some  eireumstanees  nnder  whieh 
the  upper  proprietor  maj  properly  dirert  and  consume  the  entire 
stream,  for  a  time  at  least,  without  actionable  wrong.  (Id.) 
<•  DiGRXi  TO  Fit  Streuc— Ai/fkknatb  Use. — ^The  decree  settling 
water-rights  as  between  riparian  proprietors  should  be  made  to  lit 
the  stream  it  applies  to;  but  where  the  stream  is  small  the  parties, 
as  a  general  rule,  can  best  be  served  by  giving  them  the  alternate 
use  of  the  entire  stream.     (Id.) 

7.  OoBTS— DiBOKBnoN  OF  CouBT. — ^In  an  action  to  <iniet  title  to  a 
riparian  stream  a  part  of  the  decree,  that  neither  partj  reeoTcr 
costs,  Is  within  the  equitable  discretion  of  the  trial  court.     (Id.) 

8.  Watib-Bights — ^Finding  as  to  Slouoh — Consxstenot  of  Findings. 
— ^Upon  an  appeal  so  taken  from  a  judgment  determining  water* 
rights  in  the  San  Joaquin  Biver,  a  finding  that  Fresno  Slough,  upon 
which  the  lands  of  a  defendant  border,  was  no  part  of  said  river, 
but  was  a  part  of  Kings  Biver,  is  conclusive  as  to  that  fact,  and  is 
not  inconsistent  with  a  finding  that  at  certain  stages  of  the  river, 
or  at  certain  times,  some  of  the  water  of  the  San  Joaquin  Biver 
will  flow  into  the  slough,  and  when  the  level  changes  will  flow  back 
into  such  river.  (Miller  &  Luz  v.  Enterprise  Canal  and  Land  Com- 
pany, 652.) 

0.  Nkxd  of  Watb&— Occasional  Ovebflow — Construction  of  Fimd- 
XNGS. — ^A  finding  that  plaintifif  corporation  has  need  of  the  water 
of  the  San  Joaquin  Biver  appropriated  by  it  is  not  affected  by  the 
farther  finding  that  at  certain  times  in  each  year  the  river  for  s 
short  time  overflows  its  banks  on  to  defendants'  lands,  thus  wetting 
and  benefiting  the  same,  and  such  findings  do  not  show  that  de- 
fendants are  entitled  to  divert  some  of  the  water  of  the  river  because 
not  needed  by  plaintiff.     (Id.) 

!•.  Finding  of  Want  of  Evidbncs — Ingbbasb  of  Flow — ^Biskbvation 
IN  Judgkknt — Defendants  not  Pbejudicxd. — A  finding  that  at 
certain  times  there  is  an  increase  of  the  flow  of  the  water  in  the 
river  over  ordinary  stages,  but  that  there  is  no  evidence  before  the 
court  whereby  it  can  be  determined  at  what  stages  of  the  waters 
thereof  at  such  times,  if  at  all,  water  can  be  diverted  therefrom 
without  injury  or  danger  to  the  plaintiff,  and  a  reservation  to  the 
defendants  in  the  judgment  of  the  right  to  bring  an  action  for 
the  determination  of  that  question,  are  not  prejudicial  to  the 
appellants,  and  are  not  ground  of  reversal  of  the  judgment.     (Id.) 

!!•  Affkal  fbom  Obokb  G&anting  New  Trial— Confuct  of  Bvidbioi. 
~-Upon  appeal  from  an  order  granting  a  new  trial,  generally,  where 
tkue  of  the  specifications  is  for  insufficient  of  the  evidence,  the 
•ffder  will  be  afKrmed  if  there  is  fairly  conflicting  evidence  M  to 
my  material  finding  of  fiict;  and  where  the  evidence  is  fairfy  eon- 
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llieiiiig  u  to  the  finding  that  Prano  Slongh  was  no  part  af  the 
6aa  Joaquiii  Btver,  the  order  must  be  affirmed.     (Id.) 

WILL& 

!•  HoLoeaAJPHio  Wnx— Datb — ^List  or  Propbrtt. — ^A  holographie  will 
eonuneneing  with  the  words  ^'Propertj  of  8.  W.  diebj,  Oetober  1, 
1902,''  foUowed  hj  a  list  of  hie  property,  and  giying  all  of  hie 
propert^r  to  hie  wife,  is  sufficiently  dated.  It  is  immaterial  that 
the  latter  part  of  the  wiK  containing  the  bequest  was  written  on  a 
■obsequent  day.  The  testator  may  adopt  as  the  date  of  his  will  the 
date  previously  written  by  him.     (Estate  of  Glisby,  407.) 

t»  PrannoN  to  Rbvokx  Probate— DxMmuLXife— Intention  of  Testatok 
NOT  Alleged. — ^Where  a  demurrer  was  properly  sustained  to  a  peti* 
tion  to  revoke  the  probate  of  the  holographic  will,  upon  the  facts 
alleged,  and  there  is  nothing  in  the  petition  to  indicate  that 
the  document  probated  as  a  will  was  not  in  intention  one  eontinuous 
instrument,  the  question  will  not  be  considered  as  to  an  intention, 
not  alleged,  to  make  a  mere  list  of  property,  with  no  thought  of 
making  a  will,  and  as  to  a  subsequent  intention,  not  alleged,  to 
make  it  a  will  as  a  mere  afterthought.     (Id.) 

t.  Inhxritance  by  Post-Tbstamentart  Child--Conteibution  bt 
Devisees  and  Legatees — ^Annuity  to  Mother  of  Testator. — A 
ehild  bom  after  the  making  of  the  last  will  of  a  deceased  testator 
Is  entitled  to  inherit  the  same  share  of  the  estate  as  if  no  will  were 
nmde;  and  all  devisees  and  legatees  must  contribute  proportionately 
to  such  share,  if  there  is  no  obvious  intention  of  the  testator  to  the 
eontiary.  In  the  absence  of  such  obvious  intention  shown  from 
the  words  of  the  will,  a  specific  monthly  annuity  bequeathed  by  the 
testatrix  to  her  mother  must,  as  a  legacy,  contribute  a  proportionate 
share  of  such  inheritance.     (Estate  of  Smith,  118.) 

4.  Qmrji  ABOUT  TO  BE  BORN — ^PRESUMED  KNOWLEDGE  OF  Law — OBVI- 
OUS Intention  not  Shown. — The  fact  that  the  testatrix  was  soon 
to  give  birth  to  a  ehild  when  the  will  was  made  is  not  sufficient  proof 
of  an  obvious  intention  that  the  legacy  of  the  annuity  given  to  the 
mother  should  not  contribute  to  the  legal  inheritance  of  the  post- 
testamentary  ehild.  Though  she  was  probably  actually  ignorant 
of  the  law  as  to  such  inheritance,  she  must  be  presumed  to  know 
it,  and  to  know  that  the  mother  must  contribute  proportionately 
thereto,  unless  a  contrary  intention  was  made  manifest  l^  the 
terms  of  the  wilL     (Id.) 

I.  Contest  atteb  Probate  —  Continuances  —  Dismissal  of  Con- 
fSST — ^Discretion  not  Abused. — Where  more  than  one  year  had 
•lapsed  after  the  trial  of  a  contest  of  a  will  after  probate,  at  which 
the  jury  bad  disagreed,  and  the  case,  after  being  reset,  wa«  con- 
tinued  several  times  on  account  of  the  withdrawal  of  other  attorneys 
and  the  ilbiess  of  an  attorney,  wbo  was  not  present  at  the  fijst 
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trial,  and  there  was  no  appeawitee,  ezeept  to  maw  for  a  farther 
eantiaiiaiieey  after  ample  time  had  been  allowed  to  eeeore  other 
attorney!,  it  was  not  an  abwe  of  diaeretion  to  refnae  to  grant 
aaother  eontinoanee,  and,  wliere  the  eonteetant  declined  to  proceed, 
to  dimin  the  contest     (EMate  of  BoUinger,  761.) 

See  IfjeetmeDt,  2(  Estatee  of  Deceaaed  Peraoai;  Tmeti^  4-i. 
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